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Professor 
Fred 

Rodell 
of 

the 
Yale 

L
a
w
 

School, 
no 

respecter 
of 

any 
establishment, 

legal 
or 

political, 
has 

told 
us 

that 
Chief 

Justice 
W
a
r
r
e
n
 

is 
the 

greatest 
Chief 

Justice 
in 

A
m
e
r
i
c
a
n
 

history, 
a 

view 
which, 

Mr, 
W
e
a
v
e
r
 

asseris, 
is 

shared 
by 

President 
John- 

son. 
It 

is 
unlikely 

that 
history 

will 
ratify 

that 
judgment. 

Chief 
Justice 

W
a
r
r
e
n
 

is 
not 

a 
learned 

lawyer, 
but 

J
o
h
n
 

Murshall 
was 

even 
less 

learned. 
But 

tt 
is 

not 
only 

that 
Chief 

Justice 
W
a
r
r
e
n
'
s
 

opinions 
lack 

what 
may 

be 
called 

Marshall's 
gift 

for 
lapidary 

sophisiry, 
but 

that 
Marshall 

was 
there 

before 
him. 

Sa 
m
u
c
h
 

of 
the 

Court's 
history 

has 
been 

the 
d
e
v
e
l
o
p
m
e
n
t
 

and 
occasionally 

the 
reversal 

of 
Marshal- 

lian 
opinions—-or 

dicta—that 
no 

suc- 
cessor, 

h
o
w
e
v
e
r
 

brilliant, 
can 

eclipse 
him. 

Nor 
is 

it 
likely 

that 
professional 

lawyers 
or 

students 
of 

the 
Court 

will 
put 

Chief 
Justice 

W
a
r
r
e
n
 

above 
T
a
n
e
y
 

or 
Hughes, 

But 
no 

Chief 
Jus- 

tice 
since 

Marshall 
has 

been 
more 

“activist 
” 
than 

Earl 
Warren, 

and 
in 

no 
era 

of 
the 

Court's 
history 

has 
it 

been 
so 

powerful 
a 

force 
on 

the 
edge 

—
 

or 
over 

the 
e
d
g
e
—
o
f
 

political 
action. 

Oliver 
Wendell 

H
o
l
m
e
s
 

once 
described 

the 
calm 

of 
the 

C
o
u
r
t
 

as 
“ 

the 
calm 

in 
the 

eye 
of 

the 
s
t
o
r
m
”
.
 

But 
the 

W
a
r
r
e
n
 

Court 
has 

been. 
in 

m
a
n
y
 

cases, 
the 

storm, 
and 

calm 
has 

been 
notably 

absent, 
Repub- 

licans 
prayed 

for 
the 

death 
of 

Taney 
but 

did 
not 

plan 
i
m
p
e
a
c
h
m
e
n
t
,
 

but 
“ 
Empeach 

Warren 
” 

(or 
“ 
Fluoridate 

W
a
r
r
e
n
)
 

has 
been 

a 
battle 

cry 
of 

the 
Rabid 

Right. 
And 

if 
tt be 

said 
that 

this 
is 

merely 
the 

nonsense 
of 

the 
lunatic 

fringe, 
it 

must 
be 

noted 
that, 

in 
the 

United 
States, 

fringes 
are 

\ 

w
o
r
n
 

wide, 

Then 
to 

the 
anger 

aroused 
by 

the 
initiative 

taken 
by 

the 
Warren 

Court 
in 

face 
of 

torpor 
in 

the 
White 

House 
and 

calculated 
inertia 

in 
Congress, 

must 
be 

added 
the 

backlash 
from 

the 
unending 

contr 
. 

ver 
Tels 

us. 
the 

W
S
t
i
c
c
W
i
S
i
s
t
s
 

on 
calling 

“the 
K
e
n
n
e
d
y
_
f
c
o
m
m
i
:
-
 

sion. 
The 

villain 
of 

the 
extreme 

Right 
is 

often 
also 

the 
villain 

of 
the 

Left, 
the 

typical 
Establishment 

figure 
CONCTTTC 

rup.a 
great 

crime, 
the 

peddiey 
of 

“ 
political 

justice 
™, 
the 

juris) 
who 

sought 
nof 

the 
truth 

but 
a 

consensus, 
i 

only 
a 

consensus 
In 

error 
or 

worse. 

There 
was 

nothing 
in 

the 
early 

career 
of 

Earl 
W
a
r
r
e
n
 

to 
give 

any 
indication 

of 
his 

later 
career. 

He 
had 

been 
a 

very 
successful 

District 
Attor- 

ney 
in 

A
l
a
m
e
d
a
 

C
o
u
n
t
y
 

and 
later 

A
t
t
o
r
n
e
y
-
G
e
n
e
r
a
l
 

of 
California; 

that 
is 

tu 
say, 

he 
gol_a 

great 
many 

con- 

viclions 
and 

was 
a 

master 
of 

present- 

ing 
a 

tied-up 
prosecution 

case. 
The 

congenital 
disorder 

of 
the 

Democra- 
tic 

Party 
of 

Caltfornia 
c
o
m
b
i
n
e
d
 

with 
the 

extremely 
odd 

primary 
and 

election 
laws, 

enabled 
the 

“ 
progres- 

sive’ 
Republican 

to 
be 

elected 
Gov- 

ernor 
of 

California 
three 

times 
and 

ultimately 
to 

be 
n
o
m
i
n
a
t
e
d
—
a
n
d
 

elected—by 
a 

majority 
of 

both 
par- 

ties. 
G
o
v
e
r
n
o
r
 

W
a
r
r
e
n
 

was 
a 

living 

example 
0 

msus, 
and 

it 
could 

be 
argued 

ent 
jt 

too 
vig- 

orously 
in 

the 
report 

on 
the 

S
U
P
P
L
E
M
E
N
 

T 
T
H
U
R
S
D
A
Y
 

J
A
N
U
A
R
Y
 cue 

ts, 

,
a
p
 

at 
Mr. 

Weaver 
makes 

and 
which 

is 
usually 

ignored, 
the 

Chief 
Justice’s 

father 
had 

been 
mur- 

dered 
and, 

although 
there 

was 
a 

sus- 
pect, 

there 
was 

no 
prosecution 

or 
con- 

viclion 
or 

visible 
motive 

for 
the 

crime, 
But 

as 
Michael 

Finsbury 
put 

i, 
what 

gets 
most 

murderers 
con- 

victed 
is 

the 
a
w
k
w
a
r
d
 

fact 
of 

being 

attention 
has 

been 
focused 

on 
Dal- 

las 
(or 

New 
Orleans) 

and 
not 

enough 
on 

Sacramento 
and 

Washington. 
S
w
i
m
m
i
n
g
 

against 
a 

radical 
tide, 

the 
young 

W
a
r
r
e
n
 

had 
to 

be 
an 

ortho- 
dox 

heir 
of 

H
i
r
a
m
 

J
o
h
n
s
o
n
 

“ 
Pro- 

gressivism 
" 

and 
the 

later 
career 

of 
Senator 

Johnson 
s
h
o
w
e
d
 

that 
“ 

pro- 
gressive 

” 
was 

as 
a
m
b
i
g
u
o
u
s
 

an 
ad- 

jective 
as 

it 
is, 

for 
example, 

in 
com- 

munist 
classifications 

of 
a 

state 
like 

Albania. 
As 

the 
greatest 

blot 
on 

G
o
v
e
r
n
o
r
 

Warren’s 
political 

career 
was 

bis 
atti- 

tude 
to 

the 
infamous 

plunder 
and 

exile 
of 

the 
Nisei 

(Americans 
of 

Japanese 
ancestry) 

in 
1942, 

Mr. 
W
e
a
v
e
r
 

might 
have 

noted 
that 

the 
Johnson 

tradition 
was 

highly 
racialist 

(that 
solitary 

beacon 
of 

California 
liberalism 

in 
the 

Warren 
years, 

the 
three 

“ 
Bee” 

papers, 
were 

even 

18 
1
9
6
8
 

51 

C
H
I
E
F
 
J
U
S
T
I
C
E
 more 

panic-stricken 
than 

the 
Hearst 

papers, 
more 

convinced 
of 

the 
devi- 

lish 
character 

of 
the 

California 
Japanese 

than 
the 

San 
Francisco 

Chronicle). 
And, 

in’ 
what 

Mr. 
Weaver 

candidly 
admits 

was 
the 

greatest 
gaffe 

of 
his 

life. 
Attorney- 

General 
W
a
r
r
e
n
 

argued 
that 

the 
Japanese 

were 
especially 

d
a
n
g
e
r
o
u
s
 

because 
they 

had 
c
o
m
m
i
t
t
e
d
 

no 
acts 

of 
sabolage 

! 
True, 

the 
morale 

of 
California 

in 
the 

spring 
of 

[942 
was 

not 
very 

mNgh, 
but 

as 
Mr. 

W
e
a
v
e
r
 

admits, 
m
a
n
y
 

Californians 
were 

not 
scared; 

they 
were 

greedy. 
The 

deportations 
were 

the 
equivalent, 

mutatis 
mutandis, 

of 
the 

G
e
r
m
a
n
 

Kristalinacht 
of 

1
9
3
8
—
a
n
d
 

not 
all 

things 
in 

the 
c
o
m
p
a
r
i
s
o
n
 

have 
to 

be 
changed. 

H
o
w
e
v
e
r
,
 

the 
S
u
p
r
e
m
e
 

Court 
and 

the 
United 

States 
Attor- 

hey-General 
were 

as 
guilty 

or 
more 

guilty, 
in 

what 
Professor 

E. 
V., 

R
o
s
t
o
w
 

early 
p
r
o
n
o
u
n
c
e
d
 

the 
great- 

esC 
outrage 

on 
the 

Constitution 
ever 

sanctioned 
by 

the 
Courts. 

G
o
v
e
r
n
o
r
 

W
a
r
r
e
n
 

was 
not 

only 
in 

a 
bigger 

office 
than 

A
t
t
o
r
n
e
y
-
G
e
n
e
r
a
l
 

Warren, 
he 

grew 
into 

the 
bigger 

office. 
His 

reputation 
as 

a 
liberal 

began 
to 

spread 
(despite 

protests 
that 

he 
was 

merely 
a 

“faux 
b
o
n
h
o
m
m
e
”
 

and 
he 

was 
seen 

as 
a_ 

political 
“comer”, 

worth 
cultivating. 

Mr. 
W
e
a
v
e
r
 

does 
not 

stress 
the 

degree 
to 

Which 
G
o
v
e
r
n
o
r
 

D
e
w
e
y
 

in 
1944 

did 
not 

succeed 
in 

w
i
n
n
i
n
g
 

any 
w
a
n
m
 

support 
from 

G
o
v
e
r
n
o
r
 
Warren, 

nor 
does 

‘he 
discuss 

in 
a
d
e
q
u
a
t
e
 

detail 
the 

oircumstances 
in 

which 
G
o
v
e
r
n
o
r



Warren, in [948, agreed to run on 
the ticket with Governor Dewey, in 
what was universally assumed to be 
a “shoo in” election. In all prob- 
ability, the victory of President Tru- 
man was a godsend for Governor 
Warren, whose raputation as a vote- 
getter was by then national. In 1952, 
Governor Warren was a “ favourite 
son” whom the lightning might 
strike, but the lightning was under 
the control of the Eastern Estab- 
lishment which had chosen Genera! 
Eisenhower. And one result of the 
Eisenhower victory was a feud 
between the Governor and young 
Senator Nixon who had suddenly 
appeared as Ike’s running mate. 
The Governor suspected a sell-out 
and he has. so the report goes, never 
forgiven Mr. Nixon. But he had bis 
own reward. He refused a nomina- 
tion to the Court as an Associate 
Justice, and had his reward when 
the death of Chief Justice Vinson 
left the highest legal office of all 
vacant. 

General Eisenhower is reported to 
have said that the nomination was his 
greatest mistake. And it is certainly 
unlikely that he got what he expected. 
There was some criticism of the nomi- 
nation on the ground that Governor 
Warren had no judicial experience 
but, as Mr. Weaver points out, other 
Chief Justices had gone to the top 
of what it is the fashion to call the 
High Bench without judicial experi- 
ence. and one of them, Taney, ranks 
among the greatest bolders of the 
great office. Critics had soon more 

to complain of. The Warren Court 
began to define, declare---or make— 
law. The most dramatic decision, 
Brown v. School Board of Topeka, 
which outlawed school segregation, 
attracted world attention and possibly 
caused the coolness (to risk a meiosis) 
between the President and the Chief 
Justice, for the President thought that 
only changes brought about by anony- 
mous forces of righteousness counted, 
and the Chief Justice thought that it 
was the President’s duty not only to 
enforce the law but also to preach 
acceptance and not merely obedience. 

- But legal historians are more likely 
to make Baker v. Carr the great case 
of the Warren Court. For by TXpOs- 
ing on Tennessee and on other states 
redistricting of legislative and, later, 
of congressional seats, the Court 
passed and imposed a revolutionary 
Reform Bill. Congress and the Legis- 
latures liked the system that put them 
and kept them where they were in 
face of state and federal constitu- 
tions. Baker v. Carr was the equiva- 
lent of ‘a French lit de justice with 
Chief Justice Warren as Louis XIV 
or XV. Its effects are spreading with 
each election, desperate efforts to re 
verse the decision by constitutional 
amendment have failed, and if Con- 
gtess and the state legislatures have 
any hope of standing up to the White 
House, it will be because they have 
had moral authority forced upon 
ther. 

This decision produced a famous 
clash between the Chief Justice and 
Justice Frankfurter. Clinging to 
the fetter if not to the spirit of 
the Holmesian system of consti- 
tutional law, Frankfurter left the 
remedy to the people who were 
effectually as much denied their 
rights of equal protection of the laws 
as Manchester before 1832 was 
denied representation. Rights of the 
kind that Frankfurter praised were, 
to use a happy phrase of Mr. Wea- 

ver’s, as “useful as one bookend ”. 
Chief Justice Warren knew a Gor- 
dian knot when he saw one. And in 
a series of decisions putting teeth 
and meaning into the Bill of Rights, 
the Warren Court has been like a 
permanent constitutional convention. 
In face of constjtutional purity 
preached by some excellent lawyers, 
the Chief Justice might have said de 
minimis non curat praetor—but 
many admirers think he could have 
said it more briefly and more pun- 
gently. As Mr. Weaver_makes plain, 
the clash between the large, appar- 
emtly phlegmatic Swede and the tiny, 
mercurial Jew was temperamental as 
well as doctrinal. As he says, nO one 
would have expected to see The 
Times Literary Supplement sticking 
out of the pocket of the Chief Jus- 
fice, as it often did out of the pocket 
of Justice Frankfurter. 

On the running sore of the Dalla cSnirgversy Mr Wester see Te ques Baise soiree 
ord Devin and t arden or All 

3 Wwe 18 UAT Oo some critics 
like youns MT Slcln.. he doubts 
the total obiectivity of Mr. Mark, 
pill But admits weakWesses. 

e refutes the charge that the CMe 
Justice passed the buck and did not 
work on the case. He accepts the 
view that from the beginning it 
would h en better it Oswald, 

heat Was hat and unnecés~ 
sary.” Bur he ainds tor me Comimis- 
sion. 

Chief Tustice Warren is still robust 
and hale, and few members of the 
Court retire unless very pressed. But 
when he leaves his place, Earl War- 
ten will have done more than any 
predecessor to give meaning to the 
noble aspiration engraved on the 
front of the Court building, “ Equal 
Justice Under Law ™. 


