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GOVERNMENT INFORMATION AND INDIVIDUAL RIGHTS
SUBCOMMITTEE
OF THE

COMMITTEE ON GOVERNMENT OPERATIONS

RAYBURN HOUSE OFFICE BUILDING, Room B-349-B-C
WASHINGTON, D.C. 20515

October 27, 1975

T0% Mr. Timothy H. Ingram
Staff Director, Subcommittee On Government Information
and Individual Rights :

FROM: ‘Mr. William G. Florence
Professional Staff Member
SUBJECT: Classification Markings on Warren Commission Records
This is in response to youT request foOr COMNCLIS O the guestion

whether the Warren Comission had authority to originally clas
formation as Confidential, Secret OT Top Secret under the Execu
branch security classification system.

According to available facts, the Warren Comnission did not have
original classification authority. heltner Che Chalrman nor ting COm-
mission as a whole could have exercised such authority or delegated such
authority to any Commission personnel. '

The President's policy for classifying official information during
the period that the Warren Comnission existed was stated in Executive
Order 10501, as amended by Executive Orders No. 10816, 10901, 10964
and 10985. Subsections 2(a) and (b) of the Executive Order 10501 listed
the departments, agencies and commissions which exercised the authority 4
of the President to originally classify information. The list did not
inciude the Warren Commission.

Subsection 2(c) of Executive Order 10501 stated the President's
restriction on exercising original classification authority:

(c) Any agency or unit of the executive branch not named
herein, and any such agency or unit which may be established
hereafter, shall be deemed not to have authority for original
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classification of information or material under this order,
except as such authority may be specifically conferred upon
any such agency or unit hereafter.

There is sound reason for concluding that authority for original
classification was never conferred upon the Warren Commission. It was
not included in Executive Order 11130, which established the Commission
to Investigate the Assassination of President Kennedy. Representatives
of National Archives have advised that the Commission files contain
no record of any delegation to the Commission of classification authority
subsequent to the Commission being established.

Consideration has been given an affidavit regarding the use of
classification markings on Warren Commission records that was executed
by Mr. J. Lee Rankin on April 8, 1974, for use in a Freedom of Informa-
tion Act case in United States District Court for the District of
Colwnbia (Civil Action NO. 2052-73). Mr. Rankin had served as General
Counsel of the Warren Commission. The case involved a request for
access to the transcript of a Warren Commission meeting held on
January 27, 1964, which bore the marking "TOP SECRET."

in nis affidavit, Mr. Rankin stated that:

1, e was instructed by the Commission ''to security classify at
appropriate levels of classification those records created by the Commission
in its investigation and report that should be classified under existing
Executive order."

2) The Commission's authority to classify its records and 1ts
decision to delegate that responsibility to him existed pursuant -to
Executive Order 10501, as amended.

3) He ordered that the transcripts of certain executive sessions
of the Commission, including that of January 27, 1964, be classified
"TOP SECRET."

The District Court (Judge Gerhard A. Gesell) recviewed all of the
Government's submissions in the, case (Weisberg v. General Services Admini-
stration), including Mr. Rankin's affidavit. The Court concluded that
they "fail to demonstrate that the disputed transcript has ever been
classified by an individual authorized to make such a designation under
the strict procedures set forth in Executive Order 10501...as amended by
Executive Order 10901." (However, the Court went on to hold that the
Warren Commission transcript in question could be withheld as an invstiga-
tory file under exemption 7 of the Freedom of Information Act, and rested
its decision on that ground.)




Memorandum to Mr. Timothy H. Ingram .
October 27, 1975 Page 3

On the basis of facts available, none of the classification : ; !
matrkings assigned by Mr. Rankin to documents originated by the Warren i
Commission have any validity. They need not be subjected to declassi- -
fication action since one cannot declassify that which was never properly ) '
classified.

As for any past or future action by an official of a Federal agency
to assign a security classification to a Warren Conmission paper, such ‘
classification could be viewed as official and authorized only if it

met both the procedural provisions and the secrecy criteria of Executive
Order 10501 or the current Executive Order 1165Z.

Section 1 of Executive Order 10501 permitted the use of the lowest
security classification, Confidential, on official information only if
an authorized classifier determined that the unauthorized disclosure
of the information could be prejudicial to the defense interests of
+he nation. Section 1 of Tyecutive Order 11652 permits the use of
+he lowest security classification, Confidential, on official information
only if an authorized classifier determines that unauthorized disclosure
of the information could reasonzhly be expected to cause damage to the
national security, a collective term for national defense or foreign
relations of the United States.

The problem with an attempt to apply a security classification to
information that has existed for a period of time is that the classifier
normally would be unable to determine that the information had not already
been disclosed. A future unauthorized comnunication of information could
not in itself be expected to prejudice or cause damage to the national
defense or national security if the information originated and was known
outside the rules prescribed for classifying information.

Therefore, in the light of all facts in this case, the .information
originated by the Warren Commission could be viewed as having been non-
classifiable since the date the Commission ceased to exist.
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