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MEMORANDUM REGARDING ALLEGATIONS THAT FBI LABORATORY

PHONIED INVESTIGATION INTO PRESIDENT KENNEDY'S ASSASSINATION,
AND THAT FBI AGENT COMMITTED PERJURY IN FOIA LAWSUITS

A key item of evidence in the assassination of President
John F. Kennedy is a piece of Dealey Plaza curbstone that was
allegedly struck by bullet. An eyewitness who was standing at
the assassination site, James T. Tague, was wounded in the cheek
as a result.

Proof that the curbstone was struck by a bullet would con-
flict with the FBI's version of the crime, which had two bullets
hitting President Kennedy and a third striking Governor Connally,
because it would provide evidence of a fourth shot. The curb-
stone's location is also inconsistent with a shot fired from the
sixth floor window of the Texas School Book Depository from which
Lee Harvey Oswald allegedly shot at the President.

Records released to Warren Commission critic Harold Weis-
berg under the Freedom of Information Act show that the FBI delayed
investigating the Dealey Plaza curbstone for some nine months, and
that by the time the FBI subjected it to spectrographic analysis
to determine whether it had been struck by bullet, the chip in the
curbstone was no longer described in FBI reports as a "nick" (At-
tachment A) or as "chip marks" (Attachment B), but as "a smear"
(Attachment C). That this change in the FBI's description of the
mark reflects an actual alteration of the mark itself is made evi-
dent by comparison of a photograph of the curbstone taken at the
time of the assassination (Attachment D) with a photograph of the
curbstone as it now exists (Attachment E). That the FBI was
aware of the alteration of the curbstone as of the time it tested
it is established by the August 5, 1964, report of the Dallas case
agent, SA Robert P. Gemberling, which states in pertinent part:

Additional investigation conducted concerning
mark on curb on south side of Main Street near
triple underpass, which it is alleged was possi-
bly caused by bullet fired during assassination.
No evidence of mark or nick on curb now visible.
Photograph 'taken of location where mark once

appeared, . . .
(Attachment F) (emphasis added)

s
It should be pointed out here that the FBI subsequently
confirmed that a different sidewalk scar at the assassination site,
also allegedly made by bullet, was patched with "some sort of for- {
eign material" shortly after the scar was reported to the FBI. @&f
(See Attachments G-I) &

Weisberg originally requested that the FBI divulge the results
of its spectrographic testing in a May 23, 1966 letter to then FBI



Director J. Edgar Hoover. (Attachment J) The FBI did not ac-
knowledge his letter. . However, in response to a letter which he
wrote to Attorney General Ramsey Clark the following year (Attach-
ment K), the Department of Justice made inquiries of the National
Archives and the FBI. Although the Archives responded (Attachment
L), it is not known whether the FBI did. The Department's view,
reflected in a May 8, 1967 memorandum by the head of the Office of
Legal Counsel, was that: "If the Laboratory reports and the other
items mentioned exist, there seems to be no reason not to have them
i? the Archives for use by assassination researchers." (Attachment
M

Despite the Department's position, the FBI refused to divulge
the spectrographic analyses, and in 1970 Weisberg brought suit
under FOIA. During the course of that suit, the FBI filed an af-
fidavit by Marion E. Williams which asserted that he had reviewed
"the FBI Laboratory examinations referred to," and that their dis-
closure "would seriously interfere with the efficient operation of
the FBI" and other horrors. (Attachment N) The Government also
represented to Judge John Sirica that the Attorney General had de-
termined that it was "not in the national interest" to divulge the
spectrographic analyses. (Attachment O, Transcript of November 16,
1970 hearing)

The Court of Appeals ultimately ruled that Weisberg could not
obtain the spectrographic analyses under the Freedom of Information
Act. Weisberg v. Department of Justice, 160 U.S.App.D.C. 71, 489 F.
2d 1195 (1973), cert. denied, 416 U.S. 933, 94. S.Ct. 2405, 40 L.Ed.
2d 772 (1974). This precedent led Congress to amend the FOIA's in
vestigatory files exemption in 1974. 120 Cong. Rec. S 9336 (daily

ed., May 30, 193ﬁ3.

On February 19, 1975, the day the new Act became effective,
Weisberg again filed suit for the spectrographic analyses, this
time broadening his request to include neutron activation analysis
(NAA), an even more sensitive method of determining the chemical
composition of bullets. After providing Weisberg with some ma-
terials, the FBI filed an affidavit by Special Agent John W. Kilty

declaring that" "The FBI files to the best of my knowledge do not
include any information requested by Mr. Weisberg other than the
information made available to him." (Attachment P) However, the

same affidavit also asserted that:

Neutron activation analysis and emission spec-
troscopy were used to determine the elemental
composition of the borders and edges of holes
in clothing and metallic smears present on a
windshield and a curbstone.

(Attachment P, {7) When Weisberg complained that he had not been
given the NAA materials on these items, Kilty executed a second



affidavit which directly contradicted his first, stating:

further examination reveals emission spec-
troscopy only was used to determine the ele-
mental composition of the borders and edges of
holes in clothing and metallic smears present
on a windshield and a curbstone. *** NAA was
not used in examining the clothing, windshield,
or curbing.

(Attachment Q, ¢8)

On appeal from the District Court's dismissal of Weisberg's
action as moot, the Court of Appeals held that his inquiry was
"of interest to the nation," and that he must take the testimony
of the agents who had conducted the actual testing of Kennedy
assassination evidence to determine the existence or nonexistence
of the data sought. Weisberg v. Dept. of Justice, 177 U.S.App.
D.C. 161, 543 F.2d 308 (1976)

On remand, Weisberg deposed four FBI agents and established
that the FBI had conducted tests that it had earlier denied making.
However, the District Court, accepting the FBI's assertions that
"all available materials" had been produced, and that other ma-
terials not produced had been destroyed or discarded, refused to
allow Weisberg to depose Agent Kilty on the nature and scope of
the search, and again dismissed the case. Weisberg v. United
States Dept. of Justice, 438 F.Supp. 492 (D.D.C. 1977). But the
Court of Appeals again reversed, instructing that on remand Weis-
berg be allowed to depose Kilty and perhaps others knowledgeable
about the search. Weisberg v. United States Dept. of Justice,
200 U.S.App.D.C. 312, 627 F.2d 265 (1980) .

More than a year after the second remand, the FBI produced
additional materials, including computer printouts of the NAA
test made on the scraping from the Presidential limousine wind-
shield, a test which Kilty swore had not been done. However, it
failed to produce other materials, notably the Dealey Plaza curb-
stone spectrographic plate and examiner's notes, and a report on
whether the slits in the President's shirt collar that were alleg-
edly made by bullet coincide when the shirt collar is buttoned.

The FBI originally claimed that it had made an "exhaustive
search" for the curbstone spectrographic plate and notes, and
that the plate had been destroyed as a result of routine house-
cleaning. (Attachments R-S) These claims are baseless. The
Kilty Deposition made it clear that the FBI has conducted only a
minimal search for missing materials (see summary of Kilty's tes-
timony regarding the search at Attachment T). FBI policies and
procedures did not permit the destruction of such materials, there
is no evidence of any such destruction, and Kilty conceded at his



deposition that it was "unusual" that only one of the many spec-
trographic plates in the Kennedy assassination file was missing.
(Attachment U)

Moreover, it must be noted that in a publication dated
August 1978 by the FBI's Records Management Division entitled
FBI Central Records System, the FBI sets forth, at pages 25 ff.,
the criteria for destruction of FBI investigative files and the
requirement that authority be obtained prior to destruction of

records, and states: "It is interesting that the FBI has never
destroyed an investigative matter of substance." (Emphasis in
original.)

Bearing as it does on the number of shots fired during the
assassination of an American President, and hence upon the question
of whether there was a conspiracy to accomplish his murder, the
curbstone spectrographic plate is undeniably "an investigative
matter of substance." Coupled with the evidence showing that the
curbstone had been altered at the time that it was tested by the
FBI, and that the FBI knew that it had been altered but did not so
inform the Warren Commission, the cubstone spectro plate bears di-
rectly on the integrity of the FBI's investigation.

Also bearing on the integrity of the FBI's investigation,
and upon the efficacy or genuiness of its responses to Freedom of
Information Act requests, is the Bureau's failure to locate a re-
port said to have been made by FBI Special Agent Paul Stombaugh on
whether the slits in the President's shirt collar coincide when
the shirt collar is buttoned. Careful examination of a photo-
graph of the President's shirt collar (Attachment V) indicates that
the slits do not coincide, thus casting doubt on the theory that
the shot which struck the President in the back exited his throat
and then wounded Governor Connally.

The integrity of the Freedom of Information Act is also
implicated by the foregoing facts. First, as the Court of Appeals
stated in Founding Church of Scientology, Etc. v. Nat. Secy. Agcy.,
197 U.S.App.D.C. 305, 318-319, 610 F.2d 824, 836-837 (1979):

If the agency can lightly avoid its responsibil-
ities by laxity in identification or retrieval of
desired materials, the majestic goals of the Act
will soon pass beyond reach. And if, in the face
of well-defined requests and positive identifica-
tions of overlooked materials, an agency can so
easily avoid adversary scrutiny of its search tech-
niques, the Act will inevitably become nugatory.

Second, the use of false or perjurious affidavits effectively under-
mines the Act. That the FBI has employed falsely sworn affidavits



to defeat or delay access to information is illustrated by the fact
that the FBI first swore that certain tests had been performed on
Kennedy assassination evidence, then swore that they had not been,
and finally, after plaintiff had been forced to make two costly
trips to the Court of Appeals, released records it had denied
having. Another instance of perjured testimony by the same FBI
agent occurred in a suit for King assassination records. 1In that
suit Kilty swore that the FBI Laboratory did not matain its own
records (Attachment W), whereas in the suit for Kennedy assassina-
tion records he subsequently testified that he had located the ma-
terials in two file cabinets in the FBI Laboratory (Attachment X).

Thirdly, the FOIA was intended to insure prompt disclosure
of nonexempt government information. In the case of Weisberg's
suit for the spectrographic analyses, it has taken eleven years of
litigation and three costly trips to the Court of Appeals just to
establish that the FBI has yet to conduct a meaningful search for
crucial records pertaining to the FBI's investigation of the Presi-
dent's murder. Although the FBI and other agencies complain loudly
about the cost of administering FOIA, it is evident that the
enormous costliness of this litigation is the direct result of the
FBI's obdurate conduct.

Weisberg's suit to obtain the FBI's scientific tests on
Kennedy assassination evidence highlights the importance of the
Freedom of Information Act and illustrates why the FBI hates the
FOIA so much. The information disclosed is deeply embarrassing to
the FBI. Absent FOIA compulsion, no agency can be expected to dis-
close that has lost or destroyed or hidden vital information bear-
ing on the assassination of a President, particularly when the
materials sought bear directly and adversely on the integrity of the
agency's investigation of the crime. The fact that Weisberg has
been able to obtain some such information under FOIA, albeit at
extremely high cost, belies the Department of Justice's current
claims that FOIA is "highly overrated" and that most information
released under FOIA was brought to light not because of FOIA but
because of agency efforts to clean house and correct past abuses.

CONCLUSION

The matters sketched above raise basic questions about the
integrity of the FBI's investigation into the assassination of
President Kennedy. They also have implications touching upon the
FBI's administration of the Freedom of Information Act. Both of
these concerns warrant prompt consideration by Congress.



