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HESLETINE. Thomas. Occurs as clerk 1674(S)-1696(W). Probably
of York. and a North Riding J.P. ¢. 1678-81 .+ '

WILKINSON . John. Occurs as clerk 1700(S),

: Western Circuit

]I,»\:\‘_C.‘()C}\f Edward. Occurs as clerk 1602(W)H-1603(S). S. of Wi
h;lAm H. of Combe Martin (Devon). Matric, Trinity Coll. Can.
bridge Lent 1577-8. Adm. Inner Temple 1580: called 155')0 ‘R(:~
corder of Exeter. M.P. Aldborough (Yorks.) 1593, Pl\'m.pmn
(Devon) 15397, Barnstaple (Devon) 1601, -

WARR |E|. Richard. Occurs as clerk 1605(S)-1617(S). Eldest «. of
Roger W. of Somerset. Adm. (age 14) Balliol Coll. Oxford 13;‘%8
Adm. Middle Temple 1591, called 1598. Of Hestercombe (Soms. )
J.P. Soms. ¢. 1614-15. ‘

SPATCHURST, Simon. Clerk 1618(W)-1636(S). Adm. Middle Tem.
ple 1610: called 1620. Commissioner for sewers for Wilts. and
H.ams. 1629. 1630. Father appointed town clerk of Thaxted
(Essex) 1589.40 '

S\\Z»V\‘\'TO,\‘. Francis. Clerk 1637(\W)-1656(\V). s. of William S.. [.p
of Wincanton (Soms.). Joined circuit staff c¢. 1629. Adm Mld
dle Temple 1630: called 1638. J.P. Wilts. c. 1647-57. M.P. Wilmn
(Wilts.) 1660. Salisbury (Wilts.) 1661, Died before 30 Nov. 1661

SWANTON. William. Clerk 1656(5)-1667(S). Eldest s. of Francis
S. (above). Adm. Middle Temple 1647. Recorder of Salisbur
¢. 1673-8. M.P. Salisbury 1673. '

SWANTON, Lawrence. Occurs as clerk. 1668(W-1686(S). 3rd. s
of. Francis S. (above). Magdalen Hall. Oxford B.A. 1654. Aan}
Middle Temple 1654: called 1668.

SW(ANTON. Francis. Occurs as clerk 1694(S)-1700(S). S. of Wil-
liam S. (above). Matric. (age 18) Magdalen Hall, Oxford 1684
Probably M.P. Salisbury 1715 until his death in Apr. 1721.

59. There were in fact two Thomas Hesletines, father and son. The
ygunger was of Newcastle-on-Tyne, and a Northumberland J.P. ¢. 1678-
87. S_mce Thos. the younger was possibly dead as early as 1690 and
ceru{n?ly so by July 1695, when his estate was held in trust for his two
surviving children by their grandfather. Thos. the elder, I have as-
sumed that it was the elder Thos. who held the clerk's ‘ofﬁce‘ I am
gratefg] to Mrs. Margaret Child for establishing this relationship from
MSS. in the bishopric records in the Department of Palaeography at
Durham.

60. For the Western Circuit clerks at this period see Barnes, op. cit.
supra. note 1, p. xxxiv. The list of clerks of assize printed in Calendar
of State Papers Domestic 1648-9, 416 and dated temp. Charles I was
apparently drawn up between 1633 and 1636, possibly for the use of the
fees commissioners.

The Reconstruction of
Federal Judicial Power, 1863-1875

by \WILLIAND ML WIECLEK™

INTRODUCTION

In no comparable period of our nation’s history have the fed-
eral courts, lower and Supreme, enjoved as great an expaision of
their jurisdiction as they did in the vears of Reconstruction, 1863
to 1876. To a court, jurisdiction is power: power to decide certain
types of cases, power to hear the pleas and defenses of different
groups of litigants, power to scttle policy questions which affect
the lives, liberty, or purses of men. corporations. and governments.
An increase in a court’s jurisdiction allows that court to take on
new powers, open its doors to new partics, and command the obedi-
cence of men formerly strangers to its writ. Thus it is that in
crabbed and obscure jurisdictional statutes a hundred years old we
may trace out great shifts of power. shifts that left the nation
supreme over the states in 1876 and that gave the federal courts a
greater control over the policies of Congress than they had before
the Civil War.

The courts’ jurisdiction was enlarged in five ways. First, Con-
gress permitted many cases that had been begun in state courts to
be taken out of them and tried in federal courts. This procedure,
known as “removal,” first gave the federal courts new responsibili-
ties for protecting the rights of Negroes and federal officials in the
South. It was later used by corporations seeking to evade the hostility
of Granger juries in stste courts by resorting to the more sympa-
thetic purlieus of the fecleral courts. Second. Congress extended the
habeas corpus powers of the federal courts and transformed the na-
ture of the Great Writ itself. Third, Congress organized a new fed-
eral court. the United States Court of Claims, to handle claims
against the federal government, and allowed appeals to go from it
to the United States Supreme Court. Fourth, Congress enacted a
bankruptcy law which transferred much of the individual and cor-
porate insolvency business from the state courts to the federal
courts. By creating a claims court and making federal district
judges bankruptcy arbiters, Congress gave the federal courts wide
powers to regulate the national economy. Finally, Congress re-
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defined the limits of federal jurisdiction over “federal questions”

broudly speaking, questions arising under the laws. Constitu@) -
o1 treaties of the United States—in a way that threatened to o v
whelm federal courts with appeals from state court dccisibns \

Not all of these jurisdictional innovations stuck. The Su'pn-m :
QJUH strangled its new tederal question jurisdiction in inI';m(-\t
‘C‘mqrcss repealed the bankruptey statute only eleven vears ;m(-f-
iti passage. Yet in the long run, all the jurisdictional Statutes ‘,‘1
the Reconstruction era laid the groundwork for the judicial ;('H
asscruveness of the late nineteenth and early twentieth ccmui-iw
It the twentieth century, removal became a means of protecting
the civil liberties of all Americans, not just  of southur;
Nzgroes. Habeas jurisdiction enabled federal courts to SUPCF\'i\lI‘
the administration of justice in state courts. Removal an‘d hLll)(“‘l\
cerpus became two of the chief procedural supports for expandn‘ﬁ
ceneepts of Fourteenth Amendment liberties. Congress enacted :
pernanent bankruptey statute, shorn of the faults of its predeces-
sor. in 1898. In the 1960s, the Court of Claims annually process«;d
mlions of dollars of claims. h

The responsibility for this accretion of power to the courts lics
px:n.urily with Congress. Federal judges cannot confer jurisdic:~
dcn on themselves, ab initio, because the Constitution gives to
Cengress alone the ability to make “exceptions and regulations”
coatrolling the jurisdiction of any federal court.! The President's
ro ¢ in expanding or narrowing the jurisdiction of the courts is
usac lly minimal.? It is Congress in the first instance that gives new

¢ Powers to the courts or takes them away. When Congress expanded

\ th urisdiction of the federal courts during Reconstruction, it did
50 semetimes deliberately, sometimes absentmindedly; its intention
>.v; s clear in one statute, ambiguous and vague in another. But the

Ayesut by 1876 was clear: Congress had determined to expand the
/;>g wver of the federal courts, sometimes at its own expense, more

( u.f‘eu at the states’, to make them partners in implementing na-
tcnad policy.

Undl recently, historians have scouted the part played by the
_z'ederal courts, especially the Supreme Court, in Reconstruction.
:Sg‘:ause they emphasized Congress's forceful assertion of its powers
Aiftex the _de;_ath of Lincoln, historians tended to see the Supreme
ourt as intimidated by Congress. The justices, according to this

(Sa8

. Only the original jurisdiction of the Supreme Court, accounting
l?r a small portion of the court’s business, is beyond the power of
Congress to enlarge or contract. U.S. Const. Art. 11, §2.

= The President can veto a jurisdictional statute, and can influence
its contours before Congress passes it.
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view. were so abjectly cowed by Radical threats to strip the courts
of their jurisdiction that they offered no resistance to unconstitu-
tonal laws. When judges did dare to {lap their robes in protest
against the usurpation of power by the legisladve branch, congres-
sional Radicals maliciously lopped off this or that segment of
their jurisdiction. The courts, we onee read. were bullied into sub-
mission to Congress and were left impotent to deflect the subjuga-
tion of the white South.*

This prevalent misapprehension about the federal courts”
powers is derived from two crrors commonly made by historians
hostile to Republican accomplishments: first, they exaggerated
the importance of selected contemporary sources: and sccond,
they failed to investigate carcfully the statutes und courts’
opinions of the period. The extraordinary and unrepresentative
act of Congress in 1868 that withdrew recendy granted jurisdic-
tional authorization so as to prevent Williim McCardle {rom
taking his habeas corpus appeal to the Supreme Court brought
down the wrath of Democrats and conscrvative Republicans on
the heads of the Radicals and the Supreme Court justices. It is
from these biased observers that historians have taken ther views
of the courts’ power just after the Civil War." Contemporarics and
historians alike conveniently ignored numerous statutes increasing

3. Among historians who have argued for judicial impotence in
Reconstruction, see James F. Rhodes, History of the United States, v. 6,
11,12, 96 (1900-1919); William A. Dunning. Essays on the Civil War and
Reconstruction, 121-122 (1904), and Reconstruction, Political and
Economic, ch. 16 (1907); James G. Randall, The Civil War and Re-
construction. 802-806 (1937); Claude Bowers, The Tragic Era, 153, 171,
215 (1929). to cite only some of the more influential. Specialists in con-
stitutional development fell into the same errors, led by Charles
Warren, The Supreme Court in United States History, vol. 3, chs. 27,29,
30 (1923 ed.). See also, John W. Burgess, Reconstruction and the Con-
stitution, intro. and 197 (1903); Robert H. Jackson, The Struggle for
Judicial Supremacy, 326-327 (1949); Fred Rodell, Nine Men, ch. 5
(1955); Walter F. Murphy, Congress and the Court, 35-43 (1962).

4. See Justice Robert Grier's oral remarks made when the Court an-
nounced its postponement of the decision on the merits in the McCar-
dle case, quoted in Louis B. Boudin, Government by Judiciary, V. 2,
p. 91-92 (1932); ex-President James Buchanan to Nahum Capen, 11
June 1867, in Works of James Buchanan (John B. Moore, ed.), v: 11,
p. 446 (1908-1911); Orville Browning, diary entry of 9 April 1868, in
Diary of Orville Hickman Browning (Theodore C. Pease and James G.
Randall, eds.), v. 2, p. 191 (1933); ex-Attorney-General Jeremiah S.
Black to Howell Cobb, ? April 1868, in The Correspondence of Robert
Toombs, Alexander H. Stephens, and Howell Cobb, 2 Am. Hist. Assn.
Annual Report 1911, 694; Gideon Welles, diary entry of 20 March 1868,
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thi: federal courts™ jurisdiction, as well as Supreme Court opinions
vicorously implementing this statutory grant. This paper reviews
some of those statutes and opinions in an attempt to restore some
reclistc perspective to congressional-judicial relations in e
econstruction era.

Remouval

The most important source of new federal judicial power ws
tie removal legislation of the post-war years.” The removal juris
cicton of the federal courts had been narrowly restricted bffory
tiwe Civil War. Because the constitution nowhere expressly author-
ized federal courts to hear suits removed from state courts.’ it wis
rot clear that removal was constitutionally permissible until Jus.
tce Joseph Storyv's opinion in Martin v. Hunter's Lessee.” Storv
ticre held that the constitution implicitly sanctioned removal. and
tiat even cases which had gone to judgment in the state courts
could be removed to federal courts. He also insisted that Congress
vas obliged to enact statutes vesting in the federal courts all con-
s 1tutionally-authorized jurisdiction. Congress eventually did this
in the Reconstruction years.

The original grant of removal jurisdiction, section 12 of the
1789 Judiciary Act, was quite limited.¥ Congress might have pro-
vidad that any party could remove a suit presenting a federul
gucstion or a suit in which a party on one side lived in a state
different from the residence of a party on the other.y Instead. it
refused to permit removal of federal question cases as such. Only

i Diary of Gideon Welles (Howard K. Beale, ed.), v. 3, p. 320 (1960).
S:e also Stephen J. Field. "Personal Reminiscences, in Californic Al-
cclce (Joseph A. Sullivan, ed.), (1950). Even historians sympathetic to
the accomplishments of the Reconstruction congresses have misunder-
stocd the effect of the McCardle repealer. See, e.g., Howard J. Graham.
Justice Field and the Fourteenth Amendment, 52 Yale L. J. 851 (1943).
reprinted in Graham, Everyman's Constitution (1968).

5 Reconstruction removal legislation has been recently examined in
dp h by Professor Stanley I. Kutler of the University of Wisconsin.
Jud cial Power and Reconstruction Politics, ch. 8 (1968).

6 U. S. Const. Art. 111, sec. 2 defines the parties that may claim the
Supreme Court's original jurisdiction and lists the types of subject
matter which may form the grist for federal court mills.

7. 1 Wheat. 304 (U.S. 1816).

8. Ch. 20,1 STAT. 79.

9. The jurisdiction that federal courts have over suits because the
pirties are residents of different states is known as “diversity juris-
di:t'on”; the parties are said to be “diverse.”
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diversity suits could be removed. and then only by the defendant
who was an alien or who did not reside in the torum state. ' In addi-
tion, no suit could be removed unless the “matter” involved had a
financial value of at lcast $500.00. "

The shortcomings of scction 12 became apparent within 25
vears after its enactment. When New Encland shipowners ha-
rassed- federal customs officers by vexatious lawsuits during the
War of 1812, Congress responded by passing the removal provi-
sions of the Revenue Act of 4 February 18151 Section 8 of this
statute made removal available in actions begun “for any thing
done, or omitted to be donc, as an officer of the customs, or for any
thing done by virtue of this act © Diversity and amount in
controversy were not relevant, and removal could be had after
judgment. In each of thesc respects, the 1815 statute was an im-
portant advance over the scection 12, Congress had taken a tenta-
tive step toward permitting removal of all federal questions, irre-
spective of diversity.

The 1815 Act set an important precedent for subsequent
removal legislation by making the federal courts partners of Con-
gress and the President in enforcing national policy. Congress
again turned to the courts for help in implementing its policies in
1833 when it passed the "Force Act” to suppress South Carolina’s
resistance to the enforcement of federal revenue laws.'* Section
3 of the act permitted the removal of suits involving “any right,
authority, or title” under any federal revenue statute.

10. The “forum state” is the statc in which the court where suit was
brought is located.

11. Removal jurisdiction was so narrowly restricted because the
Judiciary Act of 1789 was a compromise measure, trimmed down con-
siderably from the original draft by Oliver Ellsworth to placate opponents
of the lower federal courts. See Charles Warren, New Light on the History
of the Federal Judiciary Act of 1789, 37 HARV. L. REV. 49, 53 (1924).
The short-lived Judiciary Act of 1801 (ch. 4, 2 STAT. 89, repealed by Act
of 29 April, 1802, ch. 31, 2 STAT. 156) permitted removal of all federal
Guestion cases.

12. Ch. 21, 3 STAT. 195, reenacted by Act of 3 March 1815, ch. 94,
3 STAT. 231.

13. Act of 2 March 1833, ch. 57, 4 STAT. 632. In 1855 proslavery
senators supported the Toucey removal bill (so called from the
name of its sponsor, the Doughface Isaac Toucey of Connecticut) which
would have extended similar protection to federal officials enforcing
the federal fugitive slave laws. Antislavery senators killed the bill in
the Senate, condemning the “centralizing” tendencies of removal legisla-
tion. See debates in Cong. Globe, 33 Cong. 2 sess. App. 210 ff. Both
groups reversed their positions within a decade. Cui bono.
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On the eve of the Civil War, Congress had thus hesitantly
groped toward a comprehensive system of removal legislation in
e 1789. 1815, and 1833 statutes, but it had not come neur to
g ving the federal courts plenary removal jurisdiction.’ Onlv
tl.e recurring crises of the war and Reconstruction years could
provide impetus for that. Congress conferrcd this plenary jurisdic
tior incrementally and in two ways. First. it authorized removal as
an auxiliary procedural device for protecting the enforcement ot
st stantive policies unrelated to removal: second, it enacted other
ronioval statutes with the explicit and primary objective of expand
ing federal judicial power.

\lany Reconstruction statutes which provided for the enforce:
rent ol federal laws or for the protection of an individual's rights
Unler the federal constitution also included removal provisions.
<u-h removal sections were always ancillary to some other policy
(b ective, such as collecting revenue or protecting freedmen. They
.lso reflected a growing Republican disenchantment with state
(ourts. As congressmen's respect for the independence of the stat
lLenches diminished when they came to believe that local judges
were trying to thwart national policy, they did not hesitate to bypass
the state judicial machinery altogether in order to protect federal
Officers and freedmen. This can be most clearly seen by looking at
‘our statutes in chronological order: the Habeus Corpus Act of
€63, the 1866 amendment to the 1863 Habeas Corpus Act, the
neernal Revenue act of 1866, and the 1871 Voting Rights Act.

The removal provisions of the 1863 Habeas Corpus Act'
vere modelled on earlier removal legislation and were designed
10 protect federal officials who arrested persons from suits for falsce

imprisonment. The act also contained a new increment to Lhc__‘

expansion of federal removal power: its umbrella of protection was
not limited to acts done under any one federal statute. It gave
>l inket protection to federal officers from all civil and criminal
actions arising out of any official acts.

When Congress amended the 1863 Act in 1866, it included
movisions that showed its increasing annoyance with state judges
and prosecuting attorneys who, it believed, flouted federal removal
laws. The 1866 amendment voided all proceedings in state courts
aiter removal and made any person involved in such void proceed-
ir gs liable to the removing party for damages and double costs.'®

14. Cf. Felix Frankfurter, Distribution of Judicial Power between
United States and State Courts, 13 CORN. L. Q. 499, 508 (1928).

15. Ch. 81, 12 STAT. 755. Similar provisions were contained in the
Civil Rights Act of 1866, ch. 90, §§3, 10, 13 STAT. 507.

16. Actof 11 May 1866, ch. 80, 14 STAT. 46.
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State resistance to removal was nothing new. The 1815 removal act
had been denounced by Judge Isaac Parker of the Massachusetts
Supreme Court in 1817.17 and state judges and legislators had
complained of removal ever since. The virulent hatred shown by
mmany white southerners for Negroes, Union army oflicers, Freed-
men’'s Bureau officials, “carpetbaggers.” and southern Unionists
alarmed congressmen and prompted them to pass removal laws
that were perhaps more stringent than was warranted by the actual
reactions of state judges.' ~

These fears, together with its perennial concern over the
sourcesor-ftederar Tevenue. promptcd CONEIess {0 mune it more
convenient for lreasury officials to escape (e JaTisdicuon of state
courts. Section 67 of the Internal Revenue Act ol 1866 provided
hat if the state courts withheld papers necessary to removal of an
action, the action could be begun de novo in the federal court.!®
To protect the person of Treasury officers, Congress provided the
writ of habeas corpus cum causa, a means of giving federal judges
jurisdiction over the body of the removing party as well as the suit
against him.2¢

The 1871 Voting Rights Enforcement Act made it yet easier
o bypass the state courts.*! The removing party no longer needed
the assent of the state judge to remove the action; he had merely
(0 file his petition for removal in the federal court. The court would
then issue its writ of certiorari to the state court, a writ which em-
phasized the inferior status of the state court. Any persons taking
part in state proceedings after such removal, including the judge,
were made guilty of a misdemeanor and triable for contempt in the
court to which the action had been removed.

The foregoing are typical of those removal statutes of the
Reconstruction years which were merely procedural aids to the
enforcement of some other substantive policy. The three most im-

17. Wetherby v. Johnson, 14 MASS. 412 (1817).

18. The problem of state judges' recalcitrance is reviewed in Charles
Warren, Federal and State Court Interference, 43 HARV. L. REV. 345
(1930).

19. Ch. 184, 14 STAT. 171.

20. The rescue of officials from hostile local tribunals had an ironic
precedent: before the War of the Revolution, the British had tried to
transfer suits against Crown officials to a more congenial forum, partly
to protect the officials against physical violence. Administration of Justice
Act, 1774, 14 Geo. 3, ch. 39 (one of the “Intolerable Acts”).

91. Ch. 99, 16 STAT. 433, rp. by Act of 8 Fed. 1894, ch. 25, 28 STAT.
36. For evidence of Congress’ continuing concern for the safety of federal
officers in southern state courts, see debates in Cong. Globe, 39 Cong.
2 sess. 729 (1867); id., 41 Cong. 3 sess. 1633 ff (1871).
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portant removal statutes ot the period, however, were enacted
sy ecilically to expund federal jurisdiction. These are the Separable
Conuoversies Act of 1866. the Local Prejudice Act of 1867, and the
Jurisdiction and Removal Act of 1875. This last statute was
culminuation of nineteenth century removal Jegislation, finall.
giving plenary removal jurisdiction to the federal courts.

Congress cnacted the Separable Controversies Act of 186:..
10 wet around an old decision of Chief Justice John Nlarshal!
Straw bridge ¢, Curtis.* which required thut all pardes on on
side of a suit have citizenship different from all parties on
onposite side in order for federal courts to take the suit on removd
uader their diversity jurisdiction. Canny resident plainufls 1
southern state courts supposedly abused the Strawbridge rule and
sivmied federal removal jurisdiction by joining a nominal residemn
purty to the real and nonresident defendant. To stop this. the
S:parable Controversies Act permitted the nonresident defendunt
to remove the action against him to the federal court. leaving the
remainder of the suit in the state court, if that portion of the con
voversy that pertained to him could be finally decided in the
federal court. This statute was the first which permitted parties w
sHlit o cause of action. leaving part in the state court and bringing
another part to the federal court. In the long run, this splitting
creatly increased the business of the federal courts. !

Southern hostility to nonresident lizigants was also the occu
sion for the Local Prejudice Act of 1867.27 The original version of
t1e bill. in fact. was limited in its application to “states lately i
i1surrection.” ®% This limitation was dropped, and the act as
}assed permitted either party to a suit in a state court anywherce m
the nation to remove by filing an affidavit “stating that he hus
reason to. and does believe that, from prejudice or local influence.
| ¢ will not be able to obtain justice in such state court . . . .= A>
vith the Separable Controversies Act, Congress enlarged federal
jurisdiction to protect the administration of justice by providing
:n impartial forum to litigants when the state courts proved inade:
cuate or obstructive.?”

20, Ch. 288. 14 SIAT. 306. 93. 3 Cranch 267 (U.S., 1806).

91, For a discussion of the importance of this innovation, se¢ Note.
separation of Causes in Remouval Proceedings, 41 HARV. L. REV. 1045
11928).

25 Act of 2 March 1867, ch. 196, 14 STAT. 558.

26. See Cong. Globe, 39 Cong. 2 sess., 1865 (1867).

27. See Anthony Amsterdam, Criminal Prosecutions Affecting Fed:
srally Guaranteed Civil Rights: Federal Removal and Habeas Corpus
Jurisdiction to Abort State Court Trial, 113 U. PA. L. REV. 793. 818
1965).

-l
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By 1875, congressional Republicans” humanitrian concern
for the freedmen was ncarly spent. The flourishing economic
development of the postwar vears led most Republicans to substitute
sympathies for entrepreneurial interests in place of their carlier
care for the frecdmen. It was no accident that the most important
later use of removal jurisdiction redounded to the benefic of busi-
nessmen and corporations rather than Negroes, Congress aban-
doned its suspicions of southern courts and concentrated its atten-
tion on the middlewestern courts and legishatures infected with
Granger resentment toward castern capitadists.*

The impetus for enactment of o comprehensive removal stat-
ute in 1875 was provided in a negative way by the United States
Supreme Court. On 3 March 1874, the count handed down its deci-
sion in The Scwing Machine Company Cases, holding that under
the Local Prejudice Act and the Separable Controversies Act a
party could not remove an entire suit to the federal courts if one of
the parties on the opposite side lacked diversity.= Three months
later, Representative Luke Poland (R., Vi) reported out of the
House Judiciary Committee H.R. 3511, scction 1 of which was
meant to reverse the result of The Scwing Machine Company
Cases. Poland stated that he was at first unsympathetic to the bill's
policy of expanding removal, “but conversation with gentle-
men from other states and other portions of the country that are
somewhat differently affected from what we arc in New I'ngland,
has satisfied me that this is a wise provision.™

Apparently the rest of the House was not as convinced as
Poland of the value of removal, for it struck out the bill's removal
provisions, and sent only a truncated version of H.R. 3511 to the
Senate. The bill, as completely rewritten by the Senate Judiciary
Committee, was passed by both houses and became the Jurisdiction
and Removal Act of 1875 Its removal provisions: permitted
any party to remove; reversed The Sewing Machine Company Cuases
and authorized removal ot the whole suit it the real controversy was
between diverse parties; allowed removal of all diversity actions,

98. Felix Frankfurter and James M. Landis, The Business of the
Supreme Court, 65 (1927).

29. 18 Wall. 553 (U.S., 1874).

30. Debates on H.R. 3511 and the Jurisdiction and Removal Act may
be found at 2 Cong. Rec. 4301-4304, 4978-4986 and at 3 Cong. Rec.
2168, 2240 (1875). It is only an inference—but a reasonable one—that
the “other states’ Poland referred to were middlewestern states in
which Granger resentment toward the eastern financial “establishment”
was running high.

31. Jurisdiction and Removal Act of 1875, ch. 137, 18 STAT. 470.
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whtl er or not one of the parties lived in the forum state; and, most
nnjortant of all, permitted removal of all federal question suits
Secicn 1 of the act made analogous changes in the original jurisdic.
Hor of the lower federal courts. The lower federal courts were at
lust given original and removal jurisdiction as broad as the Consi-
tutin authorized.

Senator Matt Carpenter (R., Wis.) explained at length the mo-
tves of the Senate Judiciary Committee in reporting out such an
cxparsive bill. In 1789, he stated extensive federal jurisdiction was
sot needed because the nation’s commerce was small and water
bor e but in 1875, it “crosses the continent; our people have he
conie vitally changed in their methods of doing business.” To ac
commodate this changed commerce, the former railroad attorney
rot:d, required an expansion of the jurisdiction of the federal
courts.# Congress, it would appear, was determined not to lct
the particularist animosities of state court judges and juries impede
the nitional market.

\fter 1875, comparatively few Negroes or southern Unionists
resoreed to the removal statutes to escape hostile state courts. Not
until our times did removal again become an important means for
protecting the civil rights of individuals. But removal was quickly
and enthusiastically resorted to by railroads and other interstate
corpcrations.

Habeas Corpus

The second major accretion to federal judicial power came
with section 1 of the 1867 Habeas Corpus Act. Not only did this
«{atute expand the power of the courts; it changed the nature of the
Greas Writ itself. Before 1867, habeas corpus was principally a
ncans of testing the legality of confinements by executive authority.
tier the 1867 Act, the writ became a means of reviewing judicial
confinement; appellate courts took on power to determine whether
.“fﬂlfr courts acted properly when they deprived a man of hi liberty

More controversial, then and now, was the shift of power em-
bo lid in the 1867 Act. Before 1867, the courts of the nation and
the states were insulated from each other in habeas corpus matters
by t} e old maxim that habeas corpus cannot be used as a writ of er-
-0r. Habeas corpus could not call into question the judgment of a
Jurisdictionally-competent court. Under the 1867 Act, however,
‘ecleral courts got the power to review the judgments of state courts.
even after these had been affirmed by the state supreme courts. The
sa vos of the controversy this brought on thundered for nearly a
centary; their echoes resound today.

42 3 Cong. Rec. 2168 (1875).
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The Constitution did not set the bounds of the federal courts’
habeas powers; it dealt only with the reasons for suspending the
writ.% The courts therefore depended centirely on Congress for
their habeas powers: without statutory authorization, no court
could issue the great writ except the Supreme Court, and then only
in aid of its rarely-invoked original jurisdictiont The federal
courts did not have power to supervise the rulings of the state courts
by habeas corpus. A person on trial in a state court depended com-
pletely on the states for the protection of his rights guaranteed by
the federal constitution: he had no recourse to the national courts
by habeas corpus.

The First Congress did not delay in giving the federal courts
habeas jurisdiction, but its jurisdictional grant, section 141 of the
1789 Judiciary Act, was niggardly.” By a strict construction of
its terms, only the individual judges, not the courts as a body. could
issue the Great Writ. (The courts could issue the less important or
“ancillary” writs.) The most crippling part of section 14 was con-
tained in its proviso:

That writs of habeas corpus shall in no case extend to prison-
ers in gaol, unless where they are in custody, under or by colour
of the authority of the United States, or are necessary Lo be
brought into court to testify.

This proviso meant that the federal writ could not reach the
man held under the order of a state court. No matter how out-
rageous the violation of his rights under the federal constitution,
no matter how emphatically he was protected by federal laws, a
man in the grasp of the state courts could not be pried out by fed-
eral habeas corpus.

Before the Civil War, the United States Supreme Court tol-
erated an expansive reading of federal habeas powers only once;
more often, it refused to accept the arguments of counsel who sug-
gested a liberal interpretation of federal judicial power under sec-
tion 14 of the 1789 Judiciary Act. The one exception to this trend
was Chief Justice Marshall's opinion in Ex parte Bollman
(1807),36 which construed the act broadly to permit courts as
well as individual judges to issue the Great Writ. Otherwise the Su-
preme Court refused to permit habeas to be used for reviewing civil
arrests or to be available to a person held by the order of a judge
issued in chambers rather than in open court. The justices also con-

33. U.S. Const., Art. I, §9, clause 2.

34. Dallin H. Oaks, The ‘Original’ Writ of Habeas Corpus in the
Supreme Court, 1962 SUP. CT. REV. 154.

35. See fn. 8 above.

36. 4 Cranch 75 (U.S. 1807).
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i ed the common law nature of the writ by refusing to counte-
Lan G its use to review a judgment of a court, insisting that it was
@ pre-trial remedy only. Once trial went through to judgment. the
defondant's habeas remedy vanished. Finally, in Ex parte Dor:
(1811, the court reaffirmed the segregation between federal and
ctate ourts imposed by section 14 by holding that federal habeas
vas ot available to a state prisoner. 7
27 By 1860, federal hubeas power was thus narrowly circum-
CLeribed. The Great Writ could not be used in any court to review
1 order of 4 jurisdictionally competent tribunal: it was exclusively
1 pre-uial remedy used o test confinement by executive order
ithin tie American federal system, the national courts could not
¢ the writ as a2 means of liberating prisoners held under the au-
ho ity of the state. Both these restrictions were swept away by the
flabe s Corpus Act of 1867. After a century of judicial develop-
meat of tie 1867 Act. the Great Writ has become a procedural de-
vicr for reviewing convictions after trial in courts which had juris-
" dicicn of the person and the subject matter, and it has been uscd
I'v ‘e leral courts to supervise the administration of justice in state
COLTlSs
“—The origins of the 1867 Habeas Corpus Act may be traced to
iiv;mblic;m concern for the condition of Southern freedmen. As u
fincans of enforcing the Thirteenth Amendment, Representative
Jaracs Fo Wilson (R., lowa) introduced a bill “to secure the writ of
liaheas corpus to persons held in slavery.” % In the House Judici-
Ay Committee. Wilson's bill was replaced by a new two-part bill
an reported out. Section 13 of this substitute bill provided that
fecderal courts and judges could grant a writ of habeas corpus “in
o1l cases where any person may be restrained of his or her liberty
in violation of the Constitution, or of any treaty or law of the
Urited States.™®
Representative William Lawrence (R., Ohio), who reported
ou' the bill. stated that it was originally designed to protect the
wi-es and children of freedmen who served in the Union army, but
hot in its revised version, its “effect is to enlarge the privilege
of (I e Writ of habeas corpus, and to make the jurisdiction of the
courts and judges of the United States coextensive with all the

37 The cases are, respectively: rx parte Wilson, 6 Cranch 52
U S 1810): In re Metzger. 5 How. 176 (U.S. 1846); Ex parte Kearney, 7
W heat, 38 (U.S. 1822) and Ex parte Watkins, 3 Pet. 193 (U.S. 1830): Ex
part- Dorr, 3 How. 103 (U.S. 1844). On the last point, cf. Ableman V.
Bcoth, 21 How. 506 (U.S. 1859).

3¢. Cong. Globe, 39 Cong. 1 sess. 135 (1866).

34, Section 2 will be discussed below.

40, Cong.Globe, 39 Cong. 1 sess 4151 (1866).
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powers that can be conferred upon them. Tt is a bill of the largest
liberty. . . .7 " This sweeping explanation of the jurisdiction con-
ferred by the bill was echoed by Lyman Trumbull in the Senate,
who reported the bill out of the Judiciary Committee.

The habeas corpus act of 1789, |sic: Trumbull meant scetion
14 of the 1789 Judiciary Act! to which this bill is an amendment,
confines the jurisdiction of the United States courts in issuing
writs of hubeas corpus to persons who are held under United
States laws. Now, a pcerson might be held under o state Taw in
violation of the Constitution and laws of the United States, and
he ought to have in such a casc the benefiv of the writ, and we
agree he ought to have recourse to the United States courts o
show that he was illegally imprisoned in violation of” the Con-
stitution or laws of the United States. 2 —

With no further exegesis or substantial amendment, the bill
passed in the next session and became the Habeas Corpus Act of
1867.4

The new-born statute nearly sutfered infanticide a year later,
when the United States Supreme Court announced that it would
take jurisdiction in a habeas appeal of one William McCardle. !
@ardle was a Mississippi editor awaiting trial by a military com-
mission; a federal circult court had refused his petition for a writ
of habeas corpus and he appealed this refusal to the Supreme Court.
Democrats 1n Congress assumed that the Court was about to hold
the\mfh'tary reconstruction acts of 1867 unconstitutional. This
possibility, unreal though it appears in retrospect,'” thoroughly
frightened congressional Republicans, and they responded by re-
pealing as much of the 1867 act as would authorize the United
States Supreme Court to review a lower federal court’s disposition

41. Cong. Globe, 39 Cong. 1 sess. 4151 (1866).

42. Cong. Globe, 39 Cong. 1 sess. 4229

43. Ch. 28, 14 STAT. 385. In an article of exemplary scholarship,
Prof. Lewis Mayers of the University of Chicago Law School argues that
congressional intent in enacting sec. 1 of the bill was limited to protecting
the restricted group of ex-slaves referred to by Rep. Lawrence. The Habeus
Corpus Act of 1867: The Supreme Court as Legal Historian, 33 U. CHIC.
L. REV. 31 (1965). This contention seems insupportable for two reasons.
First, the language of the act contains no such limitation; rather, it is
comprehensive in its phrasing. Second, both Lawrence and Trumbull, the
bill's principal spokesmen in the House and Senate respectively, gave
the bill an expansive and inclusive interpretation in debates (although it
must be admitted that their remarks were ambiguous enough to provide
a nubbin of support for Professor Mayers's reading).

44, Ex parte McCardle, 6 Wall. 318 (U.S. 1868).

45. See Kutler, op. cit. supra. note 5, pp. 99-100.
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