The Robert Fortenbaugh Memorial Lecture is the outgrowth of a series
of Civil War Conferences held annually at Gettysburg College from 1957
to 1961. Organized by Professor Fortenbaugh and his colleagues in the
Department of History, the conferences attracted some of the outstand-
ing historians of the nation. Papers presented at these conferences
appeared in various scholarly publications such as C. Vann Woodward’s
The Burden of Southern History (1960). The proceedings of two conferences
were published in their entirety in book form: Why the North Won the Civil
War (1960), edited by David Donald, and Politics and the Crisis of 1860,
(1961), edited by Norman A. Graebner.

The Fortenbaugh Lecture is presented each year on November 19, the
anniversary of the Gettysburg Address. It was sustained during its first
two decades by an endowment contributed by Mr. and Mrs. Clyde B.
Gerberich of Mt. Joy, Pennsylvania in honor of Professor Fortenbaugh,
Mr. Gerberich’s classmate (Gettysburg, 1913) and long-time friend, who
taught history at their alma mater from 1923 until his death in 1959. The
endowment has been substantially supplemented by the Harry D.
Holloway Fund, a grant of the National Endowment for the Humanities,
and benefits from the continuing contributions of friends of the Lecture
and the College. ]

The first Fortenbaugh Lecture was delivered in 1962 by Bruce Catton;
the twentieth by C. Vann Woodward in the 150th year of Gettysburg
College in 1981. With the twenty-first lecture by Jacques Barzun, in 1982,
the College commenced the annual publication of the lectures. The lec-
tures published thus far are:

Jacques Barzun, Lincoln’s Philosophic Vision (1982)

David Brion Davis, The Emancipation Moment (1983)

James M. McPherson, Lincoln and the Strategy of Unconditional Surrender

(1984)
Eugene D. Genovese, ““Slavery Ordained of God": The Southern
Slaveholders’ View of Biblical History and Modern Politics (1985)

Oscar Handlin, The Road to Gettysburg (1986).

Marcus Cunliffe, The Doubled Images of Lincoln and Washington (1987).

Arthur Schlesinger, Jr., War and the Constitution: Abraham Lincoln and

Franklin D. Roosevelt (1988).
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The watercolor painting on the cover, titled ‘’Abraham Lincoln: the
Legend and the Man, "’ is by Rea Redifer of Chadds Ford, Pennsylvania.

In the 1960s when the cover of Téme magazine was devoted to Arthur
M. Schlesinger, Jr., students of history could sigh with momentary relief: at
last scholars, historians, were receiving their proper recognition. For if history
is important, its students ought to play a large role in American life and culture.

Much has happened since Camelot, to many still “one brief shining
moment.” Among other things, most of the practitioners of the historian’s
craft learned to detach themselves ever more from the larger society. In sharp
contrast, Professor Schlesinger remains a notable intellectual force on the
American scene. Indeed, perhaps no historian consistently reaches the general
public with greater success. In doing so he follows in the footsteps of the nine-
teenth century’s George Bancroft, who happens to be the collateral ancestor of
Mr. Schlesinger. He is thus an ideal choice to deliver a lecture intended for the
literate public but one anchored to solid scholarly moorings.

In this 125th year after the Battle of Gettysburg and Lincoln’s Address,
Mr. Schlesinger points out that twice in the history of the American Republic,
during the Civil War and World War II, the very life of the nation was at
stake. He looks at the paradox of how the presidents at those times, though

. devoted to the Constitution, moved beyond it—while making war and protect-

ing internal security. The trials were fiery; the triumphs all the greater. The
lecture reaches a crescendo with criteria suggested by the experiences of Lincoln
and FDR, under which a chief magistrate may resort to emergency powers
seemingly outside of the Constitution.

Once before Mr. Schlesinger took a compatrative look at the Civil War
and World War II, though his focus then was on the former while the in-
spiration came from the latter. In a 1949 essay he challenged the then domi-
nant notion (which historians still mislabel as Revisionism) that the Civil
War was a useless conflict.! With World War II and a revived understanding
of the weight of moral judgments in history behind him, and the Civil Rights
era just ahead, Mr. Schlesinger’s challenge carried the day. And now, looking
at those two fateful war-periods again, he suggests standards for abiding—or
not—by the Constitution in grave national emergencies. He thus fulfills nobly
a duty of the scholar and citizen in a democracy.

Thanksgiving Day, 1988 Gabor S. Boritt
Farm by the Ford
Gettysburg



ture at Gettysburg on the 125th anniversary of Abraham Lincoln’s ad-

dress—a high honor and a hopeless responsibility. Who but can falter in
face of those luminous phrases with which the greatest of our Presidents at once
mourned the dead, vindicated their sacrifice and defined the abiding principles
of democratic government?

Oddly the address made no great imptession on the day. Lincoln’s bright
and devoted young secretary John Hay casually noted in his diary: “The Presi-
dent, in a fine, free way, with more grace than is his wont, said his half dozen
words of consecration, and the music wailed, and we went home through
crowded and cheering streets. And all the particulars are in the daily papers.”*
It took time for the Gettysburg Address to become a classic statement of the
American creed. Today one sometimes feels that Lincoln’s ctystalline words
have grown so familiar that they are part of the mechanical ritual of our
lives—words we hear and repeat but no longer attend to.

The more venerable among us may remembet Ruggles of Red Gap, a film
of half a century ago in which Charles Laughton, playing an English butler
won in a poker game by an American rancher, electrifies his new employers—
and movie audiences of the 1930s sitting in darkened theaters—by remember-
- ing the Gettysburg Address when his new boss had forgotten it and delivering
it as if each stunning phrase had come fresh from his mind. Laughton made us
listen anew and made us think anew. For the testing of which President Lincoln
so wonderfully spoke—whether a nation conceived in liberty and dedicated to
the proposition that all men are created equal can long endure—was not only
the aspiration of 1776 and the challenge of 1863 but must remain the unend-
ing commitment of all Americans till the end of our days.

The republic has gone through two awful times of testing since the
achievement of independence—two times when the life of the nation was
critically at stake, two times when the nation was led by Presidents absolutely
determined that government of the people, by the people, for the people,
should not perish from the earth. The two Presidents had to confront the
question whether the Constitution of 1787 was equal to the cruel emergencies
of 1861 and 1941. History in these periods subjected our republican institu-
tions to their severest trials—and, with the survival of the Constitution, saw
their greatest triumphs.

The two Presidents were very different men in very different situations.
Abraham Lincoln striding from the backwoods of the middle border was the
common man incarnate. Franklin D. Roosevelt was a Hudson River patrician.

Z’t is a high honor to be invited to deliver the Fortenbaugh Memorial Lec-
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Lincoln was self-educated. Roosevelt received the best education his countty
could provide. Lincoln was chosen to head a republic of thirty-four states with
a population of thirty-two million; Roosevelt a republic of forty-eight states

with a population four times as great. Lincoln faced a civil war within the -

United States; Roosevelt a foreign war threatening to engulf the planet. Lin-
coln operated a presidency of still largely undefined powers; Roosevelt, a
presidency considerably more secure in its assertions of national leadership.
Lincoln was enveloped by a tragic sense of life. Roosevelt breezed through life
in confident and incurable optimism.

Yet they had many similarities. Both were men of mysterious and im-
penetrable reserve, concealing resolute purpose behind screens of fable, para-
ble, and jocosity. Both had deep and irreversible moral convictions about
freedom and human rights. Both were skilled, crafty, and, when necessary,
ruthless politicians. Both were lawyers who, while duly respecting their pro-
tession, regarded law as secondary to political leadership. Both had faith that
the Constitution, spaciously interpreted, could surmount crisis. Lincoln, fol-
lowing his hero Henry Clay, “my beau ideal of a statesman,” in a broad read-
ing of the national charter, said in his First Inaugural: “I take the official oath
to-day, with no mental reservations, and with no purpose to construe the Con-
stitution or laws, by any hypercritical rules.” Roosevelt, following his heroes
Theodore Roosevelt and Woodrow Wilson in their robust conceptions of
presidential leadership, said in his Fifst Inaugural, “Our Constitution is so
simple and practical that it is possiblef always to meet extraordinary needs by
changes in emphasis and arrangementi.without loss of essential form.”?

And both Presidents confronted national emergencies that demanded
bold and peremptory action. Both assumed powers that led other Americans
to charge that the Constitution had been transgressed and betrayed. Both pro-
voked cries of dictatorship. Both, in responding to what they saw as the neces-
sities of the day, risked the creation of dangerous precedents for the future. An
examination of the manner in which Lincoln and Roosevelt met their emet-
gencies may illuminate our understanding of the potentialities, limits, and
perils of presidential leadership. I propose to discuss in particular the way these
two presidents handled first the war-making power and then threats to internal
security once war had begun.

The men who drafted the Constitution in Philadelphia in 1787 had
questions of national defense much on their minds. The remedy for the infant
nation’s international vulnerabilities was, they believed, a strong central gov-
ernment empowered to create a standing army and navy, to regulate commerce,

to enforce treaties and, when necessary, to go to war. But, given the separation
of powers, how should foreign policy authority be distributed within the new
national government?

Here the Framers were unambiguous in their decisions. The vital powers
were to be reserved for Congtess. Article I of the new Constitution gave Con-
gtess not only the exclusive appropriations power—itself a potent instrument
of control—but the exclusive power to declare war, to raise and support armies,
to provide and maintain a navy, to make rules for the government and regula-
tion of the armed services, and to grant letters of marque and reprisal—the
last provision representing the eighteenth-century equivalent of retaliatory
strikes and enabling Congtess to authorize limited as well as formal war. Even
Alexander Hamilton, the convention’s foremost proponent of executive en-
ergy, endorsed this allocation of powers, expressly rejecting the notion that
foreign policy was the private property of the President. “The history of human
conduct,” Hamilton wrote in the 75th Federalist, “does not warrant that ex-
alted opinion of human virtue which would make it wise in a nation to com-
mit interests of so delicate and momentous a kind, as those which concern its
intercourse with the rest of the world, to the sole disposal of a magistrate ctre-
ated and circumstanced as would be a President of the United States.”

No one can doubt the determination of the Framers, in the words of
James Wilson, to establish a procedure that “will not hurry us into war; it is
calculated to guard against it. It will not be in the power of a single man, or a
single body of men, to involve us in such distress.”4Sixty years later, during
the Mexican War, Congressman Abraham Lincoln of Illinois accurately ex-
pressed original intent when he wrote that the convention “resolved so to
frame the Constitution that #o one man should hold the power of bringing
this oppression upon us.”’

While reserving decisive foreign policy powers for Congress, the Framers
did assign the executive a role in the conduct of national security affairs. In-
stead of giving Congress the exclusive power to “make” war, as the draft under
consideration stipulated, James Madison moved to replace “make” by “de-
clare” in order to leave “to the Executive the power to repel sudden attacks.”®

The President, moreover, was constitutionally designated commander in
chief of the armed services. The Framers saw this, however, as a ministerial
function, not as a grant of independent executive authority. The designation,
as Hamilton wrote in the Ggth Federalist, “would amount to nothing more
than the supreme command and direction of the military and naval forces.” It
meant only that the President should have the direction of war once authorized
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or begun. Hamilton contrasted this limited assignment with the power of the
British king—a power that “extended to the declaring of war and to the raising
and regulating of fleets and armies,—all which by the Constitution under con-
sideration, would appertain to the legislature.”

The Constitution, in short, envisaged a partnership between Congress
and the President in the conduct of foreign affairs with Congress as the senior
partner. Yet one may suppose that another consideration lingered in the
Framers’ innermost thoughts—a fallback position that, in acknowledging the
hard realities of a dangerous world, justified a measure of unilateral executive
initiative. This was the question of emergencies. '

The Framers had been reared on John Locke. They were well acquainted
with chapter fourteen, “Of Prerogative,” in Locke’s Second Treatise on Civil
Government. While in normal times, Locke said, responsible rulers must ob-
serve the rule of law, in dire emergencies they could initiate extralegal or even
illegal action. Sometimes “a strict and rigid observation of the laws may do
harm.” The executive, Locke contended, must have the reserve power “to act
according to discretion for the public good, without the prescription of law
and sometimes even against it.” The test of whether prerogative was right-
fully invoked, Locke said, was whether the emergency was a true one and
whether the exercise of prerogatives tended “to the good or hurt of the peo-
ple”—judgments to be made in the end not by the ruler but by the people.

Prerogative was the exercise of th¢ law of national self-preservation. The
doctrine was not conceded in the Constitution, except for a solitary provision
permitting the suspension of the writ of habeas corpus “when in Cases of
Rebellion or Invasion the public safety may require it” (Article I, Section 9).
The limitation of emergency prerogative to rebellion and invasion and to the
single matter of habeas corpus implied less a standard that could be extended
to other issues than a rejection of any broader suspension of constitutional
guarantees even in emergencies. ‘

Yet the notion that crisis might require the executive to act outside the
Constitution in order to save the Constitution still lurked in the back of the
minds of the men who won American independence. Hamilton wrote in the
28th Federalist of “that original right of self-defence which is paramount to
all positive forms of government” and Madison in the 41st thought it “vain
to oppose constitutional barriers to the impulse of self-preservation.” Even
Jefterson, the apostle of strict construction, affirmed the need for emergency
prerogative. “On great occasions,” he wrote in 1807, “every good officer must
be ready to risk himself in going beyond the strict line of the law, when the
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public preservation requires it.” There were, he said, “extreme cases where the
laws become inadequate to their own preservation, and where the universal

recourse is a dictator, or martial law.””

Nor was this a passing thought. Jefferson restated the point more fully
after he left the White House. “A strict observance of the written laws,” he
wrote carefully in 1810, “is doubtless oze of the high duties of a good citizen,
but it is not zhe highest. The laws of necessity, of self-preservation, of saving
our country when in danger, are of a higher obligation. . .. To lose our country
by a scrupulous adherence to written law, would be to lose the law itself, with
life, liberty, property and all those who are enjoying them with us; thus ab-
surdly sacrificing the end to the means.” He understood the risks in this argu-
ment and therefore placed emergency power under the judgment of history:
“The line of discrimination between cases may be difficult; but the good officer
is bound to draw it at his own peril, and throw himself on the justice of his
country and the rectitude of his motives.”®

Jefferson’s defense of Lockean prerogative was inspired by his passion to
protect the republic against Aaron Burr. This was a doubtful case. No one can
be sure what the Burr conspiracy was up to. The House of Representatives, in
voting down a proposal for the suspension of habeas cotpus, rejected any idea
that the life of the nation was at risk. Neither Jefferson’s contemporaries nor
future historians have been convinced that Jefferson faced an emergency so
imperative as to justify a laying aside of the law. Burr’s acquittal by the courts
helped limit subsequent resort to emergency prerogative.

It was not enough for a President personally to think the country was in
danger. To confirm a judgment of dire emergency, a President had to have the
broad agreement of Congtess and public opinion. Emetgencies considerably
more authentic than the Burr conspiracy took place in the next thirty years.
But Presidents as forceful as Jackson and Polk refrained from invoking emer-
gency prerogative—even in face of the nullification crisis and the war with
Mexico.

Jefferson himself had restricted prerogative to “great occasions.” But in
fact he was prepared to ignore Congress and to take unilateral action on lesser
occasions as well. Thus he sent a naval squadron to the Mediterranean under
secret orders to fight the Barbary pirates, applied for congressional sanction
six months later, and then misled Congress as to the nature of the orders. He
unilaterally authorized the seizure of armed vessels in waters extending to the
Gulf Stream, engaged in rearmament without congressional appropriations,
and not infrequently withheld information from Congress.
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