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AUSTIN, Tex.,20ct. 5—Fol- 
Apwing. is the ttt the order 

Wy Presiding Judge W. A. Mor- 
, Mon: of ‘the Texas Court of 
'GHminal Appeals overturning 

¢ conviction of Jack Ruby: 
*¥hortly after noon on No- - 

ygvember: 22, 1963, the Presi- 

j pent of the United States was 
-.Igasassinated within the 

urth area, in the city 
C'-Dallas. A short.. while 
ereafter Lee Harvey Oswald 

Was. apprehended, but only 
-dafter Patrolman Tippitt was 
" killed in an effort to question 

“F Oswald was placed in the 
Dallas City Jail.. Two days: 
Hater on November 24, in the 

“fbasement of the -city jail as 
‘WOswald was being transferred 

«{to the county jail, he was 
“phot by ‘appellant at close. 

ange, from which wound -he 
ssidled. Dan Ss 

F Countless ~ thousands. wit- 
essed this shooting on tele- 
lsion. Four days later this 
ppellant was indicted for 
Dswald’s murder. His sole de- 
ense was that of insanity in 
hat he was suffering from 

- Psychomotor epilepsy. 
-4On February 10, 1964, a 

ange of venue hearing began 

unty other , Dallas. The 
urt did not grant the change 

pf venue; the selection of the 
Jury began on February 17, 

“Was completed on March 8, and. 
_B:verdict: of guilty with pun- 
shment set at death was re- 
ned on March 14, 
The voluminous record in 

s appeal finally reached this 
Fourt, and the case was set 
for-submission on March 10, 
$55. 
-Prior to submission a seri-. 

‘Sus question arose as to which 
! many lawyers. should bé 
Meognized by this court as 

: Appellant’s counsel on appeal. 
‘In view of this, we entered 

had become, insane 
his trial and thereby 
ed incapable of ration- 

[hea Jt 
§Urderon 
Vand we promptly set the case 
down for submission. 

During the trial, over the 
strenous objection of appellant 
that anything appellant may 
have said while in police 
custody. constituted: an oral 
confession in violation of the 
statutes of this state and was 
not admissible as res gestae, 
Sgt. Dean of the Dallas police 

: testified as to a conversation 
which he had with appellant 
on the fifth floor of the Dallas 
city jail where he had been 
incarcerated, undressed and 
interrogated by other officers 
before Dean and Secret Serv- 
Ace Agent Sorrells. arrived at 
his cell, : eD 

Prior to answering any of 
- Sorrells’ ‘questions, appellant 
asked if his answers would be | 

zg I 
ing questioned only for police. 
purposes, appellant replied, 
“TIl be glad to answer your 
questions.” . 

The time element which 
elapsed between appellant's 
arrest and the conversation in 
question varies between 10 
and 40 minutes depending 
upon whether Dean’s testi- 
mony at the trial or his writ- 

‘ten report made two days 
after the occurrence is accept- 
ed. Be this as it may, appel- 
Jant was in a. jail cell and 
had been interrogated by other 

’ officers prior to this conversa- 
tion. rc 

’ Under none of the authro- 
ities cited in Notes 1-3 of 
Moore v. State, 380 S.W. 2d 
626,. could this statement be: 
held to have been spontane- 
ously made. See also Holman: 
v. State, 243: 8.W. 1093; Mc- 

- Bride v. State, 27 S.W. 2d 
1100; Bradford v. State, 54 
SW. - 2d 516; Hamilton v. 
State, 135 S.W. 2d 476; Tram- 
mell v. State, 167 S.W. 2d. 
171; Oldham v. State, 322 

~8.W. 616, and Furrh v. 
State, 325 S.W. 2d 699, cited 
by a v's counsel and 

. counsel acting as friends of 
the court. The test in this 
state is spontaneity and these 

‘facts do not fit the test. One 
who is cautious enough: to in- 
quire whether his answers to 

_the questions to be propound- 
ed to him are to be released 
-to news media is not speaking 
spontaneously. : 

Sorrells 

‘cordon protecting the tra 

« seen Oswald in a police 

fer of Oswald, At the concld 
sion of this questioning az 
as they were preparing { 
leave, according to Dean 
testimony he asked a 
pellant a question and ap 
lant told t he 

up two nights before and thi 
when he saw the sarcastil 
sneer on Oswald’s face he hid 
decided that if he got a cha 
to do so, he would kill. h 

in police custody and the 
fore was not admissible. 
admission of this testim< 
was clearly injurious and 
for a reversal of this conv 

of venue. Both Hstes v. Texas, 
381 U.S. 532, 14 L. Bd .2d 348 
85 S. Ct 1628, and Sheppard, 
v. ‘Maxwell, 34 L.W. 4451, 
were decided after appellant’s 
trial, but each case related-to~ 
a state court. trial held prior 
to appellant’s trial and deter- 
mines the law applicable to 
this case, and both are herety~ 
controlling. 

Tt is abundantly clear from 
ac study of both opin-. 
ions of the Supreme Coureor 
the United States and the rec- 
ord of this case that the trial’ 
court reversibly erred in. re-' 
fusing appellant’s motiorf-fer” 
change of venue. Not only ate 
we bound legally by the hold- 
ings of the Supreme Court,. 
but as practical public seryv=~ 
ants it becomes our duty to 
avoid the costS which are 
taxed against the state of 
Texas when one of our dett™ 
sions fails to follow the rules 
_announced by the Supreme — 
Court. See also Pamplin v.. ‘p 

. Mason (CCA Sth July 2h" 
1966) affirming {Mason v.. 
Pamplin, W.D. Tex. 1964, 232 
F. Supp. 539. : : 

Judge Joe B. Brown, wha: 
tried this case, has rec : 
(removed] himself from 4 
further ‘connection. with the ; 
case and, we have concluded;.: 
properly so. : 

For the errors pointed ‘out;,’ 
the judgment is reversed,.and | 
the cause is remanded with


