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ilsniss or, in the elterastive, for swanzry .7ud. ont puzsu‘:nt
¢35 mates 12{3}(11), é)) m.l S» av the Foger~i \.xleu ol Civ81
:rcedxtra, suzporlied Dy ire Jeimial ufiidevit, before cur
u. to re.»p:w* to the ccmpleint s extenderd rmme, This will

.'ie. te the ncceanity of riling en enswer in these proceedin

te 12{c), Federal Rules of £ivil rmodum. ~ / ’
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records” ee 48 wede.a preesnditiza oy oxercige of lurlediection
vy fedorl courbs, end, in =ny event, all e {atarmntion
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Mr. 8chq1bz;_arf1dav1t sets forth these'relevént faéts°'}} ;;;;

gt : thile the FBI maintaina an extensive and . .
e detailed 3ndexing system permitting msterial
S in/its files and records to be located, &

search of our indexing sysicms felled to T

identify certein of the information requested

by plaintiff. However, since plaintiff's -

deqands are based on material originating in B

the files and records of other law enforce-

- . ment agencles (principally the Dallas Folice

' Department), to insure that our files do not

contain the demanded information in any form

would necessitate a detailed, page by pagﬁ

search of a substantial pertion of the 304

vo;ume§ of this file. [Schutlz' affidavit,

par. 3 - -

Section 552(a)(3) of 5 U.S.C. provides:

* & % gach agency, on request for identiflable
records made in accordance with published rules
stating the time, place, fees to the extent
authorized by statute, and procedure to be fcl-
lowed, shull make the records promptly availeble

to any perscn. On complaint, the district

court of the United States in the district in o
which the complainant resides, or has his princi-
pel place of business, or in which the agency R
records are situated, has jurisdiction to enjoin
the agency from withholding agency records and ’
to order the production of any agency records
improperly withheld from the complainant, * * #

The stotutory language thus limits the material tc be made
available to "identificble records" and gronts the Court jJuris-
diction only' to enjoin the agency with respect to agency records
improperly withheld from the complain~nt. 5 U.3.Ce 552 thus
does not reguire agencies to produce infomation or to :1lter
records so that they may become avallable or to compile infor-
... mation not contuined in identifiaoble records. Tuchlncky v,

‘elective Service System, 418 F.2d 155 (Tth Cir, . This
holding conflmms wnat 1s evident in the lipght of the legislu-
tive history|discussed in the Attorney General's Hemorandum

-l on the Fubliec Information Section of the Administrative Procedure

‘ ?f. ~ lact at pp. 23-24, vhich points out that 5 U.s.C. 552(s)(3) .
_ . I - .
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e . "refers of course, only to records in
P being and in the possession or control R
el of an agency. The requirement of this - -~ .~
PO suﬁ?edtion imposes no obligation to
B compile or procure a record in response
to a reguest., This is evlidenced by the
fact that the term "informuticn' in the
bill, as introduced, vas changed by the
Senhte to 'identificble records! and by
the legislative hictory of that change.

-7 - (8. Rept,, &th Cong., 2.)" .
As in Tuchinsky v. Sclective Service System, 418 F.2d 155
: (7th cIr. 195%;, 1t viould be "&n unrcasonable burden" not ‘

-contemplated py the identifiable record reyuirement set forth
in 5 U.S.C. 552(a)(3) to reguire a Gevernment agency tc com-
pile information for members of the public such as the infor-
mation soughg by plaintiff. The requirement that plaintiff
seek "identifiable records®™ stands as a barrier to plaintiff's =
- use gf Judicial proieedingsito obtain such information. .
Tuchinsky v. Selective Service System, supra. The file refer-
red to atl the present tlme consists of 383 volunes containingz
12,659 serials. fome of these 'serials', each of vhich 1s a
separate document, are over 1400 pages in length." (schutz' -
[affidavit, rar. 2). Thus, it is manifest that the action should

be dismissed since pleintiff has not regquested any "ldentifiable R
records,” 5 U.S.C. 552(a)(3). ST

In any event, the infomation plaintiff sceks 1s clearly
exempt from disclosure since it could only be part of "inves-
tigatory files compiled for law enforcement purposes” not
avallable by‘law to a party other than an agency and therefore
within the exclusion set forth at 5 U,S.C. 552(b)(7).-" “ndced
Mr. 3chu-tz' |affidavit details at great length in paragraph 4,
5 2nd 6, the grave injury which would be done to the FLi's
inveatigative processes and to the security of the Fresident
if the file compiled in connection with the assassinution of

Fresident Keﬁnedy were made available.

The whoﬂe thrust of the exemption is to protect from
. ... disclosure all files which the Government compiles in the
: course of lay enforcement investigations Fhich may or muy
: not lead to formal proceedings. As the Court held in
: Purceloneta fShoe Corv. v. Compton, 271 F. Supp. 591, 59!~
: - Dc .o ';.. [ : I
N | _ ;
In general terms I agree with the Attorney
General's analysis of the nature and scope
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of the exenption, in his Lemorandua on the . .:°

Tublic Information Section of the Sdninige-
SR .. trative Procedure Ackt, daied June 1937, . - .
:*‘. "'i ﬂhq‘rein 'he Bt&tﬁs Rt Pe 382 S . . et

. VThe effect of the lsnguspe in

e o exemprtion (7{, on the other hend,

) E—— geens to be to eonfimt the sveil-
o ability to litigrnts of documeate |

froa investigetory files to the

i ' extent to shich Congrees and the -~ .
; i - . . | courts havo mede then avellcdle to .
T ‘ | guch litigante. For exsmple, dbd- - - oo
L : I gents who peet the burdens of the

Jenckes stotute (1% C.f.C. 3570) nmay
; obt=in prior staterments glven to on
o FII agent or ~a 7T investizotory
S . by = witness vho is tosbliiying in
& pending casey but since such
strtements mizht contrin Informalion o
ST - - | unfalrly dsmsging to the litiseat or -
S e ‘other persons, the new law, like the - .-
Jencks sictute, does not pemmit the
gtatemont $9 be made evnlleble to
the publie., in nddition, the Youse
A : ranort nakes cleer tir't litigenta
cre not to obtzin gpecial bonerits
‘ Iros this provision, stating that
CTez, 1159 43 not intended to glve 2
* privete party indirectly eny carller
: nr grezter occess to Investigntory
files then he wonld have directly
- ~ 4n such 1itigction or proceedings.?

#8 I puazested before, Conrress could not heve
Lng;etxdcd to pront leseer rights of wsnection
and coaving of witnossoa' strtemcnis €2 persing
whd cre T:iced with the depriveting of thelr
1ife or iterty, tazn to persons frocd only

; with remodirl ndatnistretice orders under

bt re‘fgulr».tar;f statutes, - )

feeord: Dristol-¥vers Cn. ¥. FIT, 8% 5,78 535, €32 (*.C. Cir.
T, ert-\ Jenlcd 35 Lewe 3174 : : '
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- To 1like er‘ect is the ('t:w.:.t!;' decleslion in C‘lc'aent ul‘)tx;&
Co. v. m.&a, 252 ¥, Suor. 5% N.De 87 19"'3*“"‘1”” th whic

A Brwehcr; 0., BI7 £.00 1077, 1031 (Sth Cir. 1539)%

T - Treush the Court does nnt feel thnt 1t

: B is zfecwsmrj to eilarate on exbirusiive docu-
sienlation oF ths leb's lezisicitve hiat:ary.
the | following sletenent 15 excoplary of manerous

mtorpratetm zugt be yejected:

| tThis exczplion esvers Snvestisztory

- files related Lo cnfcroezent o7 al}

i kinda of 19.-.:.-., Isbor tul gecuritics

| Lrus fs WALY 4 criaisal drug, This
would Include Tiles nrepored {n Cone
acctinn with related Govermaent litle

- gation snd admdic"uve proccedings,
fl.R. Report & Jkg’?, 09th Canz., 2nd
Scz8., P 11,°

In 2u2, it ip cloer that the *al“in"ifr
ccaum o2tnin th: emnlojzes? strwz: nts telen
by the Donrd 1f the efz‘loye 5 hed Leen crlled
to teatify~~ 1n feel, the plt*vat!r ' wWes glven
wmeessg to the acutcmats of the e-:nlavees wo
did so testify. However, the plt-ln’i"f 1o nod
eatitled to z:zx:'loyec statenenlis rbﬁenv auch -
uss,

fince, the r&eoma 'naiutifi’ geetg have nol Wson m:de mrd or
the rr*vord in' agency proccedinze, ploiniiff nay nob obinla
then "ebeont gucs uge,® 2/ rcoords Bengon v, "nlted s3xtea,
:‘JT Ze Mit0e 1% ’3 (n. l‘@i). 137)1. Lma, 5" Ql‘\ch..Cd ) -osfo‘-wo
52(o(7T) "{"]hc subliz policy in favor of n=ints nim; Yo

2/ Insolsr (‘3 Clclun m Co-'*z"r v “hial ‘xi‘lcfm” & x"d--.x
l 3 hn
wer €34, 282 P. fone. 727 ] ..""10.:: . t:.jI"‘\ Tnrolved mipoths

Frocecdings, not 2 gul *Nr"u*n to € U.7.T. 527, 18 to the
eontrary, 14 iz pisinly wrong for t...e rergine st.,tnd n.n'e.
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- others which pako 1% clear that the pleintifi's
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teougt hes Stated 1t 17 concuza,® SLRE v. Clogent o
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;I“ ';. | . ﬂ . : co .‘.v ) ;%)'. “ :
/ secrecy or I3y iziveatignuve Tsports has teen Teeornized by
:‘_Congresaj‘ Black v, Sheratsn Corn, or Zacrice, 59 F.Rk.p, {3‘), -
1232 (D, D.C.”1973). . e T R

l In suwme-

1 Iy, CoMI%a genge he ¥ording o 5 u..c. "52 .
1te legisiotiva hiatary, ang i’m dceldeg crzssa are in a:cox"d
that PLaINtife nay pot Sttaln the yelger bo in to

1 seceks as
Ceedings, | ‘ _ . 591 e Gpro-
Tt : [ ) . ) . T SR D
- e 8cnd us coptes or 2l1 paners iled ang kern s
T informeq | a1} develggments. r
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N e B rou s dEar Hoover -
AN Tedarsl Purgpy of Tnvestizstian

[ —

o é.'{ (coatinued It 13 8lgniricans Lhat the langunge Congrers

.-© echoge, ‘cu@uea fer 2oy enrsreenent PuTposes™ yag Criticizeq
: at’hoarin:;a 07 the pronsgeg legigistion o8 un

G ‘ 2880 Fe2xines on H.2, 5012 before the

€e on Covermment Occrations, pp. 245247, Bot-
withstmdlng this ctiticism o ; Xeption 7 an
relerred to Sbove Beeouse 13 thoughs the bros Protcetion
egainst disclogsyre Contalnegd thereoln nBacesgary to effeotive

- Orerstion of the fgoneiog w:zich'cca;.-ile investigatia:: regorte,

tny event, e reea 3 PleAntled geoels &re pregently '

arintelised b7 |tha Federe) urenn of Invz:stisaticn In a
'vendlinat op open gtatypg, ™ (Schuty? afiicnvit
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