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(1) A Study by Professor G.

et o e

) At the tine of the :ssasslnation of President xennedy,~~~
- nany Europeans realized vith anmazement that the United States - -
.- had pno federal criminal legislation. The explanation im ~

Tt simple: the laws which define and punish crimes and - .~
pisdepeanors emanate from the States and not from the federal
pover; and the assassipation, whether of the President of _ .
the United States or anyone else, is & crime punishable by e
the law of the State where it was perpetrated.-\.,_ﬂ_ S

Since every State is free, in a geperal 'ay, to
. determine the nature of a misdemeanor or & crime and to tixvﬂmmwn»;5
proper penalties, there are notable differences from one .
region to another in the United States, Ganbling, for o
instance, is permitted in certain States and illegal &n .
others., The death penalty exists in a majority of the
States, but has been abolished 4n otbers..
too. vary fron State to Stato.'~

."'.“2

T However, the attitude of varlous States tovard , :
. the criminal lav is fundamentally the same. Scveral elements N
. of a historical nature conferred a profound unity upon 1t.‘__*“‘-w/-
In the first place, all the States have adopted legislation — -

‘directly inherited from a common source: the Anglo-American - "
la'.A There ls, horever. one exception' Loulsiana vhich, i -
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one_jundred jecte
nfluence and reproduced_the broad outlines of the Code Kapoleon.
is historic unity was reinforced by the actual unity3 for - TET- %
be most part, the States fashioned laws largely 4n response "r i
] o the same problems, which themselves were produced by the .
.. same_Jform of culture. The Federal Constitution, tinally, S T
came to bring in the leaven of unification, . DR
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Lo Problems of Procedure . g
: ’ ¥i{thin this context, the attention of jurists, 28
well as the public, was fixed upon the long arguments in the
trisl of Jack Ruby before the Texas State Court of Dallas, :- =
Apparently, the case WS simplet millions of television «rH:
_yiewers saw Ruby assassinate Lee Harvey Oswald, presuped
gurderer of President Kennedy. Legally, it only fnvolved
the determination 1f, at the moment when he fired the shot,”
Ruby was sufficiently sane to be judged guilty of the death
SR of Oswald. I do pot intend to desl with this question, 0 =
-— - - which the Dallas jury replied im the negative (sic). I ..
simply wish to present some observations on points of
procedure which caused some sharp controversy in the cours

of the trisl, . . .

P P - S xita

All the studies published on American crimiml
legislation frequently gention the fundamentail principles T UL ;
the defendant has the right to rg fair and impartial trial,™_ S
In fact, $fnjustice or partiality may creep into any stage ... . :
of 8 crimipel trisl in the most diverse ways. Ruby's . __ . .
attorneys have argued at great length three points of - -
procedure which, they said, were of a nature prejudicial to
“their client. They questioned the choice of Dxllas for "= :
Ruby's trial, the ixpartiality of the jury, and the public wavssa
character of the trial, These doubts will probably serve -is..
.a8 grounds for an appesl to-a superior court, ¥hatever the -
result of this appeal may be, a part of public opinion will
remain troubled by certain questions raisede .. s i

e The right of all the accused to be tried at the ~=—m=—-
s SR place vhere 8 misdemeanor or & crime has been committed &g ~FHETET
A T one of the oldest features of Anglo-American tradition. The ===~
founding fathers of the American Republic considered this -~ =~ =
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principle so important that they incorporated it 1n the

$111 of Rights vhich accompanies the Federal Constitution.i
e States followed it and they, too, considered it was __,

ood to guarantee 4t, .- -.xioeTno Ry ReTTLTE T

nvfhf:ﬂ_.- This principle explains itself practicallys-- %
rajority of cases, it serves both the administration and ---. ~-
the interest of justice., The easiest place to get - - ===
witnesses together would be where a misdemeanor or a crime -
was conmitted, Likewise, it is there that a community would

be most interested in justice being done, . .- .

i Sy

T Ruby's attorneys, howvever, expressed an opposite U
opinion: they thought and said that their client could not be

judged impartially in Dallas and they requested the transfer y
of the trial to Houston, also in Texas, but a few hundred ---~
kilometers further to the south, - - - ¢ - o - oo e omnPE

Legal rules applicable to a request of this type
are easy to formulate but difficult to epply. Whether im ™~
Dallas or elsevhere, it is evident that Ruby had the right °
to a fair and impartial trial, If it were demonstrated .«
that passions and public opinion in Dallas would cast & ...
ressonable doubt upon the impartiality of the court, the -
case would have been considered. The attorneys, however,
did not succeed in convincing the judge and their request
was denied, .. o - : Lo
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§ o R Since the judgment bas been rendered, the problem of ~.
Sl . impartiality and fairness of the court is going to be brought --—--
e before the higher courts, In & certain sense, it would be SR
less difficult to settle, since the matter has passed from the ..
realnm of suppositions to that of facts: the Court of Appeals -
is going to examine from this angle the manner in which the =5
. _hearings were conducted, whereas the Dallas judge had to try =TT
to evaluate what was going to take place then and there, I - -
the Court of Appeals decides that the trial was peither impartial
nor fair, it is going to refer 1t to another court, in Dallag ———"
or Houston, depending upon what £t will consider as conforming '~

to the interests of justice. ;.. v~
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**=- 7 would like to stress sn sdditional poinizt
dant alone has the right to request to be tried.




' . elsgwbere than at the place where the pisdemcanor or a éfiieil;;f’
iae committed, The prosecutor, for example, cannot do it,-.even .

f he is able to prove that the public opinion is favorable
o the defendants .. -t . . ool e enon il
2t .+ ¥hen the United States obtained its irdcpendence at
the end of the 18th century, thc guarantee of & jury ina
criminal trial had been slready recognized by the English ..
iaw. The thirteen original colonies immediately inserted -
this rule into their Constitution. Llater, the same was done
~ with the Federal Constitution, I e
T However, the functions o the jury were very -
different in the 18th century from those existing in the
English lav at the beginning. Since the time of the Norman
conquest, roysl courts of England invited the inhabitants RSNSS
of their vicinity, known under the name of the *jurors™-.
(sworn), to state under oath their knowvledge of law, both -
royal and private. And from the fact itself that these .-
"furors™ were in a good position to know about local crines
o or misdemeanors, they were called upon to testifly on the -
.. guilt or innocence of the accused. .. -—.....u .-
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o At the end of the 18th century, this characteristic _

of a jury wis completely changed, It was demanded from then .~
... . on that a juror spproach the case oOn trial in 211 impartiality .
R and to decide on the innocence or guilt of the accused . .-’
e’ ——-. disregarding 2 previous preconception and relying solely -—
: ' upon evidence revealed in the course of a trial, . .o

Jury snd Publicity of Procecdings

"33 - quo manner in which the American jury is designated
nowadays follows very closely the 18th century procedures, -
" except for the fact that now women are admitted. . . ..

Z=2-Ss - fn order to assure the most complete impartislity,:
. every candidate subnits to a very thorough interrogation .-
..conducted by the judge, sttorneys 2nd prosecutor, If it~
sappears thet one of the candidates displays, for one reason
or snother, some preconception, favorable or unfavorable, — " ;
. he 48 eliminnted, In addition, the defense or prosecution __ ... .-
-~. -hes the right to take exccption to a certain pumber of .= 2
. .-gendidates without asking for proofs of their partialitys =373
ig¢he two sides can tbus disqualify some persons whonm they - 3.
guspect of partiality without being able to prove 1it. Thei
~ process of selection of 12 or 14 jurors takes sometimes
more than one week, as was the case in the Ruby trial S

—— - P




o POLBt OF V1OW. . oo ittt st Kimrl e T e

. After the jury is selected, the trial begins, :;
gue case is not judged by the jury but before thc judge and:
ury, whose relations are characterized both by independence -
nd cooperation, The judge has the entire responsibility for “:-—=-

. the procedure and eventual decision concerning the points ©f -t - -

_ lav.:~But it is ipcumbent upon the jury to f£inally decide the " ™72
outcome of the triml, the guilt or innocence of the accused, ~ = =~
The latter, after all, is presumed ipnocent until his guilt -~~~ "™~

has been proved "beyond any reasonable doubt.”™ Thus, the . A

Jury vhich 1s not completely convinced of the guilt of the

accused must prooounce the verdict of "not guilty.,® .. --... -

-

In the case of Ruby, the jury rendered a unanigous . =
verdict of "guilty" and recommended to the judge to promounce :-...: . -
the death sentence, BRuby's attorpeys are most likely goling -= .
to file an appeal which should either present what they e
consider to be a proof of the partiality of one or several ~ = T..
jurors, or even ask for reconsideration of the Eanner in which =~~~
the jurors were selected, In the final analysis, it will be _ _ . . .
the appellate jurisdiction which will have the last vords . ____ ...
ef{ther 1t will confirm the sentence of Ruby or decide that =~ ~
there should be a pey trial, because it discovered some error -
in the interpretation of the lav or some evidence of unfairness

in the course of the trial, . .. - ... . .. - ,~;:vn,wq_h_;;;%3-Lff

Another fundapental principle sccepted by vhe Btate - . -
as well as by the federal courts, is the right of the accused
to a public trial. This right is, on the one bharnd, a survival
of the fear that a trial "in camera™ may turn into means of = - -
persecution, The secret proceedings of the Star Chember 4n ~7 77
England, the misdeeds of the Inquisition in Spain and abuse - "~

of "letters de cachet™ by the French monarchy justify this

et ey

besrings. The most important ope perhaps is that informed - - - e
.~ opinion is at present the best safeguard against injustice, -=-1 -4
" of which the judges may become an instrument., Additionally™ o
the attention of unknown vitnesses xay be attracted and ...
" facts essential to investigation may come up., Finally, —%ss

people who attend the trial enrich their knowledge of . . .

{nstitutions and see their confidence in the courts of theilr - -

country strengthened. .. 7. . - .

There 48 po lack of argunent§>1ﬁ tavortbr phblidii§.6gif "




However, like most of ‘the gréat'pflﬁclplés;ﬁihéb;;%ﬁf5:

P e .
cgitimacy of a public trial Collides with other'rights 3 . . _ . ..
{ke¥isc worthy of respect. Kost often, the conflicts are“due "7 ¢
o incidents resultirg from the presence of spectators and VR

newepaper reporters in the courtroom, It 45 indced obvious > . . .
that .public opinion end the press contribute greatly to —weeneala
preventing excesses which.can always taint the courts of S
jJustice. But it 1s no less obvious that, in certain cases, = ...v
these tvo forces dengerously affect the order and objectivity - -
wvhich are indispensable to a discovery of truth and . - - i
adninistration of justice. The essentinl problem is thus to - -
esteblish equilibrium between these tvo factors and to preserve

the adventages of the system while lirmiting its dreavbocks., 70

: Few Anericans would be ready to deny to the Journalists
the right to be present at court hearfngs. To the extent that e
they 1limit thezselves to quietly observing the prococedings - . -0
and taking notes without otherwise pan{festing thelr presence, —
the chroniclers fulfill their normal role of reporters. The
{ntervention of press photograpbers presents more serious R
difficulties. Still, it &5 only half bad when they conduct -
~their work in a discrect manner, without exploying flash bulbs -
or spotlights., But cven 4in adoitting that it is not always . .. B
like this, the objection has been raised that certein witnesses
refuse to testify so &s not to see their photographs appear . .. -
in the mewspapers. - - - . - G . I B

f i wa--~ Radio and television present still more serious ———rmrm——=
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problems, Radio can opecrate with microphones vhich are not

too cumbersome, but television uses puxiliary lights and - - - -
bulky equipment which disturdb the calms of a courtroon, Koreover,
participants, such as they arec, are distracted by this cozplex = .
apparatus and get an impression of playing a role in front-of T 7
an invisible audience., Experience proves that witnesses, ~wwxTIETAN
attorneys and even judges then have @ tendency to be more = 2
verbose and often succunb to the temptation to address their - -
unknown audience, At best it is unsecmly, at worst - disastrous. -
The purposc of a trial is the search for truth and justice, ——~———

not discovery of gifted actors for radio or television., = .
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- It must be added that the press is not alvays T
represcnted in courts: it stays away every time the case — T -

" does pot seem to it to be "news.™ It is interested in — —iln—--

-sensationzl or unusual crimes or cases involving well-known_ -~

.personalities, - e e e FA

* o

PR e




: o In some States, laws or statutes detersine the =" . wm.
{ci{ts within which the press, radio and television may {';:‘
ccomplish their mission, But, generally, the decision is =
eft to the judge and varies froz one case to another, It is
sually accepted that organs of information should have the -
- advantage of a maximum of freedom compatible ¥ith maintenance PO
of order and respect for impartiality, Actually, judges .
apply this rule in very different ways, We can, however, .. .-
say that, on the whole, this is handled in the following e
mpanner: reporters, accredited by nevspapers, tare permitted ..
to follow the entire proceedings; photographers may take ... ...
pictures at the end of the trial (and sometimes during 1t), - -
‘flash.bulbs being, however, not permitted; radio and television -
cannot, in principle, operate in the courtroom, although this

practice is_tolerated by certain courts. = = . . .

w1 Y
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S In Dallas, the judge did mot permit the intrusion of ..
recording equipment, except in the course of the last part ot

the trial, and television could not broadcast anything, except - 7
the reading of the verdict, after the deliberations of the jJury, -
The advisability of this decision was questioned and the probles -
~ will be raised sgain in an appeal, . _ ... ... ..z o r i eE el
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Possible repercussions of a trial 4ip public Opinion féj*

.. ralse many other, Quite considerable, difficulties, 7The ... -

controversy and violent passions aroused by some cases g2y - - .
render impossible a completely falr and iwpartial judgment,

The judge disposes, however, of an suthority sufficient for . .
maintaining order in the courtroon. If some spectators Cen
engage in public demonstrations, he can expel then temporarily; =~ -
he can also punish for offenses against the court, those WhO ims=ex.i

2 SR e

- by their attitude threaten the tranquillity of the hearing.

' But the greatest danger lies in the pressure of S
public opinion which arises outside of the court and influences ... _.
indirectly the unfolding of the trial, It happens very seldom, - -
~ but we did see a popular emotion reach such heights that . """
witpnesses refused to testify, or if they did testify, they ~ =~
abstained from telling the whole truth. It also happens that =~ -
the jury dreads to render a verdict which may expose its -
merbers to reprisals, And the judges, vhose profession demands
that they do not let thermselves be svayed by anything, have -. ... "
difficulty sometimes in disregarding these outside pressures. _ ..




. ¥hen a wrought up opinion thus threatens the -~
irinciples of justice, it is quite likely that some segnen{ .:
{ the press aided in kindling the fire. If the court could
ermit dtself this luxury, 1t would willingly bring the -~=i-*v7
. responsible ones to justice and would not hesitate to punish -
‘- . them.,~ But this happens only in exceptional cases; freedom =
of the press -~ even vhen it borders on irresponsibility = -
i4s sacrosanct in the United States and generally excluded =™
froz the exercise of judiciary constraint, Under the -.-"--C
circumstances the case which aroused the passions 1s either
postponed until public opinion is czlmed dovn or, 1f the -
accused requests it, is tried by another court, . ... . . ...

S To return to the Dallas trial 4t will rest with R
the appeal jurisdictions to decide 1f the pressures 0f vrsusr=mme
o public opinion were such that they were able to sway the e ree
.20 sourt, - Theirs will not be an easy task, = -7 .os0n 0T
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