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completed, and that for this reasoa that court now has exclu-~

The plaintiff is not entitled to an order from this
Court asking for a return of the firearms until the Northern
District 0of Texas determines whether or not the weapons are
forfeitable, and, therefore, should be condemned to the Govern~
ment.

aAnd, under £hz cases, again, this plaintiff may inter
vene in this proceeding and present the arguments.

Now, briefly in reviewing the memorandﬁm which the
plaintiff has £filed this mcoruning, I have nbted certain comments
upcn the arguments.

THE CCOURT: Why don't you let him argue his meme and
ycu can reply to it.

MR. DRCGUL2: OCh, very well, Your Hcnor.

THE CCURT: I weculdn't anticipate what he‘is going
to say.

MR. DRCGULA: Very weall, Your Honor. On that basis,
then, I would just like o conclude by referring—-——-—

THE CCURT: It's gocd work if you can make both
arguments, you Kncw.

MR. DROGULA: Well, if I wexe getting two fees, I
suppose that would be all xight, Your Honor.

I would like to conclude by referring the Court to

the case of De3onis versus United States, cited on page 6 of
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our originzl wmemorandum. In that case a plaintiff sued for

damages for the illegal szizure and sale of his truck follow-

ing completion of a forfeliture proceesding. The significant

while the Zorfeiture
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roceeding was in progress, the plaintiff had f£iled an inde-~
=t
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pendent complaint f£for the return of his truck.

The ccurt dismissed that complaint on the ground thag
"The righis of the plointiff will ba adjudicated in forfeiture
proceedings as provided by the Internal Revenue laws," citirng
the predecessor to the statute here relied upon.

It then went on and subsegu ently dismissed his suit
for damages, saying, "The piaintiff here did not £ile a c¢laim
under this secticn of the Act to which the learned judge

was cduly sold; neither has he filed
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"or remission. Since he failed
to contest the forfeiture in the-manner directed by the law
he cannot now claim that the truck was not legally forfeited.”

I weuld like <o conciude, again, by stating very
briefly that the fallacy oI plaintiff's present suit is that
the issue of the forfeitability of these weapons must be liti-
gated in the Rorithern District of Texas. Unless, and until,
that forfeiture is defeated, this plaintiff is clearly not en-
titled to the ralief nc seeks.

Moreover, the daefendant, the Attorney CGeneral, could
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twith that jurisdicticn as loag as it is in their custody and
possessicon.

held that the Governmant's right and claim to forfeitable itams

'Jisallowed, because until taat time right and title to the

- 21
delivering the weapcas into the plaintiif's custody, becausz he
does not have custody. The custody is presently in the United
States Marshal for thae MNorthern District of Texas, being held
sursuant te further order of Chief Judge Estes.

In the Adelbert College case, referred to a moment
ago, the Supreme Court said that once the property is taken
into pcssession, jurisdiction is thereby withdrawn Irom all

other courts, and no court saould make an order interfering

On this basis, we respectiully submit that plaintiff’s

complaint should bz dismissad. BAlternatively, we have askad
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ending ccmpletion of the
orfeiture proceeding in Dalias. This is mainly based on the

tates, which is cited on
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page 7 of cur original memorandum, in which the Supreme Court

vests at the moment the violations occur.

Therefore, if these firearms are forieitable the

{l

Sovernment's title to them vested at the moment Lee Harvey
Cswald used a fictiticus name to purchase these weapons.
Under that theocrv, plaintiff in this case is plainly

not entitled to possassion unless and until the forfeiture is

Zirearms is in ths Unitced States of America.

o
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guns will be condemnd
as I have mentioned,
will be returned to

respectfully conclude

MR - K.-Am’lu -
cdescripticon of procas

indication 0f aay

of the assassination

§

and-=it caa't

--the Warren Coxmi
tocok the weazpons and

scme ballistic work.

I thiak, p:

Zoxr
Gistion, is
Now, then,

sections under wnich

want of jurisdictd
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1d 2gk the Court to stay these proceedings,

to dismiss, until Judge Estes has

them adversely to the plaintiff, the

them £or the plaintiff,

U.5.C. Section 24635, the weapons

forthwita. ©On that basis we

2 our original tation.

Your Honor, I think the--aside f£rom the

statement that
sfactory, except

5K s : -

is no evidence before this Court, or
eizure in Dallas at the time
. 2And e Internal Ravenue lawvs,

nd a readi§g of the
dicate that there was no such
5 Police Department
them over to the FBI for

motion is a motion to dilsmiss

the statutory

iction and venue are

both proper in




25 I understand it, there is no dismute but what waen
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this action was brought this Court had jurisdiction. Tals is

the mricr acticn. Prior o these administrative forfeiture
wroceadings, prior to any action in Dallas. 3§50, the gquestion

at this Court had jurisdiction

The cuesticn is: Has the Jdefendant destroyed the jurisdiction

Now, then, thze f£irst of these subsegquent--I might
mention that ik's clear, aand the defendant's memo concedas,

that at the time ¢his action was commenced, & number of menths

were in the District of Columbia. 2And subsequent to this
acticn, and very rccently, in the month of September, they were
taken down to Dallas, and an administrative forfeiture pro-
ing was institutad
Now, I think w2 should kee

» two things clear; the

administrative proceeding in pallas and the subsequent court

19

20
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alministrative

whole ground of the

action in Dallco

The ong recason
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these briefs don't neet too well is

hen we received a different ground, the

> memorandum and argument was that the

ez, which even then had been long termi-
hat they somencw took jurisdiction away frcem this Court

~z2nt 15 shifted more Lo the subsequent

ng this Court of jurisdiction.
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what this adainistrative proceeding is, is a summary
way for the Government to clear title Lo property that it picks
up ona place and aanother. In ccanaction with various criminal
proceedings, different items of property come into the possessién
O0f tha United States, usu -7 seized in connection with a

crime. 2and this sumcary procedure is One where they can clear

ishes &0 contest it.
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Under the third paracraph of the section providing

the CGoverament is arguing to the same
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fect, that when the c¢laimant comes in, puts up a bond, an

o

states that he claims iz, then it's—-~that's all over. Then it
|

has to go to the courts. They coatend only the Dallas courts.
Wa contend that the whole matter is before this Court.

2ut, I think on the administrative proceedings, the—-
they are over with., They were long subsequent. They don't, in
any way, deprive this Court of jurisdiction.

Now, all of the cases which the Attorney General has
cited oa that point, the ones in his original memorandum—=—every
single one of them-~iavolwve this situation.

THE COURT: I would e coming iato conflict with the
U. 5, Court for the Hortchezrn Distr;ct of Texas, though, regard-
less, at this stage, would I not? In other words, the court
there has jurisdictiosn over the p:operty here involved, and I

couldn't carxy cut a decree if I were to enter it for you at




10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

a5

MR, GARRETT: Your ZonNOr———-—
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TEE COURT: Uantil that other action is

MR, GARRETT: I don't believe you can judge that
guestion at this tiae, Your Honor.

THE COURT: Weil, mustn't I, though? In other words,
it a;l goes to wnether this case is, at least, temporarily
noot, because the property has passed out ¢of the lwands of the
cdefendant. And he wasn't under any injunction, was he, not to
maintain the status quo? He could take any proceedings he
wisned, could he not, as far as i was concerned? The case was
£iled, and that is all. 3ut, he was not enjoined £from pursuing
other remedies.

MR. GARRETT: No, Your Honor. I would--we haven't
answered yet in Dallas. The time to intervene has not appeared
and we will certainly contest that jurisdiction om the ground-—--

THE COURT: 3ut, you filed a claim in the administra-
tive proceeding, is that right?

MR. GARRETT: Yes. And that terminated that, and,
therefore, it's over. I might say we cited in our brief, in a
subsequent action, i< we have to file a claim, that doesn't in
any way surrender our right to urge the priority of this Court
as the Court f£irst having jurisdicticn over the controversy.

Now then, as f£ar as the court action in Dallas goes,

we certainly plan to move to dismiss that action, Your Honorx,
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on the ground of the prior jurisdiction of this Court. And
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2is0 upon tie ground {at there has not been a seizure in
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Dallas.
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federal courts. In <hzt situation the law dees not usually
permit Doth o run coacurroatly. 2nd the court that first has
Jurisdiction of the controversy is the one that prccecds.

Now, these cases kold that upon proper application,
which we haven't made to this Court, we could regquest an iajunck

ticn against the cther side proscouting that action. %We think,

[Un}

tee cn & motion to dismiss thiat action beaczuse

(6]
bl
(9]

tion to Judg
of the prior jurisdiction iz this Court.

Now, I think-=-well, first, let's state that there is
N0 guestion but what these are the same controversies. Here

plaintiff is saying, "I own thi

()
w0

un, and the Attorney General
has it and won't surraander it "

In the Dallzc actiocon, the contention of the United
States ‘is that the Usited Stotes cwns it. As was argued here,
1f the United States has title ko Fhis weapon its title chtalned
wihen Mr, Oswald oxdarad he weapon.

Now, I doa't want O get into the merits of this

n, I don't belicve it's before us yet. But, of course,

actic
there is no regulation against using a false name and ordering
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THE CCURT: Ch, theyv may have acguired the right to

27

seize it by virtue of the assassinaticn. They, perhaps, prefer

to proceed this othor way, Dut=——-

-

YT ATTTIMITM <
MR, GRRRZETT:

4

cur HONOL=——=—-—

THE COURT: Could they nct? In other words, doesa't

-

the Governmeant have a

contraband or materizl used in cenneciion with the perpetration

oL a crime?

proad power, Or any government, to seize

MR, GARRZITT: Not any general power, no. -I mean———-

THE COURT: Federal?

MR. CGARRETT: There are specific statutes——e—-—

1)

IZ COURT: Federal czime.

MR. GARRETT: Well, the assassination, quite clearly,

was not a federal crime, Your Zoancr. The Congress, I believe,

has passed a bill tec change that, but, at tnis time, it was

nct.

But, the Zorfeiture claim is that title clearing

procedure basad upon the theory-—----

MR. GARRETT: =-=that title passed to the Government

at the time of violation in this case at the time Oswald orceregd

the gun. I beliesve we are pretty well agreed on that.

THZ COURT: It's going to stand or £all om that,

is
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MR. GARRZETT: Yes, Your Honoz:j ow then, that is
their clalix of cwnership. The only one we know about at this
cime. That is clezarly a deifense in this.zction. Ia other
words, these are the same--this is the same controversy. This
i3 certainly the prior action.

Now, we neve cited a large numbker of cases here that

The prior acticn shall procced. These cases include ones where
in a subsecuent acticn & res, or a thiang, is seized.

To quote from Learned Hand, at the top of page 8 of
our nmemcrandum, 15 from a case which is squarely on that point;
that is, the state court piroceaeding had been started in wahich
a receiver had ncit actually taken the rents, dDut he had the
right €0 event v obtain them. In a subsequent federal pro-

ceeding certain rents and properties had actually been physical
seized, and the guestion was whiéh actlon should proceed.

And as Learned Hand said, "“2ricrity between courts
in point of jurisdicticn depends, not upon the day when ti
property comes into their possession but upon that of the
comnancement of the first suit in which possession can be

taken."
In additicn to

catu

(fl

vide--these are quoted G
Secticn 1346, "“Uaited S
THE: COCURT: I

tes granting jurisdi

- Ps
che

facte

ction over our basic

that that is a defense, the

sction here pro-

R pacge 5 of our memoraandum, 28 U.S.C.
2:@s a3 defendang-e=--
wno u if we den't have any
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jurisdiction over the subject matter here, hcw in the world can
we-—-jurisdiction is power to deal with the res, is it not? In
this instance because you are really--you are demanding specifi
verformance in this instance, aren't you?

MR. GARRETT: Yes, Your Honor.

THE COURT: Th;s is in the nature of an ecuitable
suit for restitution of the thing, isn't it?

MR, GARRETT: I am not sure.

THEE COURT: ~nd I would be powerless if it's in the
custody of the law somewiere else. What can I do anout it?

I can order Katzenbach 3all day lorg to retﬁrn it. If he hasn't
!
got it=-—--

MR. GARRETT: 2lctually ne does have it, in fact,

Your Roncor. He cdoes have it. It was not seized. It was left
with the Department of Justice. It was just paper selizure, we
consider.

THE COURT: He says now, today, that }t‘s in the
custody of the law in Texas.

MR. GARRETYT: Iz's in the custody of the Department
of Justice, as it has e2lways been, Your HZonor.

THE COURT: That isn't what he tells us. He says,
“It's in the custody of the judge in Dallas", isn't that right?

MR. GARRETT: Tiell, Your Honor, we have=-selzure to
get in rem jurisdicticn in 2 libel is one where the court's

officer, the marshal, in order to make a valid selzure, needs

o)
b
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And we c¢cite the Yokoianma

this jurisdictica

‘marsnal's office. It must pe so to constitute a valid seizure.
The return that has been furnished here, the marshal's
return, says that ne left the above property stored in the

vault where seized. That

Special Agent in Charge Federal

But, even aside Zfrom that point, Your Honor, I think
more important, becausa I have no question of what they might

in the future perfect that zeizurg——--

TES COURT: Is it now in the custody of the law?

MR, GARRET?T: Yes. If their seizure is valid, it is.
3ut, I think Your Hcaor should assume that Judge Estes will
follow the zuthoriti=zs on this subject.

THE COURT: ©Oh, I am confident that he will.

MR. GARRETT:

-~

TEE COURT: 1T

the law without cuestion.

MR, GARRITT: 2»ad under the authorities, ne should
properly defer to the prior jurisdictioa of this court and

surrencéer that

I might mention
just as well have brcught

Dallas.

the fullest possession of which he 1s capable.

Which will recuire him==w-

- v -
think hne

cossessica.

30
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in our brief, stating that you

capable of being taken into the

the vault of Cordoa Shanklin,

Bureau ¢f Investigation.

will.

I think he will follow

that the Department ©0f Justice could

that gun to Denver as they did to
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THE COURT: I am not offended, really.

MR. GARRZTT: 2ctually, I have some difficulty in
Xnowing why they want two actioans pending.

But, one thing that is particularly important here,
I think, is that the general principle, and this applies even
where the subsequent act;on—-the general principle is that the
court that f£irst has jurisdicticn of the controversy will pro-
ceed to its determination as between two federal courts. And
there are inaumerable cases we have cited on that on page 8 and
the following pages of the brief.

A case particularly in point that I didn't emphasize,

-

because I didn't realize the shift in grounds, are the Eastport
Steamship Company cases at the bottom of page 1l0.

THE COURT: Of your brief?

MR. GARRETT: Ves, Your Honor. In those cases the--
well, they basically involve the same situation. They are the

same case. But, the plaintifEf, the steamship company, was

t

th

suing the United States for its failure to pay a judgment that
they had obtained against it. The United States said, "We've
got a libel action going in another jurisdictioan where it might
be determined that we don't owe quite this much. Taat we've
got scme other claims.”

The United States therefore moved for dismissal and
be finished. The court in which

2 stay until the libel could

however, said that that is a

0]
()
-

these decisions were render
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defensive matter in this court and we can try that out for the
curpose of this action. This court has the jurisdiction and it
should proceced regardless of the libel.

I believe these cases that are cited would show==—=-

THE COURT: Wouldn't this be different, though, where
it's just a momey judgment that is in issue, from a case in
which a specific item of property is in issue which is now
within the jurisdicticn ©f one ©of the courts? In other words,
would ycu not--in the latter type situation, the res is an
essential to the jurisdiction of the court. VYou can't deal
with it. |

MR. GARRITT: The res is not essential nere to the
jurisdiction ©f this court in any way, Your Henor.

THE CCOURT: Supposing he doesn't have it, the defend-
ant Xatzenkach? He dcesn't have the res. It's a futile order
£0 tell him to deliver what he deesn't have.

MR, GARRETT: 2s I say, I think the best answer to
that, Your Honor, is that the--we expect, of course, to ask
Judge Estes to dismiss that action on account 0f the priority
£ jurisdictién here. Uander the general rule of priority of
jurisdiction we would assume that he would. I think we have
to decide the law on that here because it's come up first here.

Then with nis éismissal, that leaves this court's
jurisdiction—=w=-

THE COURT: ieil, 1t doesn't make any difference then
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whether property is—--waether it's specific property or not, is
the answer to ay question?

MR.‘GARRETT: You &0 have the controversy hera. The
qucte from Learned Hand covers that. This is a commencement of
suit in which possessicn can be taken. That is at the conclu-
sion of this action, in the event this plaintiff were success-
Zul, the order would be for the delivery of the property. That
was exactly the situation iavolved in that Second Circult case
whaich held that even———-

THE COURT: Which one was this now?

MR, GARRETT: At the top of page 78, Your Honor,

Zmil versus Eanley. It involved a federal versus state matter,
but, actually, it's even stronger than we need here. The
federal courts are more prone to let two actions proceed where
cne is state and one federal, than they are to have two federal
actions proceeding.

TIE COURT: Rignt.

MR. CGARRIETT: Thosa cases we've got there show that
if-=the thing has wmoved rather rapidly oa this. We had no
notice that this was going to come up in Dallas until it
started happening. 3ut, we could, at this point, move for an
injunction against further »nroceedings there. As I say, we
think it's better to submit that to Judge Estes.

THE COURT: I do, too. 1'd be very reluctant to

enjoin Judge Estes.

o
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MR. GARRETT: I might say, first, 1'd like to dis

Those are al
seized, admi
l1ished, the
ovner--ine di
Government's

hond, and di

subsequently

ordering the

was veid., I

early, and have those out of the wviay, the cases that

the originali memorandum of the Attorney General.

1l cases wihich this happened. The property was

nistrative procecding was started, notice was pub-

owaer oI the property had notice of it--the original

dn't do cayinhing. Well, then, that perfected the
title. He aidn't file a clainm, didn't £ile a
dn't do anything to stop the proceeding. 2And then,
, he goeas into court and says, "I want a decree
Government Lo deliver it to mé. That proceeding

[ ] "
t's not due process.

e courts thaera say, "Well, you had your chance over

"

there. You had to follicw that procedure. That is all those

cases say. Actually, in those cases, the Government's forfeitus

ase to Dall

0

i< you preva

lacks jurisdic

close at han
facts, and i
courts which

-

agevniocred.

irst, znd they were not applicakble, anyway.

have filec th:e bond, we have terminated that-—-—-
2 COURT: Wwouldn't it e practical to remove this
as and let Judge Estes handle the whole works, and
il om youxr contantion down there, that the court
tion, nevertheless, he's got 2ll of the witnesses
d and he is in a good position to determine the

t will avoid this conflict between two federal

the Supreme Court time and again has condemned and

]
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MR, GARRET?: That's right, Your Honor. And the rule
that is laid down is the one of priority. The court with juris+
&iction fiﬁst attaches. It should be resolved. I might mention,

that we don't even consider it is discretiomary. 1If it were,

we might see which is the most convenient forum.

I don't know of any witnesses particularly involved
in this matter. The forfeiture presents largely a legal Jgues-

tion.

MR, GARRETT: I don't think dyboay is going to con-
cest the thoroughly developed facts. The Warren Commission
traced this weapon step Dv step, order by order.  It's plainly
2 legal cuestion as ©o whet the forfeiture lies under the
facts. So that I don't believe there are witnesses there.

The cther thing is that in the Dallas action they
claim this is forfeited. If the court holds that it has not
been forfeited, they haven't surrendered whatever claims they
might be able to think o0£. Whereas here we claim ownersaip,
“"give us the gun".

-~

They say if forfeited by operation of these regula-

\F

“ions, and so forth, that is a defense here. But if they have
any other defenses, if they would answer and put them up, we
can dispose o0f them all. 5o this action is dispositive which=-

ever way it goes.

The Dullas acticn would be dispositive only i the
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Governmeat wins.

THE COURT: I mean, if this action were transierred,
why, you wculd have a right to assert ycur claim there.

MR., GRRRETT: Well, of course, I think we can say,

"well, why snould we? Meake them serve theirs here, because we

H

31

orum we had, other than Wasnington, D. C., under the venue
statutes.

THE COURT: Righat.

MR. GARRITT: ©Now, then, ancthner factor oa venue is
that the bill :to0 concdemn this weapon that the Attorney General
has introduced into Ccngress has now passed the House., It's
been reported out of the Senate at Committee, so it stands
before the Zloor of the Senate. And I am afraid, unfortunately
that it's probably going to pass. It looks that way.

The venue it pexmits is either the Cocurt of Claims
or the district where the plaintiff resides. There, again,
if£ that were to be brought into this actica, there again, that
would be here. And we nave no--we haven't any option to bring
it in Dallas.

So that consicdered a2s a discretionary matter between
courts, that is one thing. I also feel--one thing I want to

n't, in any wey, implicated
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that he wants to hang ou to it. 2As a matter of fact, the

3 with him, the leave that was obtained
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iled first." Ve selected & forum. At the time it was the only
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from him, did not, in any way, reveal that there was this
action pending.

T2 COURT: Do you have any objection to this docu-
ment being brought to the attention of the Court that they
tendered this morning?

MR. CGARRETY: Thae certified ccpy of the process that

i+ is satisfactery. No use deciding

fu
g

Was-=-no, Your Honor. T
this on scmething that i3 not the true facts. I am satisfied
that is the §:ocess that was served. It says on its face, of
course, that they didaa't keep it. They didn't take the gecods,
they left them there. 2nd for all we know} why, this action
may be in Alaska the next time with another motion to dismiss,

THE COURT: VYcu are not contemplating that move, are
you?

MR, GARRET™: Ch, I am just worried about the next
place they will take it. I mean, the Attorney Ceneral gives it
--in their original memorandum, they say they didn't have it,
that the Treasury hadé i:t. Actually, they now say they were
wzong that the Uaited Stz2tes lfarshal had it at the time.

I have been txrving to brief, and I don't know quite
what we are arguing against. 3But, I £hink there is just cne--
that the courts could inveant a number of very £fancy rules for
pricrity of jurisdic:iicns, but, actually, on these cases it's

settled down pretty well to a remarkably workable, simple rule,
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THE COURT: Cverybody being equal.
MR. GARRETT: Yes. And I think if anything it's

Under two venue statutes, and juris-
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dietion, the thing is here. I mean, contemplated one under a
nroposaed statute.
THEZ COURT: Dcn't you think I can ever lose juris-
diction if I lose tha subject matter; assuming that I had it?
MR. GARRETT: I think it's pcssible in certain cases,
where a ship sails abroad without a valid seizure. But, here
we are on in personam jurisdiction over the Uaited states.
The only case I can thinkx of where the couft loses jurisdiction

5 strictly in rem, and only in rem. Your jurisdiction is

$ere

®

. If it's c

0

omplet

8]
[
=

in rem jurisdicticn, and if the res
weren't validly and effectively seized, and it goes aground,

or ocutgide the jurisdicticn, then the court can lose it by the
subsequent actions of scmaone taking it away. But, if there is
no jurisdiction, I can sce no reasoa for it to be lost. That
should certainly contizua.

Here, of courses, the Attorney General has admitted

in his letter to the Speaker of the House that he has intro-

duced into this proceeding that he needs legislation in oxder
“c have a valid basis for the permanent retention of this
property.

Of course, he oretity well concedes=-I cdon't see any-

thing but a quibbler ia caying he doesn't own it. Now, haviag
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put that in here that he doesn't own it, having declined to
answer at this time our ccmplaint that we own it, I thirnk it
ought to be assumed for this motion that we arzs the cwner. Ve
are, as owaers of this property, come into this Court seeking
to recover it.

Can the defendant seck jurisdiction around by taking

our property without our permission, without leave of this

wherever he wishes? We have cited the case here--—actually,
very few people that take other people's property rush into
court, so it's hard to find the cases. But; the case citead
here says that the--that uader those circumstances the law won'f
recognize this in rem jurisdiction.

Mr. XKing lives here. 3y taking his property to other
places, they shouldn't be allowed to get jurisdicticon over his
nroperty and force aim to chase them around. The court there
stated that--well, actually, what happened there is a creditor
of a debtor that took the debtor's progerty, he got hold of
the debtor's property @nd he took it into the State of Kansas
in crder to get it seized there to try to get a judgnent
against the property in guasi in rem in Kansas, and the
Mizsouri ccourt said, "Well, the Xansas court can't have juris-
diction. It would be a Zraud in law to let people seize prop-—

rov, take it across state iines, and have the other state

-

0}

claim jurisdictioam in rem. Seemingly, that principle is fully

L L
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applicable here.

and I say, tco, as & matter of discretion, I think

-

that=--I wisnh that we had nhad the chance to present this to
Judge Estes £irst. I noticed that although some of these cases

he judges are fighting to grab the case, and that mostly ther

o

is a more general tendency to defer. 3But, I don't think Your

onor, in view of those cases, should feel any tendency to

-y
[
(47

feel we have adecquate authority to
saow him that he should cefer to this court.

I might answer these cases in the other memorandum.
Trilrst, this statute on ciie "property shallinot be repleviable®,

) ]

that doesn't wean y back your property froam the

¢]
[
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{J
19}
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United 3tates ultimatelv, Sorry I didn't--~this, ©of course,

again, wa received Sacurday. But, I went through that, and,

v

- -

cf cocurse, by resecarch that means we can't get the property,

b

-

and required them tc bond back as it might be in an ordinary
sort of pleviables. It means we get the property and keep it
panding the lawsuitl.

This case ©f Certh isn't applicable. All that was

-

is thie Treasure

N

ac seized Certh's property. He claimed oa a
tax claim against 2 man named Naples (phonetic spelling). So,
Naples wasn'i--Naples, apparently, wasn't contesting it so muckh,
because he was the taxpaver that owed the money. Gerth came

into that court aand said, "Hey, that's my property. Give it

back to me." And the Government said, "ve didn't consent to bd
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211l have to be sued in this proceeding.”

The Wabasn Raiiroad case is considerably Off the

(3}

~cint. That arose out of railroad reorganization. There
‘ederal court--it was a fedexal versus state, for one thing.

coth actions hadéd been allcowed to proceed. The federal court

the property. The state court then, still proceeding, came

and ©

H

2lon

(4]
n

£

i«he purchaser. But, that was not about which should proceed.

state court from interfering with the purchaser's title.

federal conflict.
thie state courts, Mr. Carrett.
MR. GARRETT: Much less reluctant, right.
THE CCURT: We do not like to enjoin one another.
We will take a few minutes' recess. You will have
opportunity o conclude then.

MR, GARRETT: Fine. Thank you, Your Honor.

uad in this matter in this forum." And the court held, "that
bince we've got jurisdiction on the other matter, why, we will

Fully determine the title of the property, and the United States

ad had a judicial szie of some type and a purchaser had bought
derad its szle, and the ccurt said that the federal
‘court's jurisdiction to orcder the sale continued to protect the
ourchaser sinca in crder o nhave a good sale it nad to protect
It was prior actual determinaticn and that they should stop the

The Covell versus Heyman case is, again, a state and

THE CCURT: We are a little less reluctant to enjoin

an
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(Whereupon the procesdings were recessed at 10:50
stclock a.m. and reconvenad at 11:05 o'clock 2.m.)

MR. GARRETT: Your Zonor, I might just finish briefly.
The Government has gucocited a veaue statute as to where it can
bring a forfeiture procoeding, in its original memorandum at
sage 2.

THE COURT: clace of seizure?

MR, GARRETT: 1o, 26 U.S.C. 2373, a proceeding Zfor
tha nature and venue of the proceedings Lo enforce forfelture.

labeled a

sactions on forfeitur

Sistrict courts.

-

-

cs conuse

venue statute, and the jurisdictional

r jurisdiction generally on all

In other words, there is no want of pcwer in this
court. And even beside the fact that there is special permis-—
sion to bring in any counterclaims, offer defenses, or anything

the United States has=——-—-

THEE COUR well, the statute does say that it shall
e brought in the disirict where such seizure is made, doesn't
e

MR. GARRETT: Ves. DBut, I think it's labeled a venue
cection wherein, oif course, parties can waive venue. It's not
h want of pcwer in the court, I don't believe.

The jurisdicticnal statute on page 10 of our brief
e guote, ke district courts shall have original jﬁrisdiction,
2izclusive of the co of the states, of any actien cor
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procegeding for the recovery or enforcement of zny fine, penalty

or forfeiture, pecuniary or otherwise, incurred under any act

O
ti
0
O
o]
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That is cven aside from subsection C of Section--o=f
23 U.S.C. Section 1346, saviang that whan jurisdiction is in cux

-

tion the United Statez has jurisdiction over aaything back

over. and I think you can’'t just focus o2 that one veaue

Cne thing I might address myself brieily to is, ¥Your
Honor mentioned the possibility of transfer, which, ©f course,
the court couldé in a proper case do on Llts own motiocn. There

has no motion been nmade for traasfer. 2and, of course, the

mocion to dismiss le

Lz
o]
7]

in this position, that there is
some limitation on our claim against the Covernmment. I am sorry
I don’t kaow exactly what. 3ug, if we are dismissed here, and
nct on the merits but for want of jurisdiction, the$ we have
got no action pending and are subject to the risk that in Dallag
the court says this is puarely a forfeiture action., We find
it's not forfeited, Dbut the Government may have somz other
claims, then we have to go file again and maybe limitations
nave zun.
A3 far as the transfer goes, I haven't had an oppos-~
ity to refresh wyself oan this. 3ut, I know that the Supreme

Court has generally reccgnized that the plaintiff has quite a

ncavy voice in choosing & forum. That venue gives him--is not
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conclusive in any way, out somathing should be givean to his
sglectiocn. And I might state one feeling, one reason we cdoa't
feel it would Le Lo ouxr coaveuiencc to da in Dallas, 2As I say,
there is & very gcod cnhance that this controversy will end up
as a trial o determine the value oOf property taken by the
United States. In ballas we feel that the conmmunity has con-
siderable guilt feelings in comnecticn with the assassination,

and that a jury might remove its guilt feelings with Mr. Xing's

oroperty. And we would get a fairer trial away f£rom the scene

Q
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And eon the law, why, I believe a forum nonconvenience

transse

4

regquires it to be transferred-—-just quoting the

anguage of Section 404a, "to another district or division

s
(]

where it might have been Drought.”

Now, 38s I reczll the cases under that, I believe

\

it's keen held that the forum to which it is transferred has
to e a forum of otk jurisdiction and venue, and that since we

might not have brought--that is, Mr. King had no right, as a

resident of Denver, to sue the United States in Dallas on his
present action. Nor, under the Attorney General's proposed

bill ca a claim for damadges from a condemnation action would
Mr. King have any right to bring it in Dallas. So, I feel
there might be a want of power in the Court to make that trans-

. Wa submit that the Cour: should simply determine that as

the court of first jurisdiction this should not Be dismissed.

"
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{here to recogmize the priority of jurisdiction here. 2And,
hopafully, there will bc no conflict. I there should ke a
conflict, I am sure the point cculd be raised zgain in this
Court or there.

Thank you.

TEE COURT: Thank you, Mr. Garrett.

MR, DROGULA: If it please Your Honor. By way oIl
response to Mr. Garrott's remarks, I would like to say first
2ll-m———

TEE COURT: Defore we go any furﬁhe:, therzs is oane

Zact I want to get clear. 2And that is, where this weapon--

45

th

o

these weapons are now, and wiat is their legal status. Thaere

seemns to ke a dispute of fact between you on that.

MR. DROGULA: wWell, I &0 nct believe there is a dis-

pute of Zact. I believe there is a dispute as to the legal

THE CQURT: iay I have this cdocument that you tend-
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{Document han
THEE COURT: So, the pMarshal seized the weapons.
MR, DROGULZ: That is true, Your Honor. 2And I doa'

£hink that there is anything particularly unusual about the

Hh
(r
-

act that they were left in the custody of the Federal 3urcau

¢ Investigation. Tac

t

act reowains that they have been seized
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and are nheld subject Lo ths orders of the court.
Neither the F2I agent who has possessicon, ner the

Attorney General, ¢an, of course, do aanything with those wea-

oDons without icave of Judge Estes.

3l
I

28 COURT: Actually, the writ of Judge Estes hasn't
Deen fulfilled.

MR, DROGULA: Yes, sir. It says, "to attach the saicd
goods, wares, and mercnzndise and detain the sare in your
custody.”

Now, I think the goint that the plaintiff is making,

thev are Lrxving to drow a Jistinction between custoedy and

no3sessicon. Now, quite clften, ©f course, United States Marshalg
take custody of items they could anever take possession‘of, such
2 parcels of real estate or large buildings, Or———-

TEE COURT: XNO such practical problem here.

MR. DROGULA: Well, therae is to a certain degree,

Your Honor.

Selivered under guard ©o Dallas, Texaes, for the commencement
oZ these forfeiture procsadings. They are kept very securaly

in a vault. I don't iknow whether the United States Marshal
»as similar Zfacilities, but I can easily uanderstand why it
night have been felt iz would be more secure to leave them where

»

they were than hancdle thew again and keep them in tis office
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untll further order of Judge Estes. But, the practical thing
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clear that they are in legal custody.
In any event, if there 1ls some defect in the return,
7 would suggest that that would be a matter which they could

stes. aAnd 1If the parshal from that
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gistrict hias not compnlied with the directica of the Judge, I

con't think there is zay cquestion that legal custody is with

From the date they are required by the court they
will be taken into possessica of the Marshal and brought physi-
cally before the court for disposition.

TEE COURT: VYou don't think the Departmeunt of Justice
i3 an arm oX the cour:, do you?

MR. DROGUL:H

.4

TEE COURT: don't elither.

i

MR, DROGULA: Only to the extent that the United
States Marshal's office, I understand, is, organizaticnally,
within the Department of Justice. But beyond that certainly
not.

But, the Marshal very often tacks up his seizure
notice on a barn door, something like that, and that is still
as rmuch within the cusgody of the court as if it were in the

courtrocm.

TEZ COURT: Well, what you are saying, at least it

‘complicates 1ife as far as my jurisdiction i3 concerned, and it
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THEE COURT

lied with Or not—=——-
MR, DRCCULAS

THE CCURT:

States as a defendant.
But, c¢£

a defendant.

THE COUR?:
tatute, hasa't he?

MR. DRCGULA:
statute.

aTre AT
TR COURT:

wWhether Judga

course,

He is suing the Axt

7 o
"/‘ . ¥
is not for me to decide?
MR. DROGULA: =xactly, ¥ouxr Honoxr, with all due

order has been con~

T A L
L5Ces

wiiat you are saying?

MR. DROGULA ves, sir. It's a writ served by the
Nortliern District of Taxas.

THE COURT And that there is né power in this court
o collaterally considsr it?

MR. DROGULA: That is true. I might also say, in
dovetailing this into the argumant which the plaintiff has
made, that I feel thot there must be scme confusion as to the
basis 0f jurisdiction hao 2lleges in this court., He speaks of
28 U.5.C. Sszecticn 1343, which is the suit against the United

he is not suing the United States as

rney General as an individual

Well, he's brought it under the venue
wWell, he's brought it under the venue

That permits him to briag it in the
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Gistrict rather than the District of Co‘" hia?

MR, DROGULM: I have no guarrel with the venue.

am speaxing of jurdsdicticon. Waat he is suing, as I understar

it from nis complaint, is the aAttorney General,

MR. DROGULA: Who is acting outside of his statutory

authority. He is not suing him as an agent of the Government
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a official cuty, because iLf he were doing so this

49

c

would plainly be a=-but it's simply the equity jurisdiction of

this court over an individual whom the court, by reason of the

venue statute———-—
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¥MR. DRCCULA: Ve

caznce of that for the purposas of our argument, Your Honox,

£

this acticon is nothing more than
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i3 that it is
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Your Hoaor has characterized i
injunctive relieif, dirzcitizng the defendant to deliver these

-

firearms into the poss=ssion of the plaintifs.

Now, the whecle argument, as I understand it, of the

pl“_ntlf - ——
THE COURT: Well, specific restitution.

MR. DROGULA: Yes, ¥Youxr Honor.

THEE COURT: It's an action that I think has a lot of
early recognition. In other words, where an item oZf personal

property nas some unigue guality akout it, whareby there is no

™y

a2 suit in equity asking Zor

preceeding on that, the signifi-




10

11

12

13

14

15

16

17

18

18

20

21

24

25

MR. DRCGULA: Dxactiy.
- - - g - — - - b} - - - -
TER COURD: ~~1 suppose it nhas to ke an extraordinaxy

Ppiece of property. I

ticn over the property cad ihe persons can decree,

2 roplevin action ai iaw, specific delivery of that particular
piecce of property, isa't that rigat?

MR, DROCULRM: ILxactly.

THEE COURT: and this is really the theory on waich
thiey are going, altlhcugn their complaint doesn't set it all up.

MR. DROGULA: Tnat is true. In that contesation, then

o
[

feel

2 e feTa 3 -
\.Da‘x. t-Ael -

jurisdictican theory. Th

cuit is f£irst in point ci time that that precludes the juris-
dictiocn f£rom attaching, or at least ccatinues the jurisdiction
cf this court notwithstanding Judge Estes' proceeding in
Dallas,

They have cited @ number of authcrities———-—

THE COURT: They cite sone cases that seem to ¢uestion
YCUZ—m——

MR. DROGUL,: The problem with all those cases, and
this is basic distinction between the situation presented
there and the situation presented here, 1s cthat nowhere in

da T
CaLexe a

TiRose cases was

}
law, damages wouldn't

like

- —— L
argunientc

is based on this priority of

2y sesm to think that because this

tatute wnich gave cne court
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ariority in jurisdicticon over all other courts.

Now, I have not hed an opportunity, since I just
received this brief this wmorming, to study these ccses. But,

I think it can be szid that they are probably cases where a
suit could be brought enywhere aznd one plaintiff manage to get
to the courthouse first, and the court said, "well, since you
are first here you cre first served.”

But, nere wa have a very different situation, beczuse
here we have an act of Congress which requires that this for-
feiture proceeding be broucht in Dallas.

In other wocrds, the allegation which the plaintiff
makes theot we could plead this forfeiture matter as a defensive
matter in this court, is completely in error. We could rot
answer and make as & defense that forfeiture proceeding, be-

cause the venue statute reguires that forfeiture proceedings

i be brought in the district in which the firearms were seized.

Now, that is very clear.

THE CCURT: I think it's true that some of these
federal venue statutes are really jurisdiction in their char-
acter.,

MR, DROGULA: Well, certainly this one is, Your
Joanor.

THE COURT: I have encountered that before.

MR, DROGULA: Beczuse we have in our memorandum clited

the case of Rush ageinst the United States, on page 4. That is
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srought then in another district, the district in which the

iweapons were seized, and the plaintiff there alleged that the

' jurisdiction to consider any claim which the plaintiff may care
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) . J
2 Court of Appeals case arising out of Oklahoma in 1953, 256
Federzal 2nd 862. 2nd in that czse the Internal Revenue Service

commenced an administrative forfeiture proceedings zgainst some

property and concluded it without contest. 2an attack was

forfeiture was void beceuse the forfeiture proceedings had not
Daen brought in the district in which the items were seized,
2nd the court there agreed saving, "Clearly that is correct.

that the forfeiture be commenced

[0}

This venue statute require

in that district." So, hink, it's clear that this is juris-

[
(r

dicticonal here.

2nd we havz also cited the Gerth case in our suvple-
mental memorandum 0 this same effect. I doa't think that
there is esny doubt, at ali, but that Judge Estes, 1£ as counsel
were doing, going to speculate as to his decision in that
matter, would recognize that unlike our priority of jurisdic-
tion cases here you have a specific act ©of Congress ¢giving
Judge Estes jurisdiction above all other courts. So that the
analogy wnich counsel attempted to draw breaks dewn to the con-
trary. This court could not give complete relief, because Your
Honor could not determine whether these weapons are forfeitable;

Judge Estes must o that pursuant to 26 U.S.C. Section 7323 (a).

€

On the other hand, Judge Estes has abundant and ample
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to make in this proceeding. The authority which we cite on
page 2 of our supplemental memorandum, tiie Adelbert College
case, the last sentence, after the court has already salid that
when a court of competent jurisdiction has by appropriate pro=-
ceedings taken property into its possession through its Ofii-
¢ers, the property is thercby withdrawn f£rom the jurisdiction
of all other courts. The last sentence says, "For the purpose
of avoiding injustice which otherwisz might result, a court
during the continuance of its possession has, as incident
thereto and as ancillary to the suit in which the possession
was acquired, juriscdiction to hear end detérmine all cuestions
respecting the title, the possession Or the control of the
property.”

So, Judge Estes has ampla jurisdiction, both under
the Adelbert College case and under 28 U.S.C. Section 2465.

THE CCURT: You have no objection to this court re-
taining this case until they have had an opportunity to present
their viewpoint to Judge IEstes?

MR. DROGULA: If you are asking that as a=-—-

THE COURT: So long as the procesedings here are sus-
vended.

MR. DROGULA: ‘iell, we have asked for that relief
alteranatively, Your Honor.

THE COURT: It won't do any harm. I mean, if he says

that he is apprehensive abouit all the problems that arise in a
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lawsuit following dismissal, limitations and this kind of

Thing==—-

MR. DRCGULA: VYes, sir. Well, I wmight wmention this
just to clarify—-—-—--

THE COURT: MNo sense in subjecting him to all those
hazards, at least.

MR. DROGULA: Vell, I might say his daanger, or his
fear of limitations, is couwpletely mistaken here, because he
was basing that upon nis theory that his action is against the
Governmant. e repeatadly said that his action is against the
Government, and, therefore, there are limitation problems.

However, as I p

8}

KY
-

O

tad out, and Your Honor has adreed,
this is not a suit agaiust the Coverament, so that he has no

linmitation problems. iHe would, in no way, be prejudiced by a

dismissal of this suit. That is the thirust of all the cases we

",

nave cited.
THE COURT: WwWell, there is no point of creating any
hazard on it, is there? Ixcept you might feel better—-—--
MR. DROGULA: Yes, Your Honor.
TAR COURT: -—--winhing the case. But, I den't kncow

wiiether that has any great social value, or not.

Well, our wain concern, of

e
3]
L)

o)
wi
o
()
d
et
'
[¢]
[ 43]
n
'.J
[}
1

course, is that this psroceeding not go forward and in any way

laffect Judge Estes' jurisdiction, since he has taken the res

into his custody. ~nd we didn't want anytaing to happen in
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this proceeding which wmight embarrass Judge Estes, or might
affect his ability o grant ccmplete relief which the statute
contemplates. That is cur primary concern here todav.

SO that while we think it is clear that the acticn

should be dismissed, since the statute provides an exclusive

THE COURT: You don't want me to prejudge the juris-
diction of Judge Estes, tacugh?

MR, DROGULA: Not at all, Your Honor.

THE COURT: That is what I would do if I dismiss it.

MR. DROGULA: ¥ell, ves.

THE COURT: I would say that he has got exclusive
jurisdiction.

MR. DROGULA: Tes, WwWell, I will differ———-

-

L .
T

i
Q
O

4
7
+]

rznd he might be embarrassed to reverse

MR, DROGULA: No, ¥Your Honor. I dom't think that
could happen, at all. I thiak the statute is abundantly clear
thét Judge Estes has exclusive jurisdiction.

TH2 COURT: True. 3But, shouldn't they have a clear,
unrestricted right to present it to.him without my butting in
and prejudging it? Do you want a precedent, tOOw=—-—

¥R. DROGULZ: NO, sir. :

’l
.

MR. DROGULA: o, sir. No dismissal on this case




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1of any ruling whicnh Judge Estes made.

would place him in & position of repudiating my decision. And,

t sideration, Your Honor.

¢ ‘J' ' /) I
would operate-——-—

TEE COURT: I don't say it would be a valuable cne,

buat, at least, it would be a precedent. It's better than

MR. DROGULA: I doa't sae how this court, under tae

authorities we have citaed, would nave jurisdiction, regardless

THE COURT: No. I am merely saying that if you per-
zuaded me, that if I should now dismiss the case on the ground

zhat the District Court for the Nor:thiern District of Texas has

6]

xclusive jurisdiction, why, then the Department of Justice

could say, “Well, the Colorade court believed this", and it

so, they wouldn't get a clear opportunity to cquestion his juris-
diction.

MR, DROGULA: I see Your Honor's point, aithough I
henestly don’t feel that Judge Zstes, although Your Honozr would
nave ruled, I don't think that that would make any----

THE COURT: You don't think he would be influenced?

MR. DRCGULA: Well, I thinX he would give it all due
consideratiocn.

THE COURT: You are very <iidid, I must say.

MR, DRCGULA: I think he would give it 211 due con=-

THE COURT: But, you think he finally would disregard

! ' ’ - 56 !
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it anyway?

MR. DROGULA Well, the statute is just so clear,

Your Honor. He hag the res, he nas the parities. Tasgy must
intervene any claim=-~the gquastion of transfer claim up here.
7211, that would not be necessary beceuse it wouldn't add any-
thing, at all, to the jurisdicticn that Judge Estes alrezdy
13s. He can give the plaintiff any relief this cocurt can give
THR COURT: Well, you may be right. But, I think he
ought to decide it independently withocut any help from me. I

mean, that is the way it strikes ma.

T

he last word?

[

Do you wish to gat in

MR, GARRET?: I might just note, briefly, one thing.
The statement that -Judga Estes has jurisdiction of the parties,
I hope to f£ind in the Admiralty Rules some way that we can
appear specially and contest the jurisdiction there, because
they doa't, at this time, have any jurisdiction over Mr. KXing.
2nd it seems to me thiet he's got some incenvenience to him to

hundred miles from his home.

’
)

nave to litigate soms

f]

4]
'a
[In}
9}
cr

THE COURT: wWell, thev probably doa't need z2ay juris-

cdiction over his person. If it is, in truth, an actiocn in

rem, why, he prebably has to raspond.
MR. GARRETT: s regards the contention which has

veen made that the cases we cite don't involve aay ones waer

there is a subsegquent in rem action that was in aay manner




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

N i e

; )
arguandly ex :clusive. tell, thcse last t@o cases, the Zastport
Steamship Cocmpany cases, are exactly on point there. That is
the plaintiff was sulilng the United States for menesy. Tha
United States ccntendad that that should be dismissed or stayed

pending a libel action that nad special venuz reguirements.

And they contended that the judge believed that the libel

couldn't be broughi in nis court. However, ne neld that he

shculd not digsmiss or ctay, because, although he didn't hnave

that whcle case, he cculd dacide for the purpose 0f hiis action

whether or not that otlhier case was validly--the merits of ick.

e cculd decide the fzc¢ts zndé the law on it for the purpose of

cermining his own zction. And, accordingly, the court th

ere

»a2fused both the dismisczal and the stay. But on that narzow

coint those two cases are directiy in

3

]

it wmorxe fully if I had been aware that the shift was going

int. I weould cevelop

to

re made to the relying on the court acticn there as opposed to

N

the administrative proceeding.

In conaec:tion with the question of whether there

actually is jurisdicticn down there, whether there has been an

adecuate seizure, there has been aan allusion to barns, and

+hat barns don't readilv move. Mnd if this court concsiderede-

considering this as an eguitable action for restitutiocn, it

emed to me this ccur: had socme voice in this property, and

thout ifs leave the prorxerty was taken down to Dalleas.

-t
'J.

J

TEE COURT: I could have reduced it, I suppose.

I
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xean, I couié have entered an order coméelling them to deliver
it to this court, and then I would have firmad up my juris-
dicticn. 2But, this was noit done. 2nd they wére free to do
anything they wished with it.

MR. GARRETT: The property was in controversy here.

I wonder if against = private individual I brought a case to

recover my automcbilce in this court and the defendant drove it

awav to some distant point, if the court would have any feeling
it should defer to the jurisdicticn of that distant point?

THE CCURT: If I didn't have the car, and if it were
a replevin action, I would have to.

MR. GARREDT: Here I don't believe there is any
question-—-f

THE COURT: In otaer words, that is why in the
repievin suit the court orders the Marshal to take possession
of the property so as to firm up its jurisdiction of both tkhe

MR, GARREDTT: Hexre Ycur Honor nas complete jurisdic—
tion over the person, that I say that there is no reason that

<he order can't ©

0}

entered. Of course, we will have to present
the question of priority of jurisdiction to Judge Zstes. But,
regardless, his decicion--these Lastport cases would indicate
that even if that actioa continued, that Your Zonor should con-
jcinue this case. 2&And it also--that case was precisély on peoint

~

he court denied a stay.

'.l
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&
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The Government asked for there, under very similar—-

entical srgument a2s to the exclusiveness of the libel pro-

ceeding. The court szaying, "We are nct going to nandle all

T libel, but we are going to determine here whether or not

the Government's claim is valid, but only for the purposes of

this action.®

ty

nd I believe that that can certainly be done here,
Your Honor.
THE CQURT: Thank you, Mr. Garrett.

(Waereupon the Court uittere

[67]
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sench which has previcusly been transcribed)

(Whereupon the proceedings were concluded)

60
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Oswald Firearms Case

The below "points" with appropriate cases cited are
intended to refute possible arguments which Mr. King
may raise in the Oswald Firearms Case.

(1) An initial "seizure" by local police officers
is valid and such a seizure may be "adopted" by the
Revenue Service and the property proceeded against by
forfeiture.

(a) United States v. One Studebaker Seven
Passenger Sedan, 4 F.2d 534 (C.A. 9, 1925). In this case
the seizure was made by police officers of the city of
Spokane, Washington, and it w&s contended that there
could be no forfeiture unless the automobile was seized
by the Commissioner, His assistant, inspectors, or some
officer of the law, and that city police officers were
not officers of the law within the meaning of the seizure
statutes. To this, the Court stated "The fact, there-
fore, that the original seizure was made by police offi-
cers constituted no defense to the proceeding." Further,
the Court stated "So that it is wholly immaterial in
such a case who makes the seizure or whether it is ir-
regularly made or not, or whether the cause assigned
originally for the seizure by that for which the con-
demnation takes place, provided the adjudication is for
a sufficient cause.”

See also Taylor et al. v. United States, 44 U.S.
221 from which the last qucte in the above paragraph was
originally taken.

We have already researched the problem as to whether
the United States may adopt gseizures. In this regard
A ‘

——
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the primary authority appears to be United States v.
One Ford Coupe, 272 U.S. 321, 322.

See also Harman v. United States, 199 F.2d 34
(C.A. 4, 1952)" This case alsc dealt with the adoption
of the seizure originally made by state officers.

(2) The right of the United States to seize property
for itas {llegal use on a date prior to the seizure.

(a) Harmon v. United States,(supra), wherein
the Court stated: "Forfeiture is asked not on account
of what was found at the time of seizure but of what had
occurred prior thereto; and vehicles may be forfeited
for violations of law occurring prior to seizure as well
as when they are selzed flagrante delicto."™ and cases
cited therein.

1’_//'_(/;0/ -

(b)  Sanders v. United States, 201 F.2d 158

(C.A. 5, 1953). . it
L e /u;;}v&/"‘z'féﬁ ‘1:'?’&7 VRIS 13 ?:’w.y/‘c"_‘_‘uc(’“.;v _’, Co el

(3) ., It was held in the case of United States v.
673 Cases of Distilled Spirits and Wines, 74 F. Supp.
622, 631 (U.S.D.C., Minn. 1947) that "In the instant case,
the liquor was in possession of the federal government .
at the time the libel was filed. Therefore, this quote c..i/
obtained jurisdiction ... .2 Moreover, counsel for
claimants have concedeéd. jurisdiction of this Court, ..."
It would appear that since Mr. King filed a claim and
cost bond transferring the jurisdiction to the Federal
court in Dallas, he has conceded;the Dallas court!s juris-
diction of the forfeiture and cannot now tax same.

R g A

(4) 28 U,S.C. 2462 establishes a five-year limita-
tion period within which the Government must institute
forfeiture proceedings. Providing the Government does
not allow the five-year statute of limitations to rum,
the only thing a court can do is to order the seizing
officer to institute forfeiture proceedings or to
abandon the seizure., See In Re Behrens, 39 F.2d 561
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(C.A. 2, 1930); Slocum v. Mayberry, 15 U.S. 1; and
Standard Carpet Company, Inc., v. Bowers, Collector of
Internal Revemue, 284 Fed. 284 (U.S.D.C. N.Y. 1922)
There is no question in this case that the five-year
statute of limitations has run and that the Govermment
has unnecessarily delayed the £iling of the libel.

(5) It is indicated that the claimant may maintain
that the Govermment has abandom the seizure. Any such
allegation would not be well founded. As for a defini-
tion of the word abandorrent, see Grove Laboratory v.
Brewer and Company, 103 F.2d 175, wherein the Court
stated that "Abandmmment, in the strict sense, rests
upon Iintent to abandon ... ." This case admittedly
does not involve a seizure by the United States but
clearly points out the necessity for there being an
intent to abandon the thing at issue. From my under-
standing of the case, there is not one iota of evidence
indicating that the Government intended to abandon the
weapons in question.

(6) What is a selzure?

It was held in the case of Pelham v. Rose, 76 U.S.
103 that "The seizure of the property, as thus seen, is
made the foundation of the subsequent proceedings. It
is essential to give jurisdiction to the Court to decree
a forfeiture. Now, by the seizure of a thing is meant
the taking of a thing into possession, the manner of wi:ich,
and whether actual or constructive, depending upon the
nature of the thing selized. If applied to subjects
capable of manual delivery, the term means caption; the
physical taking into custody." In this case the returm
executed by the marshal, as I understand it, avers that
he has taken possession of the firearms even though he
has left them deposited for safekeeping with another
government agency.

An interesting case which is somewhat analogous to
the situation at hand is United States v. Twenty-cne
Pounds, Eight Ounces of Platinum, 147 F.2d 78 (C.A. 4,
1945). This case involved the "seizure" by agents of
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the Federal Bureau of Investigation ef a quantity of
Platinum which was intended to be exported in violation
of law. The platimum was later proceeded against in
forfeiture proceedings by the Commissioner of Customs.
The statute involved provided that forfeiture proceedings
must be instituted within ten days from the "date of
seizure"”. Ten months elapsed from the time the Federal
Bureau of Investigation seized the platinum until the
institution of forfeiture proceedings. The Court indi-
cated that the statutory seizure was not made at the
time the Federal Bureau of Investigation agents took
possession of the platimum and that "the taking of goods
into possession by the collector did not lose its
character as a statutory procedure because the goods
were taken from the control of another government agency
which, having performed its duty in the successful prose-
cution of the comspiracy, volumtarily gave up the goods.
The Court indicated that the Federal Bureau of Investi-
gation "seized" the platinum as evidence of the viola-
tion of the statute involved and it "was their duty
as prosecuting officers to selze any property connected
with the crime and preserve it for use at the trial.”
It further pertinently stated "That the taking of
possession of property by one government agent does not
necessarily invalidate a later seizure by another govern-
ment agent acting in pursuance of statute. It follows
that the prior possession of the F.B.I., in the exercise
of their lawful authority to prosecute for crime did not
invalidate oxr take the place of the subsequent seizure
of the Collector of Customs for the purpose of forfeiture."
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