II. Conclusions of Law

1. An iniﬁial seizure by local pelice officers is valid and such seizure
may be adopted by the Revenue Service and the property proceeded against by
forfeiture. (United States v, One Studebaker Seven Passenger Sedan, 4 F,2d 534

(9th Cir. 1925); Taylor, et al v, United States, 44 U.S. 197 (1845); United
States v, One Ford Coupe, 272 U.S. 321, 325 (1926); Harman v. United States,

199 F;24 34 (4th Cir. 1352)).

2. Whers the government publishes notice of seizure in accordance with
Section 7325(2), Title 26, United States Code, and claimant files claim and
bond for costs in accordance with Sectiom 7325(3), Title 25, United States
Code, and where United States Attorney for judictlal district of seizure files
libel of imnformation against the seized property, the United States District
Court for the district of seizure obtains jurisdiction over the seized property
for forfeiture proceedings in accordance with law. (26 U.S.C. 7323, 7325)

3. A United Statesg larshal in making a judicizl seizure of property, umder
a monition of the District Court, may leave the property deposited with some other
zovernmeéntal agency for safe storage, anawerable to the orders of the Court.

(Averill v, Smith, 846 U.S, 82, 94 (1872); Comptroller General Opn. A-36139,

Jan. 8, 1925 (4 Comp. Gen. 594).)

4, The United States District Court for the Nerthern District of Texas,
Dallas Division, has jurisdictiem over forfeiture proceedings against the respondent
rifle and revalver. (26 U.S.C. 7323)

5. A persom might use a namé other than that given him at birth and may
adopt such name as his owm, but more than a limited use of the name is necessary
to shew that such person has adopted the name as his owm., A peérson may not use
a fictitious name to fraudulently conceal his true identity and later maintain
that his limited use of the assumed name made such his adopted name and there~

fore not fictitious as to him., Transcontinental Insurance Company of liew York

v, Minning, 135 P. 2d 479 (6th Cir. 1943).

6. Sectiom 903(d)} of Title 15, United States Code, and Section 1i77.51 of
Title 26, Code of Pederal Regulations, in requiring licemsed dealers im firearms
to maintain complete and adequate recerds of the disposition of firearms, and
particularly requiring such records to show and include the nawe and address of
the person to whom each firearm 1s sold, require that the records show the Ir

nane of the purchaser ard the showing of a flctitious name of such purchaser



i contrary to the provisions of such law and regulations. (Hensley v. United
States, 171 F. 24 78 (9th Cir. 1948)).

7, The shewing of a fictitious nsme of the purchaser on records required
to bs kept by licenseéd dealers in firearms is a violation of provisions of
Chapter 18, Title 15, United States Code, and of rules and regulations promulgated
chc:eumh;, and the firearm which {s the subject of the entry in the records
is invelved in a violation of the provisious of such chapter and regulatioms
promulgated theraundar and is therefore subject te forfsiture. (15 U.S.C.

903(d), 905(a), 905(b). Thacher's Distilled Spirits, 103 U.S. 679 (1880)).
8. lae Harvey Oswald violated Sections 903(d) and 905(a), Title 15,

United States Code, by causing the failure of the licensed firearus dealers

to keep accurat@ records of the dispositions of firearms even though Lea Harvey
Oswald was not pressnt vhen the fictitious name was entered on the required
records, and was not the persem required to keep the records, and even though
the dealers may have been innocent of any wroungdoing. (18 U.S.C. 2; Hyde v.
United States, 225 U.S. 347, 362 {1912); Moses v. United States, 297 F.2d 621,

626 (Sth Cir. 1961); Meredith v. United States, 238 F. 2d 535 (4th Cir. 1956);

Londos v, United States, 240 F. 2d 1 (5th Cir. 1957); United States v. Giles,
300 U.S. 41 (1937); Walker v, United States, 192 F, 2d 47 (10th Cir. 1951).)

9. Internal Revenus forfeitures are in rem proceedings. It is the
thing which has offended and the guilt or innocence of a claimant to such
property is not a factor in determining whether or not such property became
forfeited. (Rule 10 of Admiralty Rules, 28 U.S.C., Seetion 7323(a), Titls 26,
United States Code; Lilienthal's Tobacce v. United Statas, 97 U.S. 237, 261 (1877);

United States v, One 1958 Pentiac Coupe, 298 F. 2d 421 (7th Cir. 1962); J. W,

Goldsmith, Jr.-Grant Co. v. United States, 254 U.S. 505. 65 L.Bd. 376.(1921).)

10, PForfeitures under the Federal Pirearms Act (15 U.S.C. 901, et seq.)
follow Internal Revenus procedures., After forfeiture the jurisdiction of the
Court is limited te ordering disposition in accordance with Sectiom 5862(b),
Title 26, United States Code, Power eofthe Court to grant remission of forfsiture
is limited to Internal Revenus liquor cases, and jurisdiction to grant remission

of forfeiture in this case would be only with the administrative ageucy

(13 u.s.C. 905(b); 26 U.S.C. 5862(b); 18 U.S.C. 3617; United States v. One

1958 Pontiac Coupe, 298 F. 2d 421 (7th Cir. 1962); United States v. One 1953

Oldsmobile Sedan, 132 F. Supp. 14 (W.D. Ark. 1955).)




11, Forfeiture of property under Internal Revenue procedures occurs at
the tims such Wﬂy heécams involved in a violation of law and the right
to the property vests in the United States, Formal declaration of forfeiture
made at seme later time relatss back to the moment of involvement in the
vieolation and aveids all intervening owners even though they may be innocent
purchasers. (United States v, Stowell, 133 U.S. 1 (1890).)

Respectfully submitted,

MELVIN M. DIGGS
United Statss Attorney

" Byt

B. H, Timmins, Jr.
Assistant United States Attorney

0f Counsel

Jamas F. Gaulding
Assistant Regional Counsel
Internal Revenue Service
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IN THF UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLORADO

JOEN J. KING,
Plaintiff,

v8.

NICHOLAS deB. KATZENBACK,

CIVIL ACTION NO, 9168 ﬂgi}j ,:

COURT'S RULING

\\‘W

'I'RANSCRIP';%O‘E

Attorney General of the
United States,

Nl e W Nl Nt Nl N o Nt N

- Defendant.

Coartrooms ™D"
U. 8. Courthouse
Dgnver, Colorado
October 4, 1965
WHEREUPON, the above~-entitled cause came on for
hearing at the hour of 9:35 a.m. o'clock, on the 4th day of

October, 18565, before the Honorable WILLIAM E. DOYLS; Judge,

presiding.
Appearances: .

" For the Plaintiff:

For the Defendant:!

- William C. Garrett, Attorney

- the Department of Jnntico,

James S. Holmberg, Attorney
at Law, Denver, Colorado, and

at Law, Dallas, Texas, of
counssl

Lawrence M. Henry, United
States Attorney for the Dis-
trict of Colorado, and '
Fred W, Drozula, Attorney for

Vashington, D. C.
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THE COURT: 1If the seizure proceedings are valid,

this Court is ousted of Jurisdiction, because it does not have
before it the very subject matter which wouid be necessary in
order to carry out its decree.

To be sure, this is an action that depends on
personal Jjurisdiction, but it also requires the presence of
the property in order to be able -~ for the Court to be able tg
carry out its decree, because they are claiming a right to havq
a4 == not damages, not compensation; the plaintiff is claiming
the right to have the specific property on the basis that he
is the owner. And he is demanding in his prayer for relief
that the defendant be ordered to deliver this specific item of

property.
Consequently, if the property is outside thias

District, and is in the custody of the law in Dallas, Texas,
this Court lacka pover to enter such a decree, and, thus, lack4
Jurisdiction over the subject matter. And this is, as I view
it, essential.

It would appear that the Government maintains
that thg exclusive Juriudiction is the diatrict of seizure,
And I ams not going to prsjudge that., I think it 1.». qQuestion
that should properly be determined by the Court that has 1naucq
the preliminary order of neizurn; And it seeus to me that it
would not be appropriate for me to pass on the very same ques-

tion that that Court is going to have to pass on when that

.y
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Court's jurisdiction is questioned when the validity of the
seizure 1s brought into issue. And it seems to me that this
i8 a number one step in fhe disposition of this cass.

So, therefore, the proceedings here will not be
dismisased, but, at the sawe time, they wiil be suspended, and
this file will be closed, until such tiuwe as the proceedings
in Texas -« in Dallas -~ before Judge Estes have been completed.

The file can be rsopened, and will be, upon the
motion of plaintiff showing good cause, which would be that
the seizure, as ordered, has not been made absolute; that the
Court has deferred, or for other reasons has declined Juris-
diction of thae case.

So, 1f you will prepare an order I will sign it,

MR, DROGULA: Your Honor, may the defendant have
leave to renew its motion to dismiss 11}Judge Estes rules that
he has jurisdiction and accepts the case?

THE COURT: You can make any motion you likl at

any tise, of course.

MR, DROGULA: Thank you, Your Honor.

THE COURT: But, I don't think you need any
specific reservation on that,

Very well.

(WHERBUPON, the proceedings were concluded)

LR R AR B
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United States District Court for the District of Colorado,
hereby certify that the foregoing proceedings were taken by me
in nachineAshorthand and thereafter reduced to typewritten
form under uy direction and supervision; that the foregoing
pages 1 through 3 conatitutse a true and correct tranacript of

that portion of the proceedings herein transcribed.

1965.

CERTIFICATE

I, August M. Helart, Official Court Reporter for the

Dated at Denver, Colorado, this day of October,

AUGUST M., HELART, C.S.R.
Official Court Reporter
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IN THE DISTRICT COURT OF THE UITTIED STATES
FOR THE NORTHERII DISTRICT (F TEXAS

DALLAS DIVISICGU

UHITED STATES F AMERICA,
Libolant,
v,

OME 6.5 mm. MANMLICUER~CARCANO
MILITARY RIFIE, MODEL 91-35,

SERIAL MO, C2766, WITH APPURTEMANCES,
AND ONB .38 SPECIAL S&J VICTORY IOTEL
REVOLVER, SERIAL NO. V510210, WITH
APPURTENANCES,

CIVIL 10, 3-1171

Respondentas,
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GOVERMENT'S ERIEF IN SUPPORT OF
FORFEITURR
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Vads
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IN T8 DISTRICT COURT CF THE UNITED STATES
FOR THE NORTHERK DISTRICT F TEXAS

DALLAS DIVISION

UNITED STATES CF AMERICA,
Libelant,

Ve

0% 6.5 mm. MANNLICHSR-CARCANO
MILITARY RIFLE, MCIE®L $1-38,

SERIAL NO. C27G6, WITH APPURTENANCES,
AND O .38 SPECIAL S& VICTCRY MOUEL
REVOLVER, SERIAL NO. V510210, WITH
APPURTRNANCES ,

CIVIL MO, 3-1171

Respondents.

L/VVV\JVVV\J\JVVVVV

GOVERMMENT'S PRIEF I SUPPGRT OF FORFEITURR

The firearms involved in this forfeiture action are the rifle used om
November 22, 1963, in the assassination of President John ¥. Kennedy and the
revolver usad on NHovember 22, 1963, to kill Patrolman J. D. Tippit of the
Dallas Police Department. These firearms were purchased and acquired by
Lee Harvey Oswnld from firearms dealers in Chicagov, Illinois, and Los Angeles,
California, who were licensed undar the provisions of the Federal Firearms Act
(15 U.S.C. 903). 1In purchasing the rifle from thf; licensed firearms dealer
in Chicago, Lee Harvey Oswald used the name A. Hidell, end in purchasing the
ravolver froam the licensed firearms dealer in Los Angeles, California, lee
Harvey Oswald used the name A. J. Hidell. The firearms were shipped by the
€irearns dealers to the named person, '"A. Hidell" or "A, J. Hidell," as shown,
at P. 0. Box 2915, Dallas, Texas. Lee Harvay Oswald, as iee H. Osweld, was the
named subacrib@r to P. 0. Box 2915, Dallas, Texas.

The Government asserts that the rifle, with appurtensnces, and the revolver,
with appurtenonces, became forfeited o the United States uader the provisions
of Saction 905(b), Title 15, United States Code, because they were involved in
violatioms 0f provisions of Chapter 18 of Titla 135, United States Code, that is,
of the PFederal Firearms Act. The violations of this Act wers the showing of
the names "A. Hidell" and “A. J. Bidell" on the fircarms dgalers' raquired

records as the purchaser »f thess twe firearms, when in truth and in fact
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these f£irearms were not sold to and disposed of to “A. Hidell™ or “A. J., Hidell"
but to Lee Harvey Oswald, : T

I. JURISDICTION OF THE COURT OVER THE RES AND OF THESE
PORFEITGRE PROCEEDINGS

{a) Ezecutive Seizurg and Hature of Proceediugs.

The claimant asks for dismissal of the 1ibel on the grounds that the
Denvar Acticn ( 5 Nicheol B. Katgzenh Atton pexal of
the Upited giares, Unitad Statas District Court for the District of Colorado,
Civil Action No. 9168) was instituted long pricr to the institution of this
proceeding and lovolves the same controversy. Claimant contends that the
court in the Denver Action has jurisdiction to disposze of all matters in
contreversy in this libel actioca.

The procedure to forfailt property seized for violaticn of the revenue laus
{made applicable to this action by 15 U.S8.C. Section 905(b)) 15 a proceading
in rem. Rule 10 of the Admiralty Rules; Section 7323(a), 1.R.C., Lilienthal's

Tobagco v. United States, 97 U.8. 237, 261 (i877).

Section 7323(a), supxa, specifically provides that the proceedings in rem
are to be in the United States District Court for the disrrict where the

geizure is mads. See, The Bric Aon, 13 U.S. 288, 290 (1815); Rugsh v. Upitaed

States, 256 F.2d 862 (10th Cir. 1958); Clinton Foods v, United Statss, 188
F.2d 289, 292 (4th Cir, 1951), csrt. dea. 342 U.S. 825,

In proceedings in rem, venue is jurisdictionsl. Caoly the court having
jurisdiction over the distrist where the saized property is located has jurise

diction over the proceeding. Uo other court has jurisdiction. Lion Bonding

Coopany v. Karatz, 262 U.S. 77, 88-89 (1923); Ellenwcod v, Merietta Chair

Company, 158 U.S. 105 (1895); Fettig Canning Company v. Steckler, 188 F. 2d

715 (7th Cir. 1951), cert. den., 341 U.S, 951; United States v. 1l Cases, ete,,

94 7, Supp., 925 (D.C. Cre. 1950); United States v, 91 Packages, 93 F. Supp. 763

(D.C.N.J. 1950). Tho prior £iling of the action ic Deaver dces not affect the
jurisdiction of the District Court for tha Horthern District of Texzas., It is
concaded by the claimant that the weapons weys seized in Dallas, Texas (Exceptilcus
and Answer of Claimant, Par. 5) end it has never been contanded that the selszed

weagpcons were within the jurisdiction of the Denver couvxt, Thus, the Danver

court has npver agequirad jurisdiction cover the res and cannot adjudicate the



forfeiture of the weapons. See Wabash Rsilroad v. Adelbert College, 208 U.S, 38,

54 (1908); Murphy v. John Bofpan and Company, 211 U.S, 562, 569 (1909); eond all
cases cited gbove., The Deaver court recoguized its lack of jurisdiction over
the property imvolved in the Action against the Attoreey Gemeral in its Order
granting the Attormey Gemeral's wmotion to stay furthar proceadinge until the
farfeiture procsedings in Dallas were f£inally concluded.

It 19 apparent thaot the Dallas court has jurlsdiction ovor this proceedicg
and that it ig the only court vhich bas or can have such jurisdiction. Accord-
ingly, the Libel should not be dismissed.

The initial eseizures of the rifle and tke revolver wera by officers of
tha Dellos Police Department oo Hovember 22, 1963.

An initisl “seizuwre™ by local peolice officers is valid and such # geizure
ooy be ‘adopted” by the Revenwe Service and the property proceeded ggainst by

forfeiturs., In Pnited States v, Ong Studebaksyr Seven Passenger Sedan, 4 F.2d

534 (bth Cir. 1925), the seizurce was made by police officeys of the city of
Spolane, Wasbington, and it was cootendod thet thexe couid e no feorfeiture
unless the automoblle vas seized by the Comcmigsfiomer, hils aesistant, inspectsrs,
or soge officer of the law, and that city pelice cZficers were nct officers of
the law within the maaning of tha seizure statutes, To this, the court stated,
“The fact, therefore, that the original seizure was oade by police officexs
congtituted no defense to the proceeding,” Further, the couvrt stated, “So

that it 1s vholly immaterial in such a case who makes the salizure ox whether

it ig irregulsrly made or not, or whethar the ccuse aas.igned originnlly for

the seizure be that for which the condermation tokes place, provided the

adjudication 1s for ¢ sufficient cause,” See also Taylor, et al v. United

States, 44 U,S, 221, from which the last quote in the above paragraph was
originally taken,
The Unitad States may adopt seizures, In this regavd the primary suthoriy

appearg £o ba Unltsd Statag v. One Ford Coune, 272 U.S. 321, 322 (1926). See

olso Zarman v, United States, 199 F, 2d 34 (4th Cir, 1952), which dealt with

the adoption of tho seizure originnlly meds by state officers.
The Unized States nay seize property for ito 41lopal uss on a date pricr

to the seizure. In Hormen v, inited Statns, (supra), the court otated:
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“Forfeiture is asked not on account of what was found

.at the tire of seizure but of vhat had ccourred prior

thereto; and vehicles may be forfeited for violations

of law occurring prior to seizure as well as when they
are peized flagrante delicto."

‘Sanders v. Ucited States, 201 P.2d 158 (Sth Cir. 1953}, is to the same effoct.

Tho selzures of the firearms by officers of the Ezecutive Department of
the Government by adopticn of the seizures of the Dallas police officers was

a step in the obtalning of jurisdiction by this court. 1In United States v.

673 Cases of Distilled Spirits and Wines, 74 ¥. Supp. 622, 631 (D. Mimn. 1947),
the court stated that the liquor was in the possession of the Federal Govern-
oent ot the t:i.m the Libel was £iled and that, thovefore, the court obtained
jurisdiction.

Actually the claimarnt, John J. RKing, invoked the jurisdiction of this
court by £iling the claim and cost bond pursuant to 26 U.S.C. 7325. Be may
vot now atteck the jurisdiction of the court but has, in effect, conceded

puch jurlsdictiom.

(b) Velidity of Judicinl Seizure bv the United States Mawghal for the
yorthern District of Texans.

The claimant appears to contend that since the wezpons are stored in the
vault of the Special Agent in Charge, Fedsral Bursau of Iavestigatiom, Dallas,
Texas, the waapons have not boen properly brought into the possession of the

Marshal ond the court as required by law so as to give the court jurisdictionm

to deternine the action. In this regavd, it is stated in the case of Averill

Vv, Smith, 84 U.S. 82, 94 (1872) that:

"Importaed goods when seized and subsaquently attached
by the marshal are soxetimes deposited with the
coliasctor for safe custody . . ."

Constructive possession by the Marshal of a wvehicle stored by the Reveoue
Sarvica has been tacitly recognized in Comptroller General Opinion A-5619

dated Jouuary 3, 1925, (4 Comp. Gen. 594)., The Comptroller Ceneral assessed

the payment of storage charges against the Morshalls fund and pertinently
stated:

“When the narcotic agent aotified the morshal ox the
district attormey of the fact of seizure and the place
of storage the duty and responsibility of secing that
the vehicle was prooptly disposed of was upon the Dapart-
ment of Justice, and such duty and respoasibility connot

be aveldad by delay in assuming actunl custedy or control
of the vehicle,”
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In this case the Marshal wade a proper return of service, stating that
he seized the wapons and left them stored in the vault of the Spacial Agent
in Charge, Pederal Bureau of Investigation, Dallas, Texas. This would appear
:co be a proper roturn of service and not open to challange by this claimant.
Mueray v, Hobolep Land and Improvement Compony, 59 U.S. 272, 286 (1855).

In any cvent, this axception by the clainant is oot well founded since it

rests on the assuption that jurisdiction of the court dapends on a proper
soizure by the United States Morshal. This io not the case. Jurisdiction in
proceedings in xem attaches on the seizuwe of the property by the selzing
officers, The Brig Aon, supra; property in posseseion of the seizing officers
is in the custody of the court, The Josefa Sepunda, 23 U.S. 312 (1825). Thus
the court obtained jurisdiction cvey the weapons no later than the time that
the Libel was £ilad. The action by the court in issuing a Warrant of Scizure
and Monition to the United Statas Marshal was in {tself cp exercise of juris-
diction over the property. Accordingly, since the court has jurisdiction
over the proceading, the Libel should not be dismissad.

(c) Validity of Government's Movemant of the Respoudent Fiwsaxms o
Hashinpton, D. €. ond Return to Dallas, Texas.

The claimant asks for dismlssal of the Libel on the grounds that the
Attornay General, without the claimont's approval, comsent or knowledge,
caused the reppondent ixapons to bé transported frea Washington, D. C.,
to Dallas, Temas, and that such transportation was wrongful and torticus
and could not counfer jurisdiction on tha court.

Claimant ceoncedes that the weapons were gseized and detained by police
officers of the City of Dallas, Temas, ond that the Department of Justice took
custody of the weapous and recaipted for the same to the City of Dallas,
Clainent alleges that he purchased from Maring N. Oswald, imddividually and
as coamunlty gurvivor of Lee Harvey Oswald, all of her right, titla and interest
in and to the weapoms, gnd that bhe i3 now the sole oumer therecf, He further
alleges that he has oade several desands for delivery of the wegpons and that
such demands were wholly refused.

It i5 clear that the weapons w@re legally in the custody of the Department
of Justice, an agency of the Unilted States. See United Stares v. One Ford Coupe,

272 U.S. 321, 325 (1926). The claimant's demands anssarted at most a clain
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against property lawfully in the custody of and detained by the United étntes.
If the property is subject to forfeiture as the Libel alleges, the claimant
had no interest in the property and could have gcquived nona. See Pnitad
States v, Stowell, 133 U.S. 1 (1890), wiwrein it wus beld that the forfeiture
of property tales effect immediately upon the commission of the prohibited
act and t:he right to the property vests in the United States. UVhen condetma-
tion of the property is obtainad, it relates back and avoids all interwediate
sagles even to purchasers in geood falth,

The proper proceduxre for determining the rights to such property 1s by
a proceeding in rem, eitber administrative or judicial, in the judicial distzict

whare the propexrty vas seized. Ihe Dripc Ann, supra; Rush v, United Statas,

supra; In re Loria, 25 F. Supp. 549 (W.D. N.¥. 1938). Thus it is apparent

that the Attorney Ganeral'g act:ioav in causing the weapons to be tramsported
fron Washipgton, D. C., to Dallgs, Texas, was taoken for the purpose of returning
the waapons to the only jurisdicticu vhere thie rights of all porties, including
this claimant, could be adjudicated. 7The actiom of the Attorney Gemeral was
not ‘twrongful and torticus," but was lawful and appropricte under the circume

stancen.

(d) Biffoct of Estoppel, Laches, or Abandoprent on Validity of Govermment's
Clainm of Forfeituxre, ‘

The respondent firearns were saized on November 22, 1963, and were at
all ticmes therceafter answerable to officers of the Federal Govermment. Fore
feiture action against the firearms could have beea comrenced ot anytice after
adoption of the geizure; however, such forféitm action was not commencad
uvatil the publication of the firot notice of seizure, on August 18, 1965, as
raquired by 26 U.S.C. 7325. It oight be wpged by the claimant that the delay
in ingtituting the forfeiture proceedings constituted abandenrent of the
Govermment's rights to the firearms, that the Government ohduld be aestopped
from asserting title thereto because of the delay, and that the Goveroment's
action is barred by laches.

¥arg acquiescenca, laches, lapse of time, or nonaction on the part of
the public or the public agents or officors dods not ordinmarily work an
agtoppel. 31 C.J.S. Egtoppel 8 132, p. 686G, No estoppel arises from mere

delay in bringing suait. ity and County of San Francisco v. United Staoteg,

223 F. 2d 737 (9th Cir. 1953), cert. deaded 350 U.S5. 903.
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The Supreme Court has had numeroua occasiona in the past to consider
the applicoticn of thege doctrines to the United States as a part& litigont.
;Follovwlng is a chronologicaol treatment of some of these casas with pertipent
quotations:

United States v, Beebe, 127 U.S., 338, 344 (1888):

“Ihe primciple that the United States {5 unot bound
by any sgtatute of limitatioms, wr barred by any
laches of their officers, however gross, in a suit
brought by then as a soverclgn Government to enforce
& public right, or tc assert a public interase, is
establighed past all controversy ov doubt."

Otob Power and Light Co, v, United States, 243 U.S. 389, 4C9 (1917):

YAs g general rule laches or neglect of duty ou the
part of officers of the Govermment is nc defense to
a suit by it to enforce a public right or protsct a
public interest."

Chesapeake & Del. Canal Co. v. United States, 250 U.S. 123, 125 (1919):

"It is settled beyond controversy that the United
States ulien csserting 'sovereiga' or goverumental
rights 18 not subject to either state statutes of
limftation or to lacbes.™

United Stateg v. Suvmcerlin, 310 U.S. 414, 416 (1940):

"It ic well gettled that the United Statas is not
bound by state statutes of limitations or subject
to the cdafensce of laches in enforcing its rvights.
#* % * The same rule applies vhether the United
States Lrings its suit in its owm courts or in a
state court." .

The Supreme Court, reviewing on gllieged abandoncent by the Pedaral Govern-
nent of lands under the ocean within the three mile limit off California, held
in Onitod States v. Califorpin, 332 U.S. 19, 40 (1947), opinicn suppleusntaed

332 U.5, 804, reheoxing denied 332 U.S. 787, petition denied 334 U.S. B855:

“The Goverrnment, vhich holds it3 interests here as
elseuhiere in trust for all the people, is not to be
deprived of those interests by the crdinary court
rules desipgmed particularly for private disputes
over iodividually owuned picces of property, and
officers vho have no authority ot all to dispose
of Government property carnot by their conduct
cause the Government to lose its valuable rights
by thedir accquiescence, lackes, or failuxe to act.”

In Rern Copters, Inc. v, Allied Heliconter Service, Inc,, 277 P.2d4 308,

313 (9th Cir. 19G0), it vas argred that the Government hiad abandonsd a crashed

helicopteyr, The court held:



"The Arcy’s failure to seek to vecover thic reuains feor
eiphtegn mouths doe@s not constitute ago abandomeni.
Congressa Las the power to provide for the dispositt

of property ©of the United States % & ¥ gnd the power must
be anercised by the authorized authority ¥ + @ and in the
authorized manner ¥ # R, Inactivite, op nesclect, ypen
the part of Governcent officarsg is ;%ggggiciggt £o _cause
the Govermment to Igse its procerty.” (Bumphasis addad)

In Grpve Leboratopv v, Brever and Company, 103 F. 24 175 (1st Cir. 1939),

a trade-nmark trade~nawe case, it vas heid that obeandoument requires an intent

to abandon. Auathority cited is Zmilie Saxlebnor v, Eicner gnd Meaadelson

Company, 179 ¥.S. 13, 45 L.Ed. 60 {1500).
28 U,S.C. 2462 eaotablishas a five-year limitation

the Government must instituts fovfeiture procsedings.,

went dees not 3llow the five-year ptatute of limdtgticns to run, the only

thing a court can ds is to order the seizing officer t©

aneem e

pericd within which

Providing the Goveran-

o institute forfeiture

proceedings or to abandon thz seizure. S22 In Re Pelzeng, 39 F.2d4 561

{20d Cir., 1930); Slocum v, Vavbervy, 15 {¥.5. 1; and St

axtord Carpet Company,

Ioc. . Boyers, Loligstor of Iotsrnal Rovones, 2845 Fad

Iz iz not contondad by claimans in tiils case that the

. 284 {U.s.D.C, 1LY, 19Z22).

five=-yoar statute of

limitations has run. It cannot be sericusly assaresd that the Joveromen: Las
unnecesgarily delaysd ¢he §iliag of the Lilel. Por vany nonths after the seizure
of the weapcns in Dailas on NHovewber 22, 1963, they vers being usad as essential
exhibits ia the investigeticn by the Presidaent’s Camissicn cu the Assassinaiion
of Presidant John F. lepnedy. The forfeiture proceedings were commenced after
that investigetion uvas completed and gfter the Report of the Comission was
submitted to Presideant Lyndca §. Johmson on Septeaber 24, 1384,

II, DS A FIREARM DECGHE FURFPRITED TO TiE UWITED STATES ¥ REBASCH oF
A RECORD REZPING VICLATION RELATING TO TXE SAJE CF TUE FIREARMT

The eclaiuan

%)

contends in his Duceptions and Auswor £ilsd OCctober 8, 1965,
shat the facks avevrsd in the Libel gre ingsufficiant o constizuse a cause cf

acticn and praye soni the
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the Libel must allege facts which show {1) a violation of the Federal Firearms
Act (13 U.S.C. '901-909) or regulations thereundar, and {2) that the respmdem:
firearn or firearms were involved 1i: the violaticn. It is subuitted that the
;Libel {n this case properly alleges facts oo vhich the court could £ind both
that the Act had been viclated and that the respondent firearms were involved
in such violétions. : |

{(a) Violation of the Federal Firearms Act.

Section 903(d) provides “Liceused de_slare shall maintain such p@cmarent
re;:ords of importatiocn, shipment, and othsr disposal of firearms and ammunition
as the Secrstary of the Treasury shall prescribe." (Jume 30, 1938, ch. €50,

8 3, 52 Stat. 1251.) Section 907 provides "The Secretary of the Treasury may
pregcribe such rules and regulations as he deems necessary to carry osut the
provisions of this chapter." (Junme 30, 1938, ch. 850, B 7, 59 Stat., 1252.)

Pursuant to the above authority, the Secretary has promulgated regulstions
requiring that the records of every licensed dealar should "show sund include:

% % % (c) the disposition msde of each firsarm Including the nawe and address
of the person to whom sold and the date of disposition." 26 CFR Part 177,
sgction 177.51. This regulation 13 clearly reasovable and a2cesssry to
effectuats tha purpcees of tha Act which are to regulate the manufacture of
and the shiposut in interstate comrce of all firearms (5. Rept. No. 82, 75th
Cong., lat Sess.). Lewls v, United States, 170 F.2d 43 (9th Cir. 1948).

Section 905(n) provides in part 'Any perscn violating any of ths provisions
of this chapter or any rules and regulations promulgated thereunder, % ¥ ¥ ghall,
upon conviction thereof, be finad not more tham $2,00C or imprisocned for not
more than five years, or both.” It is well established that Congress can proe-
vide that tha violation of an administrative regulation ig a criminal offense,
MeRicley v. United States, 249 U.S. 397 (1915); United States v. Grimaud, 220
U.B, 506 (1911).

Section 2 of Title 138 U.S.C. piovidﬂs “(a) Whoever cocamits an offense
against the United States or aids, abets, couneels, commonds, iaduces or
procures its commission, is punishable as a principal. "(b) Vhoever will-
fully causes an act to be done which if directly performad by kim or another
would be an offense againet the United States, is punishable as a priancipsl."
The purpose of this section is to remove the necessity for employing the

language of aiding, abetting, procuring, etec. in the definition of every



-

federal crice aod it has been beld that subsecticn (b) is not restricted to the

subject of parties responsible for crimes, but enters into the very dafinition

of the crime itgelf, Perersis v. United Staotes, 202 F.2d 837 {5th Cir. 1953)

af£'d 347 U.S. 1 (1833).

st

The dealers who sold the respendent fireassws uere both licensed dealers
under the Fedsgral Fimaros act and, as guch, were rzquired co lkeep the recovds
prescribad by saction 177.31, supra. The requirement of this regulation that
the dealer keep a2 racord shoulng the neome of the person to vhem a £ireeru was

s0id obviovsly meeng the trua name of the purchaoser. Sea funslev v, United

States, 171 F.24 78 {fth Cir. 1943}, cext. dem. 2306 ’1.S. 904, vheve the court
stated az p. 82: ' % ¥ It cannct be said thar the law {as here) may require
certain impertant and pevtineat informatico &o b2 eatered on g prascribed forn
for the uee of o public official in ald of law enforczment, but moust tolerate

such information when it ic falge."

Claimant Las sdoitzed for che purpcse of this ackion gnd zhe Stipulatien
of Tacts se shoams, That Lee Horvey Cowald uae She purchaser of these weapoms
aud that the wecords of the lealer chowved as the purchaser of these wespons the
nome of a pevoon othoer than Lo2 darvey COswald. Thes, it is apparent that the
records of the deglars wvere faolse in that the true zane of zhe purchaser was
oot showvni, Cladmant also adults fot the purpose of this actiion that the

-

falsicy of the records vas caused by the use of a fictitious name by lee Harvey

3

Couald in puwrchasicg the weapens froaa the dealar,

’,

v

it is well osteblished in Federal lav that ope 0 mrocuxes, O0r causes

another to ccumit an oifonce, is gullty as a principal. Umited Siates v, 841

-~
Vo e B0,

v, Yssser, ICL1 F.2d¢ 243 {7th Six. 1862), cert. dea. 27D U.S. 925; United Srates
y. ineioe, 292 FU24 074 {7th Glw, 1501), cext. dea. 308 U.3, 9203 Loudos v

Uriced Stoens, 260 F Id 1 Stk Civ. 18575, cerk. den. 333 U,S. S49; ipredith v
Tpiszd Stgtea. 228 3 2d 335 {ath Cilp. 19300 ; Fosschee . United States, 223 R.4d
201 10ty Gaw. UBSEL; Ioushosn v Uodtod Stetes, 170 7,24 123 {SEh Cir. 19450
tovis w 270 P04 42 I0eh Cirm, 1043%: ond Pezorls v, Dzited Stakes,
sumvs, A osoaprabeulive Jdiccurcizn of this dectrine iz oest forth fo United Stntes
Y, ADILIE, . ab zan: 70
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The defendant need not be present ot the tine of the offense charped.
Implicit also in the provisions of section 2 of Title 18, U.S.C., is the
further fact that the defeandant need not bhe the actual perpetrator of the

bffense. Byde v. United Staotes, 225 U.S. 347, 362 (1912); Moseg v. United

States, 297 P.2d 621, 626 (8th Cir. 1961).

The person or agent through whon the defendant acts can be innocent or
also culpable of an offense himself, Couviction of the principal actor is
oot a prerequisite to conviction of an alder and abettor or of the personm who

caused the unlawful act. Meredith v. United States, supra; Lendos v. United

States, supra.

The defendant meed not be within the class of persons against whowm the
statute violated is directed. 1t is gufficieut if he causes another person
wvho is within the ambit of the statute to violate it. PFor exsample, in United

States v. Giles, supra, the defendant wags cherged with maoking and causing to be

made false entries in the ledper of the bank in vhich he was employed as a
taller. He had withheld aud secreted cartain deposit slips so that, upen
raaching the bookkeeper, the entry of the renaining deposit slips caused an
understatecent in the liability of the bank to the depositors of the secreted
slipa.' However, at no time had the defendant himself mede any false entries.
The charge was laid under 12 U.S.C.A, B 592 which makes criminal the making of
"any false entry in any book, veport, or statement” but dces not maks criminal

the act of secreting the deposit slips per se. Revertheless, the Court affirmed

dafendant's conviction indicating that:

It seews to ug that defendant ig ap fully responsible
for any false entrics which necessarily rzesult from the
pregentaticn of theee pieces of paper (deposit slips)
vhich e caused to be prepared as he would if he had
given oral instructions in reforence to thém or had
written them himaself.” 300 U.S. st page 49.

In United States v. Inciso, supxra, the defendant was not a “representative of

any employeeg'’ as that term was used in g statute making it an offense for such
"ropresentative’ to receive or accept from the employer of such euwployes=s any
noney or other thing of value., levertheless his coaviction was sustaioed on
the grounds that he caused the labor uniom, which was the "represeatative,

to receive woney in violaticu of the statute. Same other cases shere ths defen-

dant was not the perscn against whom the statute violated was directed are:

- 11 =
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Inited States v. Mosser, supra; lewis v. United States, supra; lieredith v,
Onited States, suprxa; Boushea v. United States, sunra; Fooshee v. United

States, suprg; Waller v, United States, 192 F.2d 47 (10th Cir. 1951).
Vhile ve are not aware of any case wherein the defendant was charged

with causicg a licensed deasler under the Federal Firearms Act to make a
false antry in the records required by regulaticns to be kapt by the dealsr,

a close analogy is preseated by the facts in Walker v. United States, supra.

There the defendant was convicted of several violations of 18 U.S,C. 1001.
Ona count charged that ths defendant Lunowingly and willfelly made a false
rapresentation vhen, in procuring a prescription for narcotics, she gave to
the issuing doctor a f£false address, which he eanteved on the prescription.
Ancther count charged her with knowingly and falsely making a f£alse writing
in giving a false address to a druggist at the tizs of obtaining an exempt
praeparation. The requirerents fcr- the recording of her name and addreas were
contained in regulations (26 CFR sections 151.166 and 151.185 (1949 Ed.)).
Thege ragulations imposed the duty of properly preparing the required record
on the practitioner (doctor) and the druggist, respectively, but f{mposed no
raquirement divectly on the defondant. Nevertheless, h;ar conviction on

both counts wng affirmed, Thus, there is an exzact parallel to the instant
case: A regulation under the Federal Firearms Act required the dsalsrs to
maintain records showsing the nome and address of the purchaser of a firearm.,
The purchaser gave the dealers a false nome, thus causing the deglers to main-
tain a false record. Under Wolker, the person giving the £alse iaformation
(Lee Harvey Oswald) has violated the statute,

{b) PForfeitwe of the Yeapcus

Thexe are no rweported cages of forfeitures for vioclations of the record
keeping vequirements of the Federal Pirearms Actg}' There are, however, precedents
under other statutas for the forfeiture of property involved in or related to

vioclations of record lkeeping requirements.

1{ Taere are no reportad cases of forfeiture for any violations of the Act,

Rarely is the value of paized firesrms sufficiently high to require
judicial procsedings for forfeiture and fow claimants have f£iled a claim
and cost bond to transfar administrative proceedings to the District Court,
However, there is now pending in the District Court for the Westera Diotrict
of Texas, E1 Paso Divislon, a forfelture proceeding entitled United Statas
v. 3,250 Firearms, at al, Civil No. 2705, vhich is based in part on alieped
violations of the same record Leeping provisicans of the Act which are in
issue in this casg,

- 12 -
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In Thacher's Digtillad Spirits, 103 U.S. 679 (1880) (affirming United
States v. 102 Packaras, Fed. Case Ho. 13,851 (C.A.N.Y. 1878)), the Court upixeld
the forfeiture of certain distilled spirits seized from an innccent third party.

The roctifiar who sold the spirits to the third party claimont had previously
made a false entry in g return (the return was required by regulaticms) with
respect_to the seized spirits., The Court, at page 682, stated: e are of

the opinion that it was in ragard to the whiskey now geised that the £alse

entry was madeé, and the forfeiture attached to it."

In One 1941 Buick v. United States, 158 ¥.2d 445 (10th Cir. 1946), the
Court of Appeals agreed with the trial court that tha failurs of a ratail liquor
dealer to leep the records roquired by lav was sufficient basis for the for-
feiture of a vehicle used to transport liquors to the xetall premises. The
dealer had paid the required occupational tax and his only violation of Federal
1lav was the f£ailure to Lweep the required :-ecorda's,1

Although, as noted gbove, there are no reported cases of forfeitures fox
violation of the record wkeeping requiremants of the Federal Firearms Act, we
balisve that it is clear beyond argument that the respondent weapons were
"involved in" violations of regulaticos promulgated under the Act. The respondent
veapons were the very subject of the false entries which lee Haorvey Oswald causad
the deglers to make., I€ these weapons haod not been sold, there would have been
vo false entry and no violation of the Act, If thase weapons had been sold and
the entry in the records shown the true name of the purchaser, there would have
been no violation of the Act. Thus, it would appear that no precedent is
ndcesgary to show that the respondent weapons were so complately "involved in"
:hé violation that their forfaitability is establiszhed beyond doubt.

This conclusion is reinforced, if reinforcement is necessary, by the

holding in Thacher's Dictilled Spirits, supra, and One 1949 Buick v. United
States, supra.

1/ There are several forfeiture cases vhere the charge was the failure to
pay tax ac a declsr and the failure to keep records. Sece United States v,
Windle, 158 F.2d 196 (Bth Cir. 1946); Kent v. United States, 157 F.2d 1
(5th Cir. 1946), cert, den. 329 U.S. 785; Saib v. United Stateg, 150 F.2d
673 (8th Cir. 1945); and United States v. 3,935 Cases of Distilled Spixits,
55 F. Supp., 84 (D.C. Mimn, 1944). Since novs of these cases base the
forfeiture squarely end solely oo the record kaeping violation, they are
of doubtful precedent value in this case.

-13-

e



B T T

q Famt
! | N
5 - : .

I1I. WPRE TEE USES OF TIE NAMBS A, HIIRLLY AND “A, J. HIDELL" BY
LEE HARVEY GSWALD IN ORDERING THE RESPONDENT RIFIE AND REVOLVER
SUCH AS TO CONSTITUTE DSE GF A PALSE AND FICTITIOUS HAME?

Lee Harvey Osuald‘ uged the name “A. Hidell" in ordering the respoundsnt
rifla from Rlein's Sporting Goods Company, Imc., Chicago, Illinois, Lse Harvey
Osuald also used the name “A, J. Hidell" ¢n ordering the respondent ravolver
fron Seaport Tradars, Inc., Los Angeles, California. There is nothing to
indicate that prior to the ordering of thase fireaxrms Lee Harvey Osvald had
ever used the Bidell mae. Contemporancous with the ordering of these £irarms,
lee Horvey Ogwald resided at 214 Nesaly Street, Dallags, Teuas, where he was kuown
os Lee Harvey Oowald and not as A. J, Hidell, Mrs. Marina Opwald hod never
heard of the Hidell nome, or of its use by Lea Harvey Osuald, until after
‘May 29, 1963, vhen Lee Harvey Ocwald required Mrs. Oswald to sign Falr Play
| for Cuba =embership cards with the name of A, J. Hidell as the New Orleans
chapter president. Iee Harvey Oswald apparently did use the name A, J. Hidell
vhile in New Orlasane during Moy to August 19633 hovwevar, Lee Horvey Cowald
apparently attempted to get A, J. Nidell up as a person separate and apart
from hinmcelf and he did rot apply this nm:s to himself. This is showm by
the preasence of both names on the Pair Play for Cuba membership cards, by the
presence of both nomes on the “Haonds Off Cuba" handbills, by his statements to
radio broadcaster Willism Rirk Stuckey of New Orleans Statica WDSU, and by
his orrest record in New Orleans on August 9, 1963,

Although Le¢ Harvey Oswald did forge a smallpax vaccination certificate
showing the physician as Dr. A. J. Bideel, this again was ths nome attributed
to some other peraon since the person vaccloated was Lee Harvey Oswald., The
use of the nicknace YAlex" by lee Barvey Oswald vhile in Ruasia and {n some
carregpondence with Mrs. Marina Oswald could not have been associated with
the name 'Hidell” since lMrs, Marina Oswald did not know of the name 'Hidell®
until after May 29, 1963.

If the nee Hidell had been used by Lee Harvey Oswald to such an eztent
as to conmstitute another name for him, it appears that he would have used this
name instead of the name V0. H. Lee" in renting a voom comtemporaneous with
the Ii4lling in Dellas on November 22, 1963, Although Loe Harvey Oswald did
have forged identification cards, showing his picture and the nare "Alek Jares
Bidall," on his person at the time of his arvest, be also had genuipe cards
showing his pictuxe and the nome lee Borvey Oswald. NNo perscn has beom found

vho knew lee Harvey Oswald by the name “Hidell.”

- 14 =



In United States v. Warszower, il3 F.2d 100 (2d Cir. 1940), the defendsnt
wvag convicted for having obtoined and usad a pacsport showing the name of |
Wiener. The comvicticon was under Secticn 220 of Title 22, whick is now Section
1541 of Title 13, United States Code, The statuts makes unlawful the willful
and lmowing use of a passport'secured by reason of any false statement., The
appilcaticu for the passport had false statoments conceraing the nsee, the
citizenship, the place of birth, and also a statement that zhe applicant had
never resided outside the Unitad States. The defendant had coma to the United
States frcm Russia, had used the name of Warszower at the time of his eutry,
and had claimed Russion citizenship ond birth, 3In the applicatiom for the
passport he claimmd to ba Wiener of United States citizanship and birth and
claimed to have never resided ocutside the United States, The defaxdant is
shoun to have used the nome of Wiener oo prior occasioms, particularly in
1917 wvhen ke registered for thoe draft. There was in this case no particular
discusaion of whether or not the showing of the noma of WUiensr in the appli-
cation was a false statement, but the legal point discusgsed was the usa of
admissiong to coovict the defendant. It was ultimately held that the showing
of the name Wisner on the epplication of Varszover was a f£alse statement even
though thie noma of i:i.ener had been used by this defendant on prior occasioms,
and although it was not chown that the name of Uiener was taken frowm some
other person., The case does discuss the use of a forged birth certificate
for Wiener.

In Dear Wino Junr v, United States, 312 P. 2d 73 (5th Cir. 1962), the
defondant was counvicted under Section 10Cl of Title 18, U.S.C., of making a
£alse stateront ia a matter within the immigration and naturalizatiom juric-
diction. The folpe statements were in thoe naturalizotion procgedings of the
defondont's wife. The defendant stated that his true neme was Dear Kai Gay
acd clained to be a citizen of the United Statés. The defendant's trus nace
was Dear Wing Junp and he was wot o citizen. The court stated that the false
representatiocn was material becauss the Governmeont needs to krow the true nome
cnd nationality of a porson vho offers himself as g witmess in an applicant’s
bohalf. The defendant in this case apparently hod posed as Dear Kai Gay for

a number of years and had a wife and children in the Upited States,
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In State y; Perzis, 76 S. 608, at 609, 142 La. 198, there was o prose-
 cution under a statuta malking it unlawful to order liquors through the use of

d pome of another parson., The court said that the Louisiana statute should

b i)

be interproted as making it unlawful to use a aome other than his own for the
purpoges stated in the statute., The court alsc said that it was iomaterial
whother the anme used was of a real or a £ictitious persgen.
In Bensley v, Unitoad States, 171 P.2d 78 (9th Cir, 1948), there wvas a
conviction for the showing of £alse names gnd addresses on required racords
by a vholesale liquor dealer. The wliclesale liquor degler was required to
show the nooe and address of the porson to whom liquors were sent out (Sec,
2857, Internal Revenue Code of 1939). The court stated at page 82, "It
cannot be sald that the law may require certain importent and perticeat
informotion to ba entered on a prescribed form for the use of a public official
{0 aid of law enforcement, but must tolerate suclh information when it is false."
In Reith v. Unitad States, 250 F. 2d 355 (S5th Cir, 1957), a case arising
in the Dallas Division of the Northerm District of Teuas, the defendant was
prosecuted for failing to make an entry in records required of a wholesale dealer ia
liquors. As a part of proof of willfulness tho Government witness testified cone
cerning mumerous entrias wvhich were £alsa, The court held that the proof of
false entries in 109 other recorded dispositions in which purchesers were
listed by f£ictitious names was relevant to establish intent, motive, design,
purpose and practice as the effect of the two acts {failure to wmoke entries or
umaking false entries) is the same, f.8. to create an incorrect amd unreliable
raecord for the Govwernment's use,

In Irangcontinentsl Insuronce Ccmpany of New York v, Mimmina, 135 F.2d 479
(oth Cir. 1943), Albert Mimning heid title to realty and obtoined £ire insurance,

Becauge of foar of a civil sult, Albert Mimning and his wife, Lillian Minning
{nee Schlarman), prepared and £iled g dsed purporting to coavey this property
to trs, E. Schlarman. ZLater, Lillian Minning prepared a deed purporting to
trangfer this property from Mrs. E. Schlarman to Mrs. E. Mioning. Still later,
Lillian Minning prGpared a doed purporting to transfer this property from

Mro. E, Minning to C., Ring. Then, approximately 13 yesrs aftaer the f£irst
spurious transfer Albert Minning prepared a deed purporting to transfer this

o 186 -
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property froa C. Ring to Albert Minning. There was a fire loss and the
insurance compeny attempted to ovold coverage on the basis that there wvas
no title in claimant. The incuronce company claimed that ifrs. Lillian ioning
adopted the names E, Schlayoan oand E. Minning so as to moke them her oun. The |
inaurance ccmpany tbeub claiced that since the property was owned by Lillian
Minning prior to her atteopted transfer to C. King, a f£ictitious persom,
and asc the transfar to the fictitious person was void, the raped insured did
oot have an insurable intarest at the time of the losn. The court said there
was neo evidence that Mrg. Minping wsed those pames or wos kaown by thewm in
the commxmity. The court further statsd thet something more than a limitad
usc is necessary to show that lirs. Lilliszn Minning had adopted the nawes
Mrs. E, Schlarmon and Mrs., B. Minning as her own. OChio law provided that 2
dead to or £rom @ rersom not in being, or a £ictirious person, was void., The
court conclwdled that the attemptad transfers were void and title remaicad
with Albert Minning throughout this time,

“ Ve must conclude that led¢ Horyey Oswald was not also kmown as A, J. Ridell
and therefore his use of the false and fictitious cames of “A. Hidell" and
"A. J. Hidell" in ordering the r2spoundent rifle and ravolver caused g failure
on the part of the firearms doalers to wmaintain accurate records of the
disposition of firearms.

IV. CONCLUSION.

Ve have shown that Lee Harvey Cswald caused two licensaed firecrms dealsys
to fail to keep accurate recoxrds of tho dispositicn of firemrma, as required by
law. The respondent firearms vwers the firearms counceyniag which the inaccurate
records were kept and thersfore were involved in the violations of the rec&d
lweping provisicrs of the PFederal Firearms Act. Section 205(L) of Title 15,
U.S5.C., prescribes a forfeiture of firearms involved in any violation of this

Act, and we sulmit that the firearme have becoxe forfeited o the United Statas.
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Using Fictitious or Assumed Names

At common law it was generally held that a person could use
any assumed name he chose in carrying out his normal business
activities. This rule was grounded in the premise thnat names were
intended primarily as a means of identifying the person. This rule
_ prevails to a large extent today.

There are, however, two exceptions to the rule. These are where
a particular statute prohibits the use of an assumed or fictitious
name, or where the use of the assumed or fictitious name is for the

purpose of defrauding others. As stated in Kropp Forge Co. v.

Employer's Liability Assurance Corp., 159 F. 2d 536 (C.A. 7, 1947):

Without abandoning his real name g person may, in
the absence of statutory prohibition, adcpt any name,
style, or signature, wholly different from his own name,
by which he may transact business, execute contracts,
issue negotiable paper, and sue or be sued, unless he
does so in order to defraud: others through mistake of
identity, it being the identity of the individual that
is regarded, and not the name that he may bear or
assume.

See also Kreuter v. United States, 201 F. 24 33 (C.A. 10, 1952)

where the Court states:

In the absence of a statutory prohibition, a person,
without gbandoning his real name, may adopt or assume a
name, and he may use such assumed name to identify himself
in the transaction of his business, the execution of con-
tracts and the carrying on of his affairs. 3But he must
not use it to defraud others through mistake of identity.

See also 38 Am. Jur., Names § 11, pp. 600-601. ‘——*—L—&?éﬂif:\l‘:‘“ww'
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IN TR UNITED STATES DISTRICT COURT
FOR THL DISTRICT OF COLORADO
ivil Action No. 9168
JOEN J. KING, )
)
PlaintifZ,)
)
v. ) TRIAMNSCRIPT OF HEARING
)
NICHEOLAS cdeB. XATZENBACH )
Mttorney Ceneral of the )
United States, )
)
Defendant.)
Courtroom "D"
U. S. Courthocuse
Denver, Colorzdo
October 4, 1965
Whereupon, the cbove-entitled cause came on for hear-

ing at the hour of 9:35 z.m. o'clcck on the 4th day of Octoker,

1965, before the Honcorable WILLIAM E. DOYLE, Judge, presiding.
M ppearances:
For the plaintiff: Jame2s 3. Holmberg, 2ttorney at
Lew, Denver, Colorado, and
William C. Garrett, Attorney at
Law, Dallas, Texas
For the defendant: Leowreace M. Henry, United cStates
hittecrney for the District of
Coloxrado, and Fred W. Drogulz,
Littorney for the Department of
Justice, Washington, D. C.
: \
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MR, HOLMDERE: IS it please the Court, I'd like to
sresent Mxr. Williem €. CGarrett, a member of the Bar of the
Susreme Courit of Texzs, wno 15 here this wmorning to argue for

ithe plaintiff. And I wove thait ke be admitted for that pur=-

THE COURT: Very well. You have been admittad by
the nhighest court oif Texas, nave you, Mr. Garrett?

MR, GARXILTLTT: Yes, Your Henor.

TEE COURT: Vaerv well. So ordered.

MR, ZIENRY:

B PN WP e B

it please Your Honor, I would, =2t

| thils time, like to smecizlly move the admission of Mr. Fred W.

y’

Dregula, DR O G U L A, wao has bean adaitted to the Supreme
Couxrt of the State of Hentucky, and of the Court of Appeals of
tha District of Columbia, a3 well as the District Court of the

District of Columbia.

THZ CCURT: Very well, VYou will be admitted for the

ne wmazter LDelcore the Ccourt is the defendant's motion
Yo dismiss, is €
MR, DRCEULA: That's correct, Your Honor.

MYy ATy x7 ) s
IED COURT:  You mzv wrocead.




ST - “\ ) 3
MR. DROCULA: Thanlk you. If it please the Court, the
plaintiff in this action segks to recover f£rom the Attorney

eneral ¢©f the United Statecs the firearm, a rifle, which was
used in the assassination Of DPresident John F. Kennedy, and a
pistol which caused the death of Patrolman J. D. Tippit,
T I double P T T, ©f the Dazllas Folice Depertment.

These weapoans were taken into custody in Dalles,

Texas, and were later surreadered to the possession of the
2resident's Commissicn on the assassination of President

Xennedy for use as evidence in its proceeding.

TR COURT: his zppears in the--these are allega-

MR, DROCULA: No, Your Honor. These are allegations
of fact which I zm stating. The pleading in this case recites
that the plaintiff purchased from Mrs. Marina Oswald, the

wldow of Lee Harvey Oswald, all right, title, and interest to

the rifle and pistol in question. He zlleges that she acquired

THE COURT: will you get me a yellow pad, please.
{(Request directed to law clerk)

Go ahead.

MR. DRCGULA: Ho alleges that after acquiring this
claim of ownership, he made dezmand upon Nicholas Xatzenbach,
the xttorney Ceneral cf the Un

ed States, for possession of

-

these firearms; that this demand has not been complied with.
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Por relief ne is asking this Court to enter an order
directing the Attornev Cenerazl to return these weapons to his

custody.

H

T COURT: well, now is the fact of the present
custody, in its nature and character, brougnt to the attention

Of the Court? Do I have o take judicial notice of ity is

4

there zany proof?

MR. DRCGULA: o, sir, the only=--we have submitted
as affidavits, attached to cur motion to dismiss, a copy of a
bill which has been intrcduced into the Congress of the United
States, and attached thereto is a House Repbrt which the House

Judiciary Committee attached to the bill when the House of

This House leport contains information demonstrating
the fact that these firezras were, indéed, the weapons used in
the assassinaticn of President Kennedy, and the death of
Cfficer Tippit, arnd also explains the background of the re-
quested legislaticn. 7That is en attachment to Exhibit B.

THE CQOURT: What you are really asking me to do,
then, is to consider vour motion to dismiss as 2 motion fox
summary judgment?

MR. DROGUL:: Well, not that, ¥Your Honor. The
faCct~——-

THZ COURT: It's & speaking motion to dismiss. 1In

other wordis, the moticn to dismicss usually just questions the

e
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legal sufficiency of the allecgations of the complaint, doesa't

(Sl

MR. DRCGULA: +ell, may I say this, ¥Your Honor. Tae
material relating to the sresident's Commission, and the sub=-
caquent legislation whicihi has been introduced, is not directly
relevant to the Goverzmment's motion today. I was making this
statement of facts merzly o supply the background for our
argunent.

The theory of cur motion to dismiss is not based upon
the presence in the Congress cf H. R. 9545, but rather upon the
exXistence in another ccurt of a statutory forfeiture proceeding
against the very firearms which are involved in this case. I

WE S

THE COURT: Hdow is

)

at brought to my attention?

MR. DROGULA: 7Tell, we have attached, as exhibits to
ouxr motion to dismiss, copies of the pleadings on file in the
Unitad States District Court for the Northern District of
Taxas. Also attached--ti:at is attached as Bxhibit £ to our
motion. Attached as Zxhibit C are copies of certain claim
gapers, and certain related forfeiture papers filed by the
intexnal Revenue Sarvice, which comgenced the forfeiture pro=-
ceeding.

THE COURT: So, really, you are arguing that there

nrecedence over this?

4}
(&3
:J
v
(4
o)
fus
(03]

is another acticn pendin

MR. DRCCULA: That's correct, Your Hocnor.
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THE COURT: ALl right. I will hear you on that then.
MR, DROGULA: Very well. As I mentioned, although I
into it in cetzil in view of the Court's comment,

When that Commission

nons were del

with the reccmmendation

purposes. Bu

to De eixac

g1

<o

these f£iresarms,

they had been involved in a violation of the Federal Firearms
Act,

dow, the first step under 26 U.S.C. Section 7325, in
instituting an administrative cfeiture proceeding, is to have
the weapons appraised Ly three qualified appraisers.

The statute, ©v iis speciiic terms, states that if

the appraisal

acnindistrativ

)
eselc

U
o

apprais

o

United States

néred dollars taen the

—~ ' 6

into custody following the assassina-

Eo

cae Pr

esident's Commission for use in

concluded its lﬂqui v the wea=-

ivered into the custody ©0Ff the Attorney Ceneral

it be preserved for historical

Iy b
cnac

t, subsequent to that date, on August 4t 1965,

Revenue Servicz made & determination

administrative forfeitn proceadings against
and thelr appurtcencaces, upon the ground that

by these is less than twenty-=-five

enue Service may proceed

ely agzinzt the firearms. On the other hand, if
is more than enty-£ive hundred deollars the

u
ot
o
0
H
o]
0
“~
34
e
0

3t immediately conmence a libel action

United States District Court where




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

il Dallas, Texas, so that it was necessary for the Goverament to

t commence the forfeiture proceading in Dallas, Texas.

the weapons were saized.

The appraiszls in this case came to considerably
less than twentv-five hundred dollars, so the Internal Revenue
Sexvice caused to be published in Dzazllas newspapers an advertise-
ment to the effect that these proceedings had been commenced.
In addéition, specific letiers were zddressed to the plaintiff,
and his counsel in this case, notifyirg him that he had thirty

ays within waich to £ile a claim to these firearms if he wished

—£

to contest the condemnation proceedings.

This claim was £iled along with the bond in the
amount of two hundred and f£ifty dollars to guarantee costs,
and again, according to the express provisions of Section 7325
of Title 26, the Internal Revenue Service transferred the

ire matter to the United States 2Attorney for the Northern

U
m

strict of Texas.

I might mention that it was necessary to commenca
thils forfeiture proceeding in the Northern District of Texas,
because, again, a specific statute, Title 26 Section 7323(a),
states that a forfeiture proceeding shall be an action in rem
and shall be ccmmenced in the United States District Court for
he distriect in which the weapons were seized.

In this casg, of ccurse, the weapons were seized in

Now, arfiter receiviang the plaintiff's claim in the
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administrative forfeiture proceading, the United States
Lttorney f£or the Northern District of Texas reguested leave

Lrom Chief Judge Joe Zwing Estes, of that court, Lo commence a

libel action against the weapons which are involved in this

Chief Judge Zctes signed an order granting leave to
commence the likel =zcticn on September 10th, 1965. 2Also in

that ordexr, which is attached to our motion as Exhibit E, Judge

3

stes directed that a writ of attachment issue to the marshal
to attach these gocds pending further order of the court.
Now, pursuaat to this order, on September 10th, 1965,

the Clerk for the Northern District of Texas, at the direction

2

o,

Py
sSue

0
th
&
[
o]}
[{a]
®
t
0}
G
(0]
1]
._1
wn

a warrant of seizure. Now, this warrant

8
v

¢t
'J
()

of seizure, a certifisd ccpy of which we have just received,
and winich I have and I will haad u» to the Court in just a
moment, directs the United States Marshal for the Northern
District of Texas to attach these firearws where they are pre-

sently located in Pallzs, Texas, and to hold them pending com=

| ad

pletion of the libel action.

Before I geit tco far chead of mysels, I would like to
mention that the thrust of the forfgiture proceeding is as
follcws: When Lee Harvey Oswald purchased the firearms corigi-

nally, nhe did so undexr a fictitious name, the name of A. J.

Regulations zromulgated pursuant to the Federzl
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Firearms 2ct, however, require that dealers in firearms must
maintain accurate records showing the names and identities of
psurchasers of fireaxms and certain other information. The

thrust of the Internal Revenue adminisitrative proceeding, and

the thrust of the libel zction £iled by the United States

',‘

~ttorney, is that these weapcocns were therefore involved in a
violation ©of the FPederal Firearms Act, because the purchase

caused a fictiticus encry to be made in records under the

(0]
[ol)
0]
i
4]
H
[75]
»
H
o)
|
()
b
(¢}
cr
L]
(&1

just mention this as information.
This is the matter which is before Judge Estes in the Northern
District of Texas. |

Now, after receiving the warrant of seizure, wnich
the ClerXk issuad cn Sestamber 10th, 1965, the United States
Yarshal did, in fact, zttach znd seize the weapons which are
the subject matter oI hils suit.,

In a return filed uvmon the warrant of seizure, the
Marshal made this statement, "On Sepierber 10, 1965, I exe-
cuted this writ by seizing....", he then goes on to describe
“he weapons which are involved in this suit, "...by delivering
a copy O0f this order granting leave Lo file libel and libel
oFf information to Mr. Cordon Shanklin, Spacial Agent in Charge
Faderal Bureau of Investigation at his offices Room 200 Mercan-
<ile Securities Building 1810 Commerce Street, Dallas, Texas,

and leaving the 2bove stored ia nis vault where seized, at

e
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licw, if the Court will permit me, I weculd like to

hand up a certified ceoy 0F this warrant of seizure f£or the
pDurposes of this argument.

THE CCURT: CSo you want that marked as an exhibig, or
what?

MR. DRCGULZ: 325 pardeon, Your Hoacor.,

TEZ COURT: “What zre you doing with it? wWhat are
che mechanics here of your bringing it to my atteantion; are

ycu introducing it in evidence, or attaching it to your motion?

MR, DRCGULA

»
1%

I would like to ccasider it appendad
Lo cur wotion tc dismiss, iZ the Court please. On Friday last

W

(0]

£iled a supplemental memcrandum in support of our motion.
THIZ COURT: Well, we will permit it to be marked as
an exhibit to the moticn. We will give it the next leitter,

ange=——-

L]
)
vd
O
4!
g
vl
4

It will be Bxhibit P, Your Honor.
THE COURT: Sxnibit 7. And we will just let it
stand until I have an opportunity to hear counsel, if he has an
cbjectiocn te it.

MR, DROGULA: Very well, Your Henor. On this basis,
the eargument in supmort o©f cur motiqn to dismiss goes in two

directions. Tirst o zll, we say that the Northern District

+

cZ Texas now has jurisdiction, not cnly of the forfeiture pro-
cegding Deczuse Dy statute the forfeiture proczeding had to be

rought in that district, but it now has actual custedy of the
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firearms involved herein.
THEE COURT: Why did it have to be instituted there?

MR. DROGULA: wWell,

41}

statute of Congress, Your
Honor, 26 U.S.C. Secticm 7323(a) provides that forfeiture
proceedings shall be considered actions in rem aand shall be
brought in the district in which the weapons were seized.

Ncw, these weapons were seized £0llowing the assassing=-
tion, and the cdeath of Patrolman Tippit, in Dallas, Texas. So,
it is that court.

2nd there arxc several authorities in support of that
proposition, Your Zoncr. Gerth against the ﬁnited States,
cited in our suppiemental memorandum, 132 Federal Suppleament
€94, where the court scguarely stated that tae forfeitu&e Pro=-
ceedings are to be commenced where the weapons are seized, pur-
suant to this provisiocn in 26 U.S.C.
S0 that our zrgument is {hat since these wespons are
in the custody of the Northern Disitrict of Texas, if the for-

Zeiture proceeding is successful, these

-

Jeapons will be con-
demned to the Goveranmeni. Fnd, obviously, the plaintiff in

this action, wherein he seeis possession, cannot recover. On

the cother aand, on 23 T.S5.C. Section--exXcuse me for & moment--

3

455, provides that if the clazimant, Mr. King, is successful

’-l
4
f,
9}
(0]
by

Zorfeiture proczeding in Dalias, Texas, the court will

;direct the weapoas to e raturned to him forthwith.

Now, Mr. Xing, =s I uncdarstand it, accoxding o the
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Monday, October 1llth, in which to

£ilz a moxiocn Lo intervene ina the likel action in Dallas. If

ne dces so, he will have

cf cwzership and make any

an oopcrtunity to present all c¢laims

argument wnich he could meke in thi

court. If he is successful in defeating the forfeiture pro-

ceedings, ne will recover
they will be forfeitced <o
But, we take th
the forfeiture proceeding
Congress.,
An examinatics
cases docided under them,

have construed the forfeis

remedy, and that a plaint

for the retuxn of property if =

action, is pending. The

ovexr the proverty. Ee wxa

claims of cwnership, and

12

=3

the weapons. If he is not successful

tae Government.

2 pocsition that under the statute that

is the exclusive remedy provided by

ci the forfeiture provisicas, and the

weuld demonstrate that the courts
ture statute as being an exclusive

iZf may not file an independent acti

a

orfeiture proceeding, libel

on

courts nave said that all of his right

..-.
o
)
'
'.:
O
]
'.-
g
v
cr
N
0
G
o

has jurisdicti
zs5 jurisdiction by writ of attachmen
v £ille 2 motion to intervene, make h

thiat once this is commenced the juri

ticn is withdrawn £from zll other courts.

ntasl memorandunm we ¢ite the case of

s o Le oarticularly appropriate her

supplanental memo.

on

t

is

S=-

Adelbert College, 208 U. S. 38 at page

e.

y
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“When a court of competent jurisdiction has, by

aporopriate proceedings, taken property into its possession

H‘I

Lnrougn its o 1icers, the property is thereby withdrawp from
the jurisdiction of all other courts.

“The latter couris, though Of concurrent jurisdiction,
are without nower to render any judgment which invades or dis=-
turbs the possession of the property while it is in the custody
of the courxt which has seized it.”

Ncw, we say that the court which has seized it is the

)

Northern District of Texas, and that according to the exclusive
remedy which Congress has provided, it is the court which must
etermine the Iisstes invoived here.

Now, the other applicable provision which we consider

-

to be dispositive on this voint is 28 U.S.C. Section 2463,

which is quoted on the first page of our supplemental memorandum.
Now, this statute provision "All property taken or
detained under any revenue law of the United States shall not

-

be repleviable, but shall be deemed to be in the custody of the
law ard subject only to the crders and decrees of the courts of
the United States having jurisdiction thereof." 2nd the Gerth
case cited at the bottom of pace 1 squarely ! nholds that the

phrase "courts of the Uaited States having jurisdiction thereofl
neans the courts in which the forfeiture proceeding is pending;

courts which have jurisdiction cover the res. So that that sec-

G}

ticn s3uarely holds that they are not repleviable.
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|lwhich had teen seized by Internal Revenue f£iled, as the plain-

tilis case has made a claim in the forfeiture proceeding?

ané under the statute, whonever

% 14

Now, I think, generally, plaintiff's cocmplaint in
this case can be coastrued as an attempt to replevy these fire-

arms from the custody of the Attorney General. But, of course,

as the warrant of seizure ncw shcews, they are in tha custody oif

(r

he Northern Distric

cr

of Texas, which court, by Congress, has

4

bJ

een designated as the district in which these issues snould
be resolved.

Now, the authorities cited in our oOriginal memorandumy
commencing at page 5, all hold that the forfeiture proceeding
wnich Congress has spgeciifiied must be deemed exclusive, and that

has no independent right to maintain an action for

rr
e
0
3
(0]
1
[
[l
o
o]
h
T
H
0
r

erty because e has an adequate remedy under
the administrative procedure supplied by Congress.
In United Stotos against One 1955 Oldsmobile Sedan,

which is a Western District of Pennsylvania decision in 1960,

O

cited at 135 (sic) Fad. Supp. 903, the owner of an automobile

't3
th
bt

i nas done here, an action for its return. & forfeiture
oroceeding had been comnmenced, but the plaintiff did not parti-
civate. Just as the forlceciture proceeding is now in the

Northern District of Texas. And the court granted—=—e-—

THE COURT: Did& vou tell me that the plaintiff in

MR. DRCCGULE: VYes, Your Zcnor, under the regulatiomns,

nternal Revenue files an

(3
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acministrative forfeiture proceeding any claimant has thirty
days in which to come in and file a claim. Cn September 3rd,
1665, this plaintiff Ziled an elaborate claim with Internal
Revenue setting Zforihr zis basis of his claim of ownership,
setting forth the sctrce of his title, and challenging the
validity of the forfeiture.

This £filing of the claim made it necessarxy for

Internal Revente to trznsmit the entire proceedings to the

&
5]
(8
«r
0
£
w

tates Attorney for the Northern District of Texas for
the commencenmant of 2 libel action, wherain this plaintiff may

have all his rights determined in a court of law.

H

THE COURT: Whaat relief does he demand in this

MR. DROGULA: Well, in this claim, Your Honor, he===-

THE COURT: Selivery of the weagons?

MR. DROGULA: V¥Yeas, Your Honor. Well, in this--=he
claims to be the owner, and he challenges the legal basis upon
which the forfeiture is premised, and he--and in there he also
denies, I believe, the jurisdiction of that courtwe-=

THEE COURT: Oh.

MR. DRCGULL: ~—~lbecause he--well, he makes the
2llegation=———-

HE COURT: He doesn't request, then, affi:mati&e
celief from the U. S. couxis?

MR, DROGUL2: It's mwv understanding that he does not,

e
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i oFf the quotation, "The suthority of the collector is at an end,

o 16
)
Your Honor. It was not nacessary f£or him to do so at that
stage.

Now, at the nexi step in the proceeding, which is the
£iling of a motionm to intervene in the libel action in the

district court, at that time he must make an affirmative claim

setting up his owaership, challenging the forfeiture, and

)

demanding the property. as I say, this motion to intervene,

-

s I understand the procedures, nust be £iled by next Monday.

fJ

Now, the basis for this, however, and the fairness of
it all, is set out in & decision of the Niath Circuit, Thomp~

SOn=—=—m

MR. DROGULA: VYes, sir. Tais is on page 7 of our
original memorandum. ow, this case was decided under the
predecessor statute, which i3 the same procedure as opbtains
today, but it involves a different amount.

There the plaintiff had filed a claim for the return
of property and the court dismissed it, saying, "“You have a
nerfectly adequate remedy. You can participate in the for-
feiture proceedings. and if you win you will get your property

And the quotation on that page, the court saide=-
points cut that he may file a claim and a bond, and when this
is cdome, starting the second sentence in the first paragraph

and the whole matter Ls automatically transferred to a court oFf
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law, where all the parties in interest are given their day in
ccurt and a £ull opportunity to be heard.

"This remedy would seem O be £ull, complete, and
adacuate. True, the claimznt is not given a rignt of action
in his own name; but this in no wise detracts from the adequacy

0f the legal remedy. He is given the right to compel the

B

ovarnment to institute proceedings in which his rights may be

th

ully heard and determined, anrd it is entirely immaterial
whether he appears in court &5 a plaintiff in an action of law,
or as a claimanit in a proceeding at law to declare a forfeiture

“The very object of the statutae would seem to be to

giva parties claiming the seized property a right to have their

| claims determined in a court of law, instead of compelling them

tOo resort to some other nroceeding, or to invoke some other

Now, the plaintifZ, in the brief opportunity I had
L0 examine theilr memorandum f£iled this morning, seems to
suggest that after the clainm has been filed, at that point any
court--any court~-can entertain tine proceeding transferred
frcm the cellector in thie Thompson-Schwaebe case. However,
this is plainly not correct, because as I mentioned, the
statute requirgs that the district court which entertains the
action is the district court for the district in which the
weapons were seized. This is specified by statute.

So that under the procedure outlined in the Schwaebe
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case, this plaintiff has filed a claim.and has thus terminated
all proceedings before Internal Revenue, and he now has an
coopportunity to intervenz in the court proceedings wherein,

under the Scahwaebe case, all his rights can be heard and

(o]
Il

detexmined.

The other authorities which we have also cited in
iere, as I mentionad, in the United States versus One 1555
Oldsmobile Sedan, the court granted the Government's motion to
éismiss for lack of jurisdiction, and it said so with respect
Lo the very section wa are relying cn here today. And the
guotatiocn on page 5 ©of cur original memorahdum, the court said,

"Section 7325, Title 25 U.S.C.A., provided movant with an

V]

dequate

1]

mady at 12w to contest the legality of the seizure

forfeiture ©of his automobile.”

o]]

n

9]

2nd at the end of that cquotation, the court said,
"Also it seems eminently clzar that the court in the matter
under consideration doas have jurisdiction to order the return
of the automobile to the movant.®

So, agéin, our argument in support of our motion to

S takes two rczds. First, we say that this very detailed

ol
l, ¥
[)]
2!
[ ad
[ &1

nrocedure, which Congress has creatad. is an exclusive remedy.
ind under these cases it is the remedy which plaintiff must
Dursue. Secondly, we say that the Northern District of Texas
has “aken custody and control, and that they are entitled to

retain custody and coatrol until the forfeiture proceeding is
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