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[4] We decline to exten! this rule, 
somewhat mechanically, to ‘he second 
stage of NARA sentencing in all cases. 
Where “imposition of sentence” in the 
functional sense contemplated by Fed.R. 
Crim.P. 43 occurs’ at the first NARA 

hearing, as it did here, it would be a 
disservice to require the defendant to be 

transported back from the NARA center, 
held in the Jail, and marched into court 

simply to hear a judge do what he de- 
clared he would do3 

It was part of her plea bargain agree- 
ment with the prosecutor, which the 
court accepted, that if she were ap- 
proved by NARA, she would receive a 
NARA sentence. Since the court had no 
discretion to sentence to NARA for a 
term less than 10 years, her reappear- 
ance was purposeless. Appellant does 
not contest the NARA study findings in 
any way. Compare United States v. 

Carroll, 141 U.S.App.D.C. 118, 486 F.2d 
272 (1970). She merely asserts the opin- 
ion in Unitéd States v. Johnson prohib- 
its speculation “as to what defendant or 
his counsel might have said” at sentenc- 
ing. But Johnson was not a case in 

which a defendant waived the right to 
be present, but one in which lack of no- 
tice precluded an opportunity to exercise 
that right. Under 28 U.S.C. § 2255, we 
need not act in the absence of a colora- 
ble claim of prejudice. Cf. Hill v. Unit- 

ed States, 368 U.S. 424, 82 S.Ct. 468, 7 
L.Ed.2d 417 (1962). 

We therefore hold that the initial 
hearing constitutes the “imposition of 
sentence” referred to in Fed.R.Crim.P. 
43, and a waiver of presence at the 
second stage is effective: where (1) the 
defendant is present and has an opportu- 
nity to be heard at the initial NARA 
hearing; (2) the defendant requests 

5. This is not a case like United States v. Beh- 
rens, 375 U.S. 162, 84 S.Ct. 295, 11 L.Ed.2d 
224 (1963), in which the Court held the final 
fixing of a definite term, rather than the initial 
“tentative” sentence, was the “sentence that 

counts” under 18 U.S.C. § 4208(b). Id. at 166, 

84 S.Ct. 295. As a factual matter, the “sen- 

tence that counts” under NARA may often be 

when the trial judge commits for the initial 
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NARA treatment and the court agrees 

to impose that sentence subject to a fa- 
vorable NARA study; and (3) at least 

where the defendant now challenges nei- 
ther that plea bargain nor the findings 
of the NARA study. 

The judgment is affirmed. 
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On remand from the Court of Ap- 
peals, 157 U.S.App.D.C. 340, 484 F.2d 
820, in an action in which the plaintiff 
sought disclosure of various reports eval- 
uating personnel management in various 
federal agencies, the District Court, 383 
F.Supp. 1049, John H. Pratt, J., ruled 
disclosable certain portions, and exempt 
certain other portions, of personnel man- 
agement .evaluations prepared by the 
Bureau of Personnel Management of the 
Civil Service Commission. Only the Civil 
Service Commission appealed. The 
Court of Appeals, Wilkey, Circuit Judge, 
held that the evaluation reports, dealing 

study, particularly where the trial judge prom- 
ises to sentence to NARA if the study is favor- 
able. Cf. Balkin, Legal Problems in Sentenc- 
ing, 54 F.R.D. 289, 297 (1971). 
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with compliance of federal agencies with 
policies set down by statute, executive 
order and Commission regulations and 
with such programs as equal employ- 
ment opportunity, labor-management re- 
lations and employment of Vietnam era 
veterans, were not exempt from disclo- 
sure under the Freedom of Information 
Act section exempting matters “related 
solely to the internal personnel rules and 
practices of an agency”. As to the ex- 
emption for “inter-agency and intra- 
agency memorandums,” the entire proc- 
ess of management appraisal, evaluation 
and recommendations for improvement 
could not be protected as a whole where 
affidavits, on cross motions for summary 
judgment failed to carry the govern- 
ment’s burden of proof of exemption and 
where the affidavits were not only con- 
clusory, but failed in any way to define, 
explain or limit the “deliberative proc- 
ess” which the government sought to 
protect. 

Affirmed. 

Leventhal, Circuit Judge, filed a 

concurring opinion. 

1. Records <=14 
.Second exemption in Freedom of In- 

formation Act, exempting matters “re- 
lated solely to the internal personnel 
rules and practices of an agency,” was 
intended by Congress to be interpreted 
narrowly and specifically, and it exempts 
from disclosure only routine “housekeep- 
ing” matters in which it can be pre- 
sumed the public lacks any substantial 
interest. 5 U.S.C.A. §§ 552, 552(b)(2). 

2. Records <=14 
It was clear legislative intent, in en- 

actment of Freedom of Information Act, 
to assure public access to all governmen- 
tal records where disclosure would not 
significantly harm specific governmental 
interests, and recognized principal pur- 
pose of the Act requires court to choose 
that interpretation most favoring disclo- 
sure. 5 U.S.C.A. §§ 552, 552(b)(2, 5). 

3. Statutes 217.3 
Court in interpretation of Freedom 

lof Information Act must be wary of re- 
SPS F ad---72 i   
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lying upon House Report, or even state- 
ments of House sponsors, where their 
views differ from those expressed in the 
Senate. 5 U.S.C.A. §§ 552, 552(b)(2, 5). 

4. Records o=14 ; 
Personnel management evaluations, 

prepared by Bureau of Personnel Man- 
agement of the Civil Service Commission 
and dealing with compliance of federal 
agencies with policies set down by stat- 
ute, executive order and Commission 
regulations and with such programs as 
equal employment opportunity, labor- 
management relations and employment 
of Vietnam era veterans were not. ex- 
empt from disclosure under Freedom of 
Information Act section exempting agen- 
cy records related solely to internal per- 
sonnel rules and practices of an agency. 
5 U.S.C.A. § 552(b)(2). 

5. Records @>14 

Freedom of Information Act section 
exempting “inter-agency and intra-agen- 
‘cy memorandums or letters which would 
not be available by law to a party other 
than an agency in litigation with the 
agency” was intended to exempt from 
disclosure those documents, and only 
those documents, normally privileged in 
the civil discovery context. 5 U.S.C.A. 
§§ 552, 552(b)(5). ' 

6. Appeal and Error ¢170(1) 
Where argument asserted on appeal, 

ie., that portions of reports constituted - 
integral part of ongoing, predecisional 
deliberative agency process and were 
thus exempt from disclosure under Free- 
dom of Information Act, had not been 
asserted in district court, and nowhere in . 
affidavits offered in district court nor in 
sample reports was there mention of fact 
that reports were to be used as part of 
deliberative process within Civil Service 
Commission, argument was rejected on 
appeal. 5 U.S.C.A. § 552(b)(5). 

7. Records 14 

Under Freedom of Information Act, 
it is not en..igh to assert, in context of 
exemption fur “inter-agency and intra- 
agency memorandums or letters which 
would not be available by law to a party 
other than an agency in litigation with



    

   

      

   

    

   

        

   

      

   

      

   

   
   

        

   

  

   

        

   

      

    

        

   

  

   

  

   

    

   

    

the agency,” that document is used by 
decision maker in determinatic’. of poli- 
cy; to come within privilege against dis- 
covery, and thus within such exemption, 

document must be direct part of deliber- 
ative process, making recommendations 
or expressing opinions on legal or policy 
matters; ‘predecisional materials, to be 

exempt, must also be part of agency 
give-and-take, of deliberative process, by 

which decision itself is made. 5.U.8.C.A. 
§ 552(b)(5). 

8. Records e14 
Entire continuous ongoing process of 

management appraisal, evaluation and 

recommendations for improvement, be- 
ginning with inquiries by Civil Service 

Commission staff through final recom- 
mendations to subject agency and its 
final action thereon was not exempt un- 
der Freedom of Information Act as “in- 
ter-agency and intra-agency memoran- 
dums or letters which would not be 
available by law to a party other than 
an agency in litigation with the agency,” 
and affidavits which merely set forth in 

conclusory terms that such exemption 
was applicable to evaluative portions of 

the reports were insufficient to enable 
court to determine what portions of the 

material could be protected. 5 U.S.C.A. 

§ 552(b)(5). 

9. Records <-14 

Final decisions or final actions of 

agency surveyed by Bureau of Personnel 

Management of Civil Service Commis- 

sion would be final actions, subject to 

disclosure On proper inquiry, under Free- 
dom of Information Act. 5 U.S.C.A. 
§ 552(b)(5). 

10. Officers “11 

After Bureau of Personnel Manage- 

ment of Civil Service Commission trans- 
mits its evaluations and recommenda- 

tions to agency. surveyed, there is no le- 

gally enforceable obligation on subject 

agency to take any action at all. 

11. Records 14 
Freedom of Information Act section 

exempting “inter-agency and intra-agen- 

E %, _ 
ae 

1138 523 FEDERAL REPORTER, 2d SERIES 

cy memorandums or letters which would 
not be available by law to a party other 

than an agency in litigation with the 
agency” is basically codification of com- 
mon sense, common-law privilege, also. 
referred to as “executive privilege”, 
shorn of any constitutional overtones of 

separation of. powers, i.e., recognition 
that government cannot operate in a 
fishbowl; the exemption is designed to 
protect subordinates’ advice to superiors, 
and to protect true deliberative process 
‘usually leading up to final decisions. 5 
U:S.C.A. § 552(b)(5). 

12. Federal Civil Procedure 22539 

In action under Freedom of Infor- 

mation Act, affidavits, on cross motions 

for summary judgment, failed to carry 

government’s burden of proof of exemp- 

tion where affidavits were not only con- 
clusory, but failed in any way to define, 

explain or limit the “deliberative proc- 

ess” which government sought to pro- 
tect. 5 U.S.C.A. § 552(b)(2, 5). 

Appeal from the United States Dis- 
trict Court for the District of Columbia 
(D.C. Civil, Action 1753-72). 

Leonard Schaitman, Atty., Dept. of 
Justice, with whom Carla A. Hills, Asst. 

Atty. Gen., at the time the brief was 

filed, Earl J. Silbert, U. S. Atty., and 

Frederick D. Cohen, Atty., Dept. of Jus- 
tice,, were on the brief for appellants. 

Mark H. Lynch, Washington, D. C., 

with whom Larry P. Ellsworth, Alan B. 

Morrison and Ronald L. Plesser, Wash- 

ington, D. C., were on the brief for ap- 
pellee. 

Before LEVENTHAL and WILKEY, 

Circuit Judges and MERHIGE,* United 

States District Judge for the Eastern 
District of Virginia. 

Opinion for the Court filed by Circuit 

Judge WILKEY. 

Concurring opinion filed by Circuit 
Judge LEVENTHAL. 

* Sitting by designation pursuant to 28 U.S.C. § 292(d).
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WILKEY, Circuit Judge: 
This is a suit under the Freedom of 

Information Act (FOIA) seeking to com- 
pel disclosure of “Evaluation of Person- 
nel Management” reports, as well as re- 
ports and studies of a similar nature, 
prepared by the Bureau of Personnel 
Management of the Civil Service Com- 
mission (the “Commission”). After ex- 
amining a representative sample of nine 
documents, the District Court granted 
plaintiff's motion for summary judg- 
ment, and thus ruled disclosable those 
portions of the reports which the 
Government claimed were exempt under 
Exemption 2! and Exemption 5,2 insofar 
as the reports consisted of material re- 
lating to analysis of how the agencies’ 
personnel policies were being carried out. 
On the other hand, the District Court 
granted the Government’s motion for 
summary judgment and thus protected 
from disclosure those portions of the re- 
ports consisting of advice and recommen- 
dations to the agencies as to how to im- 
prove their personnel programs and 
those portions of the reports which con- 
tain references to individual employees 
or particular agency officials. Since 
only the Commission perfects an appeal 
from the judgment entered by the Dis- 
trict Court, the latter ruling is not be- 
fore us. 

For the reasons set out, we affirm the 
District Court’s disposition. 

I. Facts and Procedural Background 

Plaintiff, a law professor doing re- 
search into the Civil Service Commission, 
seeks disclosure of reports prepared by 
the Commission’s Bureau of Personnel 

I. “[T]his section does not apply to matters 
that are related solely to the internal 
personnel rules and practices of an agency 

--” 5 U.S.C. § 552(b)(2) (1970). 

2. “[T]his section does not apply to matters 
that are inter-agency and intra-agen- 
cy memorandums or letters which would not 
be available by law to a party other than an 
agency in litigation with the agency.” 5 
U.S.C. § 552(b)(5) (1970). 

3. Affidavit of Gilbert A. Schulkind, Director, 
Bureau of Personnel Management Evaluation, 
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Management during the fiscal years 1969 
through 1972. These reports, denominat- 
ed “Evaluations of Personnel Manage- 
ment,” are “the Commission’s evaluation 
of the way the agencies’ Managers and 
supervisors are carrying out their per- 
sonnel management responsibilities 

. ..”3 The Commission prepares 
these reports in furtherance of its re- 
sponsibility to inspect agency personnel 
action and to determine whether that 
action conforms to applicable rules and 
regulations. 

Plaintiff’s request for disclosure was 
denied by the Director of the Bureau of 
Personnel Management Evaluation on 15 
June 1972.4 In a letter dated 17 August 
1972° the Executive Director of: the 
Commission, Mr. Rosen, sustained this 
decision, claiming that the reports were 
exempt from disclosure under the 
second, fifth, and sixth exemptions of 
the Freedom of Information Act. Plain- 
tiff then filed an action in the District 
Court to compel disclosure, On cross- 
motions for summary judgment the Dis- 
trict Court originally granted the 
Government’s motion. On appeal this 
court reversed and remanded the case 
with directions that “the Government 
should undertake to justify in much less 
conclusory terms its assertion of exemp- 
tion and to index the information in a 
manner consistent with Part IIT” of our 
opinion.® 

On remand the Government, with 
plaintiff’s acquiescence, filed nine repre- 
sentative reports from which identifying 
details such as agency names were delet- 
ed. A table accompanied each report 

United States Civil Service Commission (here- 
inafter Schulkind Affidavit), 2; Appendix. 
(App.) 23. 

‘4, App. 16-17. 

5. App. 20-21. 

6. Vaughn v. Rosen, 157 U.S.App.D.C. 340, 484 
F.2d 820 (1973), cert. denied, 415 U.S. 977, 94 
S.Ct. 1564, 39 L.Ed.2d 873 (1974).



      1140 

correlating the page, paragraph,, or sen- 

tence for which a claim of exemption is 

being made with the exemption being 
relied upon. The parties have agreed 
that the nine sample reports are repre- 

sentative of the documents sought and 
that any decision as to those documents 
will be applicable to all of the 
documents’ at issue. 

After examining the sample reports, 
the District Court ruled® (1) that the 
documents as a whole are not related 
“solely” to the internal personnel rules 
and practices of the various agencies and 
therefore are not exempt from disclosure 
under the second exemption; (2) that 
the “factual, investigative, and evalua- 
tive portions” of the documents “reflect 
final objective analyses of agency per- 
formance under existing policy” and “re- 
veal whether the agencies’ policies are 
being carried out,” rather than “advisory 
opinions, position papers, policy recom- 
‘mendation, or other such intra-govern- 
mental documents concerned with the 
deliberative processes of the Commis- 
sion,” and therefore are not exempt un- 
der the’ fifth exemption; (3) that the 
documents contain easily severable rec- 
ommendations from the Commission to 
the other agencies which are exempt 
from disclosure under the fifth exemp- 
tion; and (4) that disclosure of the por- 
tions of the documents, including case 
listings, which refer to particular individ- 
uals by name or title would constitute a 
clearly unwarranted invasion of ‘personal 
privacy, and therefore are exempt under 
the sixth exemption. 

Those portions of the sample reports 
found not to be exempt from disclosure 
cover a wide range of topics: labor-man- 
agement relations, position classification, 
equal employment opportunity, the merit 
promotion program, processing of per- 

7. All told, 2,448 reports are covered by plain- 
tiff's request.. These reports fill 17 standard- 
size, five-drawer filing cabinets. Affidavit of 
John J. Lafferty, Deputy Director, Bureau of 
Personnel Management Evaluation (Lafferty 
Affidavit), {118, 9a; App. 45, 46. 
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sonnel actions, incentive awards and the 

employee suggestion program, manage- 
ment’s evaluation of employee perform- 
ance, employment of Vietnam era veter- 
ans, employee training, manpower plan- 
ning, employment of handicapped indi- 
viduals, recruitment efforts, and imple- 

mentation of reductions in force.2 The 
geographic coverage of the sample re- 
ports is equally diverse: two are nation- 
wide reports on entire agencies, one is a 
regional evaluation, and the rest focus 
on particular installations of an agency. 

Each of the reports concludes with a 
series of recommendations made by the 
evaluating team. These recommenda- 
tions. are variously labelled “Action 
Items,” “Recommendations,” or begin 
simply with the words “we recommend” 
or “we suggest.” The District Court 
held those to be clearly recognizable, eas- 
ily severable from the narrative portions 
of the reports, and exempt from disclo- 
sure This portion of the District 
Court’s order was not appealed. 

Although. we follow a slightly differ- 
ent reasoning process from that of the 
District Court, we affirm the results 
reached. 

II. Exemption 2 

[1] Exemption 2 provides that agency 
records “related solely to the internal 
personnel rules and practices of an agen- 
cy” need not be disclosed under the 
Freedom of Information Act. Despite 
the seeming clarity of the exemption, 
the Senate and House Reports recom- 
mending passage of FOIA express con- 
flicting views as to the scope of the ex- 
emption. The Senate Report stated: 

Exemption No. 2 relates only to the 
internal personnel rules and practices 
of an agency. Examples of these may 
be rules as to personnel’s use of park- 

8. Vaughn v. Rosen, 383 F.Supp. 1049 (D.D.C. 
1974). 

9. Brief for Plaintiff-Appeltlee, pp. 8-9, 

10. 383 F.Supp. at 1054. 
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ing facilities or regulation of lunch 
hours, statements of policy as to sick 
leave, and the like. 

The House Report, on the other hand, 
declared: 

2. Matters related solely to the in- 
ternal personnel rules and practices of 
any agency: Operating rules, guide- 
lines, and manuals of procedure for 
Government investigators or examin- 
ers would be exempt from disclosure, 
but this exemption would not cover all 
“matters of internal management” 
such as employee relations and work- 
ing conditions and routine administra- 
tive procedures which are withheld un- 
der the present law.!2 

Virtually all of the courts that have 
considered the conflict between the two 
reports have held that the Senate Report 
most accurately reflects the intent of 
Congress.8 In addition, Professor Ken- 
neth C. Davis in the 1970 supplement to 
his Administrative Law Treatise argues 
not only that the Senate Committee’s 
statement “seems fully faithful to the 
words of the statute .»” but also 
States that “[n]o good reason for ex- 
empting ‘internal personnel’ rules and 
practices’ has ever come to my atten- 
tion.” 4 For many of the reasons ad- 
vanced by these authorities, we are of 
the view that the Senate Committee Re- 
port is authoritative and that Exemption 
2 exempts from disclosure only routine 

11. S.Rep.No. 813, 89th Cong., Ist Sess. (1965), 
p. 8. : 

12. H.Rep.No. 1497, 89th Cong, 2d Sess. 
(1966), p. 10, U.S.Code Cong. & Admin.News, 
pp. 2418, 2427. 

13. Stokes v. Brennan, 476 F.2d 699 (5th Cir. 
1973); Hawkes v. Internal Revenue Service, 
467 F.2d 787 (6th Cir. 1972); Stern v. Richard- 
son, 367 F.Supp. 1316, 1319 (D.D.C.1973); 
Consumers Union of United States, Inc. v. Vet- - 
erans Administration, 301 F.Supp. 796, 801 
(S.D.N.Y.1969), appeal dismissed as moot, 436 
F.2d 1363 (2d Cir. 1971); Benson v. General 
Services Administration, 289, F.Supp. 590, 595 
(W.D.Wash.1968), aff'd on other grounds, 415 
F.2d 878 (9th Cir. 1969); see Getman v. NLRB, 
146 U.S.App.D.C. 209, 212 n. 8, 450 F.2d 670, 
673 n. 8 (1971). But see Cuneo v. Laird, 338 
F.Supp. 504 (D.D.C.1972), rev'd on other 

cl 

California, the Chairman of the House 

              

   

                                                

   

    

   

   

  

“house-keeping” matters in which it can 
be presumed the public lacks any sub- 
stantial interest. 

First, it must be remembered that pri- 
or to the enactment of FOIA, the Ad- 
ministrative Procedure Act contained a 
public information section, Section 3.15 
This section . “was generally recognized 
as falling far short of its disclosure goals 
and came to be looked upon more as a 
withholding statute than a disclosure 
statute.” © The Supreme Court has not- 
ed that the prior section “was plagued 
with vague phrases.” !7 Among: these 
phrases was one which exempted from 
disclosure “any matter relating solely to 
the internal management of an agency 

- . ..” For example, Congressman 
King of Utah noted on the House floor: 

Federal agencies may limit the dissem- 
ination of a wide range of information 
that they deem related “solely to the 
internal management” of the agency. 
What are the limitations, if any, that 
are attached to this provision? 8 

In a similar vein, Congressman Moss of 

Subcommittee that considered the bill, 
pointed specifically to the phrase “inter- 
nal management” and declared that the 
purpose of the bill was to replace the old 
statute with “workable standards 
[containing] specific definitions of infor- 
mation which may be withheld.” 1 

grounds, sub nom. Cuneo v. Schlesinger, 157 
U.S.App.D.C. 368, 484 F.2q 1086 (1973), cert. 
denied, sub nom., Vaughn y. Rosen, 415 U.S. 
977, 94 S.Ct. 1564, 39 L.Ed.2d 873 (1974); City - of Concord v. Ambrose, 333 F “Supp. 958 (NLD. 
Cal.1971). 

14. K. Davis, Administrative Law Treatise, § 3A.17, pp. 144, 145 (1970 Supp.). 

15. 5 U.S.C. § 1002 (1964). 

16. Environmental Protection Agency (EPA) v. 
Mink, 410 U.S. 73, 79, 93 S.Ct. 827, 832, 35 
L.Ed.2d 119 (1973). , 

17. Ibid. 

18. 112 Cong.Rec. 1364445 (20 June 1966). 

19, Id. at 13642.
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Despite the similar wording of Exemp- 
tion 2, we refuse to believe that it was 

intended merely to reenact the much- 
criticized old exemption. Congress in- 
tended that Exemption 2 be interpreted 
narrowly and specifically. In our view, 
the House Report carries the potential of 
exempting a wide swath of information 
under the category of “operating rules, 

guidelines, and manuals of procedure 
. ..’2 The House Report states 

that the exemption “would not cover all 
‘matters of internal management’ such 

‘as employee relations and working condi- 
tions and routine administrative proce- 
dures . .”?1 and yet it gives pre- 
cious little guidance as to which matters 
are covered by the exemption and which 

are not. Although it is equally terse, the 
Senate Report indicates that the line 
sought to be drawn is one between mi- 
nor or trivial matters and those more 
substantial matters which might be the 

subject of legitimate public interest. 

This is a standard,-a guide, which an 

agency and then a court, if need be, can 
apply with some certainty, consistency 
and clarity. If we be wrong in finding 

this line of demarcation drawn by Con- 
gress, doubtless Congress will correct 

it—and hopefully this time, with both 

Houses in accord. ‘ 

[2] Reinforcing this interpretation is 

“the clear legislative intent [of FOLA] to 

assure public access to all governmental 
records whose disclosure would not sig- 

nificantly harm specific governmental in- 
terests.”"2 As a result, we have re- 
peatedly stated that “(t]he policy of the 
Act requires that the disclosure require- 

20. H.Rep.No. 1497, 89th Cong., 2d Sess. 

(1966), p. 10, U.S.Code Cong. & Admin.News, 

p. 2427. 

21. Ibid. 

22. Soucie v. David, 145 U.S.App.D.C. 144, 157, 

448 F.2d 1067, 1080 (1971). 

23. Ibid; Vaughn v. Rosen, 157 U.S.App.D.C. 
340, 343, 484 F.2d 820, 823, cert. denied, 415 

U.S. 977, 94 S.Ct. 1564, 39 L.Ed.2d 873 (1974). 

24. See generally, K. Davis, Administrative Law 

Treatise, § 3A.31 (1970 Supp.). 
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ment be construed broadly, the exemp- 
tions narrowly.” Thus, faced with a 
conflict in the legislative history, the rec- 
ognized principal purpose of the FOIA 
requires us to choose that interpretation 
most favoring disclosure. 

The second major consideration favor- 
ing reliance upon the Senate Report is 
the fact that it was the only committee 

report that was before both. houses of 
Congress.4 The House unanimously 
passed the Senate Bill without amend- 
ment, therefore no conference committee 

was necessary to reconcile conflicting 
provisions. There is evidence to indicate 
that the House Committee considering 
the bill felt under some pressure to ex- 

pand some of the exemptions in order to 
secure the bill against a threatened 
veto. Since the House sponsors were 
unwilling or unable to narrow the ex- 
emptions on the House floor by amend- 
ing the Senate Bill, they attempted in- 
stead to achieve their result indirectly 
through the Committee Report. 

[3] Whether this entire scenario is 

true or not, it suggests the reason why 

we as a court viewing the legislative his- 
tory must be wary of relying upon the 
House Report, or even the statements of 
House sponsors, where their views differ 
from those expressed in the Senate. As 

Professor Davis said: “The basic princi- 

ple is quite elementary: The content of 
the law must depend upon the intent of 
both Houses, not of just one.”** By 
unanimously passing the Senate Bill 
without amendment, the House denied 

both the Senate Committee and the en- 
tire Senate an opportunity to object (or 

25. Ibid; Hearings Before the Subcommittee 

on Administrative Practice and Procedure and 

Separation of Powers of the Senate Comm. on 

the Judiciary and the Subcommittee on Inter- 

governmental Relations of the Senate Comm. 

on Government Operations on S. 1142, et al. 

(Vol. 2), 93d Cong., Ist Sess. 122-26 (1973). 

26. See generally, K. Davis, Administrative Law 

Treatise, § 34.3] (1970 Supp.) at 175.
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concur) to the interpretation written into 
the House Report (or voiced in floor col- 
loquy). This being the case, we choose 
to rely upon the Senate Report. 

{4] Interpreted in light of the Senate 
Report, we hold that the Personnel Man- 
agement Evaluations here under consid- 
eration are not exempt from disclosure 
by virtue of Exemption 2. They relate 
not to such “house-keeping” matters 
such as parking facilities, lunchrooms, 
sick leave, and the like. The reports 
deal with the compliance of federal 
agencies with policies set down by stat- 
ute, Executive order, and Commission 
regulations. They deal with such pro- 
grams as equal employment opportunity, 
labor-management relations, and employ- 
ment of Vietnam era veterans. These 
programs are now or have been the fo- 
cus of legitimate public interest and at- 
tention.” They do not “relate solely to 

. an agency,” but to common 
policies and problems in many agencies. 
In light of the general purpose of FOIA, 
we do not believe Congress had reports 
such as these in mind when it enacted 
Exemption 2. 

III. Exemption 5 

[5] Exemption 5 was intended to ex- 
empt from the operation of the FOIA 
“those documents, and only those docu- 
ments, normally privileged in the civil 
discovery context.”"8 The only such 
privilege claimed to be relevant to this 
case is the privilege for “confidential in- 
tra-agency advisory opinions . . . ,” 
disclosure of which would be “Snjurious 
to the consultative functions of govern- 
ment ..7?8 The District Court 

27. In Rose v. Department of Air Force, 495 
F.2d.261 (2d Cir. 1974), cert. granted, 420 U.S. 
923, 95 S.Ct. 1115, 43 L.Ed.2d 392 (1975), the 
Second Circuit considered the “difference of 
approach between the House and Senate Re- 
ports” but came to no resolution because the 
difference was not critical to the case before 
it. The court did note that if it were to adopt 
the Senate construction of Exemption 2, “legit- 
imate public interest” would be a factor in 
determining the scope of the exemption. 495 
F.2d at 265. 

- ruled directly on this issue, holding that 

' 28. National Labor Relations Board v. Sears, 
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the “evaluations and factual data are not 
solely, or even largely, a part of the pre- 
decisional or consultative or deliberative 
process, but rather reflect final objective 
analyses of agency performance under 
existing policy.” 

Appellant disputes this finding of the 
District Court and argues that the evalu- 
ative portions of the reports constitute 
an integral part of an ongoing, pre-deci- 
sional deliberative process because (1) 
they play a consultative role by which 
the agency evaluates and changes its 
personnel policies, rules, regulations, and 
standards, and (2) because they act as a 
basis for the exercise of the Commis- 
sion’s power to withdraw an agency’s au- 
thority over its personnel affairs.2! 

[6] We can easily reject the second 
prong of appellant’s position. Appellant 
made no such argument to the District 
Court in its cross-motions for summary 
judgment. Nowhere in the affidavits of- 
fered by the Government in the District 
Court nor in the nine sample reports is - 
there any mention of the fact that the 
reports are to be used as part of a delib- 
erative process within the Commission. 

[7] Turning to appellant’s first argu- 
ment, we note initially that it is not 
enough to assert, in the context of Ex- 
emption 5, that a document is used by a 
decisionmaker in the determination of 
policy. Unevaluated factual reports or 
summaries of past administrative deter- 
minations are frequently used by deci- 
sionmakers in coming to a determination, 
and yet it is beyond dispute that such 
documents would not be exempt from 
disclosure.” Rather, to come within the 

Roebuck & Co., — U.S. —, —, 95 S.Ct. 
1504, 1515, 44 L.Ed.2d 29, 43 U.S.L.W. 4491, 
4496 (1975). 

29. Ibid., quoting from EPA y. Mink, 410 U.S: 
at 86-87, 93 S.Ct. 827. 

30. 383 F.Supp. 1053-54. 

31. Brief for Defendant-Appellant, pp. 24-26, 

32. EPA v. Mink, 410 U.S. at 87-88, 93 S.Ct. 
827. ot
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privilege and thus within Exemption 5, 

the document must be a direct part of 

the deliberative process in that it makes 

recommendations or expresses opinions 
on legal or policy matters. Put another 

way, pre-decisional materials are not ex- 
empt merely because they are pre-deci- 

sional; they must also be a part of the 
agency give-and-take—of the delibera- 
tive process—by which the decision itself 
is made. 

Of considerable importance to our de- 
termination here is that we have’ been 

along this road once before. -We re- 
manded to the trial court with instruc- 
tions as to the Government’s burden of 

showing specifically the character of the 
documents in issue. On the record we 

now have from the District Court, the 

Government attempted to make no clear 
distinction between the facts obtained as 
a result of the surveys made by the 
Commission, to enable the facts to be 
distinguished from the evaluative, inter- 

33. Perhaps the court’s. disposition here can be 
better appreciated if the flavor of the material 
the Government seeks to protect is sampled. 
In arguing that the “evaluative” sections of 
the Reports were in many instances indistin- 
guishable from the “recommendations,” al- 

though the trial court ordered the first dis- 
closed but the second protected, the Govern- 

ment cited the following from “Report No. 6, a 

representative Nationwide Review of Person- 
nel Management”: 

a. Manpower Planning 

Evaluation: The evaluative section ob- 

serves that improvements need to be made 

in planning, work organization, and posi- 

tion management. No generally accepted 

rule of thumo for predicting manpower 

needs is said to exist. (Representative Re- 

ports, hereinafter “RR”, pp. 133-34. 

Recommendation: ‘Place a higher prior- 

ity on the development of gencral guide- 

lines and standard for planning manpower 

needs on a coordinated basis. . . .” 
(RR, p. 135.) 

b. Position Classification 

Evaluation: There are shortcomings in 

the classification of positions in one cate- 

gory of employment, due to failure to con- 

form to the agency's “cyclic audit process 

to review and revise positions.” (RR, p. 

136.) 

_ Recommendation: “Ensure that all inac- 

curate position descriptions are corrected 

pretative, or final conclusions of the 
Commission. Rather, the Government 
sought to lump all of the reports written 
by the Commission—facts, interpreta- 
tion, evaluation, and recommendations— 

into one mass to be protected. Perhaps 
there are no true distinctions to be 
made. Perhaps the “facts” as observed 
and recorded by the Commission’s inves- 
tigative staff differ little from the “in- 
terpretative” or “evaluative” material. 
If this is the situation, then the Govern- 

ment has sought to protect too much; it 

has failed in its obligation to classify and 
differentiate meaningfully, for certainly 

not all-of this can be characterized as 
part of the deliberative process.8 

The Government has thus failed to 
carry its burden of proof on the issue. 
Two of the affidavits, those of Mr. Ro- 

sen and Mr. Lafferty, merely asserted in 
conclusory terms that Exemption 5 was 
applicable to evaluative portions of the 
reports, e. g., “It is my belief that the 

through full and effective implementation 
of the cyclic audit process.” (RR, p. 137.) 

c. Employee Development and Training 
Evaluation: ‘““We found that numerous 

training programs are developed and ad- 
ministered without sufficient knowledge 
of, and coordination by the central train- 
ing staff.” (RR, p. 144.) 
Recommendation: ‘‘Develop a coordinat- 

ed system to identify and meet training 
needs on an agency-wide basis.” (RR, p. 
145.) 

Evaluation: “Personnel Officers 

generally exhibit little or no involvement 
in identifying critical training needs. 

. .” (RR, p. 145.) 
‘Recommendation: “Substantially — in- 

crease the involvement of . . ._ per- 

sonnel officers in identifying training 
needs. . . .” (RR, p. 145.) 

d.) Promotion Prozram 

Evaluation: Too few promotions are 

made through competitive procedures, be- 
cause supervisors don’t understand this 
program. (RR, p. 146.) 

Recommendation: “Competitive proce- 
dures must be applied when filling a posi- 
tion with known promotion potential. 

. .” (RR, p. 149.) Supervisors of 
the program must be given formal train- 
ing. (d.) 
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information contained in this section is 

exempt from disclosure under exemp- 
tions two and five 2 Mr. 
Schulkind’s affidavit at one point makes 
a plaintive plea for confidentiality be- 

cause, in his view, confidentiality has re- 

sulted in agencies being forthright and 
candid with the Commission (not the oth- 

er way around). However, at no point 

does the affidavit discuss the. role which | 

the evaluative portions play in agency 
deliberations. We thus reaffirm what 

we said in our prior opinion: “This affi- 
davit [merely] set forth in 
conclusory terms the Director’s opinion 
that the evaluations were not subject to 

disclosure under the FOIA.” # 

Looking at the evaluative portions of 
the sample reports themselves, we note 

nothing in them to suggest that they are 
anything other than “final objective 
analyses of agency performance under 
existing policy.” While the Commis- 

sion’s evaluating team probably hopes 
that its analyses will have a salutary 
effect on agency personnel practices, the 
evaluative reports appear to be: informa- 

tional in nature. They provide the raw 
data upon which decisions can be made; 

they are not themselves a part of the 
decisional process. 

[8,9] The Government appears to ar- 
gue that this entire process of manage- 
ment appraisal, evaluation, and recom- 

mendations for improvement is a seam- 

less whole, that it is in its entirety a 
deliberative process, and that it is this 

process which the Government seeks to 

protect as an ongoing continuous affair. 

On this view, starting when the Commis- 
sion’s staff initiates a survey of an agen- 

34. 157 U.S.App.D.C. at 343, 484 F.2d at 823. 

35. The same management appraisals, . which 
are frequently done in each agency’s own in- 

ternal self-improvement process, would like- 
wise seem to be protected. 

36. On an = alternative interpretation, the 

Government would fare differently, but not 

much better. We might consider that the Civil 

Service Commission has completed its work 

when it makes its evaluation and recommen- 

dations to the surveyed agency. On this view, 

the recommendations to the agency and per- 

haps the evaluation also would be the final 
523 F.2d—7212 
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cy, when it notes down significant facts 

of its operation, compares these with 

personnel and other management di- 

rectives, evaluates what has been ob- 

served, until it formulates these evalua- 

tions into conclusions which are usually 

put as recommendations for improve- 
ment to the surveyed agency—all would 

be a part of a deliberative process. -As 

such it would be protected under Exemp- 
tion 5; to make any of it subject to 

disclosure is to do violence to the protec- 

tion written in Exemption 5. 

We cannot accept this. If we consider 
this entire continuous ongoing process of 
management appraisal, beginning with 
the action of the Commission’s staff in- 
quiries through the final recommenda- 
tions to the subject agency and its final 
action thereon, as a deliberative process, 

then surely we would be interpreting 
Exemption 5 to protect too much. The 
phrase “management process” or “per- 
sonnel improvement process” would 

swallow up a substantial part of the ad- 
ministrative process, and virtually fore- 

close all public knowledge regarding the 

implementation of personnel policies in 
any given agency. To accept the pro- 

posed Government interpretation of the 
management improvement process, the 

only final action which would be subject 
to public disclosure would be the action 

taken by the surveyed agency in the im- 

plementation of the recommendations of 
the Commission. These final decisions or 

final actions of the surveyed agency may 
or may not be publicly disclosed in the 
absence of specific inquiry, but they 

would be final actions and subject to 

disclosure on proper inquiry.** 

decision of the Commission itself. Under ac- 

cepted rules this decision would then be pub- 

licly disclosable as the final product of the 

Commission’s work. However, the factual ba- 

sis of the Commission’s work, i. e., the staff's 

gathering of facts as to the operation of the 

subject agency surveyed, would also be dis- 

closable. 

We prefer to view the Commission’s recom- 

mendations as the seed for deliberations by 

the subject agency itself, and thus protected 

by Exemption 5, as the trial court so found.
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{10] In another respect the proposed 

Government interpretation seeks to pro- 
tect too much, i. e., it assumes that the 

Commission recommendations, which it 

seeks to protect as part of a continuous 

deliberative process, eventually always 
result in final decisions and actions by 
the surveyed agency which can be made 

public. After the Commission transmits 

its evaluations and recommendations to 
the agency surveyed, there is no legally 
enforceable obligation on the subject 
agency to take any action at all. ‘Those 

with some knowledge of the daily func- 
tioning of the bureaucracy may surmise 
that an unknown number of these rec- 
ommendations simply go into the files 

and rest peacefully there, with no action 
which the Government here would define 
as final and subject to disclosure ever 

being taken at all. 

Thus, the Government’s characteriza- 

tion of this mass of material it seeks to 

protect as the “deliberative process” 
would result in a huge mass of material 
being forever screened from public view 
because the administrative bureaucracy 
had never reached a “final” decision on 

the management matters involved. The 

public has an inte-est in decisions de- 
ferred, avoided, or simply not taken for’ 

whatever reason, equal to its interest in 

decisions made, which from. their very 

nature may more easily come to public 

attention than those never made. 

We are not saying that a “final deci- 

sion” is necessary for there to be a “de-.- 
liberative process” which is protected by 

Exemption 5. Rather, we cite the ab- 

sence of any assured final decision as 

indicative of the amorphous nature of 
the mass of information the Government 

seeks to protect, i.e. the failure of the 

affidavits relied on to come to grips with 
and define what it is out of this mass of 

documents that the Government con- 

siders the “deliberative process” and thus 
entitled to protection. 

37. Confidentiality and Democratic Government, 

“The Record of the Association of the Bar of 

the City of New York,” Vol. 30, p. 323 (May- 

523 FEDERAL REPORTER, 2d SERIES 

[11] | We consider Exemption 5 as ba- 
sically a codification of the common 

sense-common law privilege, i e., the 

recognition that the Government cannot 
operate in a fish bowl. By “common 
sense-common law privilege” we mean 
what is usually referred to as “executive 
privilege,” shorn of any constitutional 
overtones of separation of powers. As 
Attorney General Levi has wisely ob- 
served, “[TJhe term ‘executive privilege’ 

. fails to express the nature of 

the interests at issue; its emotive value 

presently exceeds and consumes what 

cognitive value it might have possessed. 
The need for confidentiality is old, com- 
mon to all governments, essential to ours 
since its formation.” ” 

Exemption 5 is designed to protect 
subordinates’ advice to superiors, it is de- 
signed to protect a true deliberative 
process usually leading up to final deci- 

sions. If we construed Exemption 5 as 
broadly as the Government seeks to do 

here, we would go a long way toward 

undercutting the entire Freedom of In- 

formation Act. There is a huge quantity 
of amorphous management improvement 

activity in every agency which would be 
protected by an equivalent rationale, if 
we held that the evaluation reports of 

the Commission and the mass of facts 
behind them in this case were so protect- 
ed. 

[12] The affidavits relied on by the 

Government not only fail because they 
are conclusory; the affidavits fail to 

carry the Government’s burden of proof 
here because at no place do they define, 

explain, or limit the “deliberative proc- 
ess” which the Government seeks to pro- 
tect. 

We decline to hold on this record that 
there is a deliberative process, beginning 
with the Commission’s staff inspection of 
the subject agency and continuing to a 
definitely assured “final” decision by the 
other agency, which can invoke the pro- 

June 1975). See Nixon v. Sirica, 159 U.S. 

. App.D.C. 58, 121--23, 487 F.2d 700, 763-65 

(1973) (Wilkey, J., dissenting). 
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tection of Exemption 5 throughout until 
the final agency decision is reached. 
We therefore hold that the appellant 
failed to meet its burden under the 
FOIA of proving the applicability of Ex- 
emption 5. , 

IV. Conclusion 

The present case has been pending in 
administrative channels and before the 
courts for over three years. After this 
long period of time we are in a position 
to affirm finally a’ disposition that 
grants plaintiff most of the records he 
requested of the Commission. 

Congress has ordered that actions 
brought under the FOIA be “expedited 
in every way.” In light of this Con- 
gressional mandate and the delay al- 
ready experienced by plaintiff, we are 
ordering that the mandate of this court 
issue immediately. 

Affirmed. 

38. The Government relies at this point princi- 
-pally on three recent cases: Renegotiation 
Board v. Grumman Aircraft Engineering Corp., 
421 U.S. 168, 95 S.Ct. 1491, 44 LEd.2d 57 
(1975); Washington Research Project, Inc. v. 
Department of Health, Education, and Welfare, 
164 U.S.App.D.C. 169, 504 F.2d 238 (1974), 

cert. denied, 421 U.S. 963, 95 S.Ct. 1951, 44 
L.Ed.2d 450, 43 U.S.L.W. 3601 (1975); Mont- 
rose Chemical Corporation v. Train, 160 U.S. 
App.D.C. 270, 491 F.2d 63 (1974). None are 
applicable here. : 

In Grumman it was clear that neither the 
Regional Board decisions nor the decisions of 
the panel of the National Board had any effect 
whatsoever until they were considered by the 
full Board, and the full Board of five members 
then took action. So, in Grumman we find a 
deliberative process well defined from the 
Start, with a final decision by the full Board 
obligatory after one of the Regional Board or 
panel decisions. This is not true here. As 
indicated in the text, no final action by the 
surveyed agency is guaranteed. While the rec- 
ommendations of the Civil Service Commis- 
sion may serve as a seed for a deliberative 
process resulting in such final decision which 
would be public, there is no guarantee that 
this necessarily will take place. The prior 
work of the Commission is to accumulate the 
factual data, on which the Commission does 
make its recommendations, which we and the 

LEVENTHAL, Circuit Judge (concur- 
ring): 

In considering this case, I have devot- 
ed particular reflection to exploring the 
proper scope of exemption 2, which pro- 
vides that agency records “related solely 
to the internal personnel rules and prac:: 
tices of an agency” need not be disclosed 
under the Freedom of Information Act 
(FOIA). The legislative history is ob- 
secure, and previous decisions less than 
probing. I find there is more scope than 
the majority contemplates for exemption 
2. But I conclude that the Civil Service 
Commission studies at issue here must be 
disclosed because they relate predomi- 
nantly to evaluation of government-wide’ 
personnel policy rather than policy im- 
plementation internal to an agency. 

A. Legislative History. Both the leg- 
islative history and the commentary on 
the history of the (b)(2) exemption seem 
confused. 

There is a marked difference between 
the Senate Report and the House Re- 
port. The Senate Report provides: 

trial court hold protected, but we also hold 
that the facts accumulated are not within Ex- 
emption 5. 

In Washington Research a definite decision 
was called for in each individual case as to 
whether a person or institution applying for a 
grant actually received a grant. A decision, 
grant or denial, was made in each case. So, 
the evaluative reports there were part of a 
single deliberative process assuredly leading to 
a decision which would be made public. 

The same can be said of Montrose Chemical, 
which is even more clearly distinguishable. 
There the part of the deliberative process we 
held to be protected was the evaluative sum- 
mary of the whole vast record, made on the 
specific direction of the Administrator by his 
aides in order to assist him in making a deci- 
sion which he was obligated to make, and did 
make. 

Furthermore, in both Montrose and Wash- 
ington .Research the basic factual data was 
available to the public. Only the evaluative 
interpretative summaries were held by us to 
be protected. Here none of the factual data, 
this mass in 17 five-drawer file cabinets accu- 
mulated by the Civil Service Commission in its 
survey, would be available to the public in any 
other form if the Government prevailed. 

39. 5 U.S.C. § 552(a)(3) (1970).   is 
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Exemption No. 2 relates only to the 

internal personnel rules and practices 

of an agency. Examples of these may 

be rules as to personnel’s use of park- 

ing facilities or regulation of lunch 

hours, statements of policy as to sick 

& leave, and the like.! 

The House Report provides: 

Matters related solely to the internal 

personnel rules and practices of an 

agency: Operating rules, guidelines, ° 

and manuals of procedure for Govern- 

ment investigators or examiners would 
be exempt from disclosure, but this ex- 
emption would not cover all “matters 
of internal management” such as em- 

ployee relations and working condi- 
tions and routine administrative proce- 
dures which are withheld under the 

present law? 

A number of decisions sound the 

theme that the Senate Report is stronger 

because the Senate passed the bill before 

the House issued its report, and there- 

fore the “surer indication of congression- 

al intent is to be found in the Senate 

Report which was available for consider- 

ation in both houses.”? With all defer- 

ence, this seems to be a novel and totally 

unpersuasive canon of statutory con- 

struction. The Supreme Court has seen 

fit to quote any excerpt from the House 

Report even though no corresponding 

language appeared in the Senate 

Report The argument that the Senate 

Report was “available” to the House 

members is theoretical: The members of 

the House committee did have the Sen- 

ate Report, but they departed from it. 

If one is to give preference to date of 

preparation as a crucial factor, one 

_might just as well, or better, say that 

the second group had more opportunity 

1. S.Rep.No,813, 89th Cong,, Ist Sess. (1965) at 

8. 

2. H.R.Rep,No,1497, 89th Cong., 2d Sess. (1966) 

at 10, U.S.Code Cong. & Admin.News, p. 2427. 

3. Benson v. General Services Administration, 

289 F.Supp. 590, 595 (W.D.Wash.) aff'd on 
other grounds 415 F.2d 878 (9th Cir. 1969). 

This language is quoted in K. Davis Adminis- 

trative Law (1970 Supp.) § 3A.18, p. 145, and 

523 FEDERAL REPORTER, 2d SERIES 

to ponder and reflect. As to the mass of 

members of the House, the realities of 

the legislative process advise that what 
they had furnished to them for floor 

consideration is the bill (here there were 

no differences from the Senate bill) and 
the House Report. They could theoreti- 

cally send for the Senate Report, but 

what occasion would there be for such a 
rare step unless they were particularly 

interested in the bill (though not a mem- 

ber of the Committee) or were alerted 

by constituents? Again as a matter of 
the legislative reality of the legislative 

process, each House regards its own posi- 

tion as distinctive, and its members rare- 

ly if ever refer to reports of the other 
chamber. House and Senate reports of- 

ten are carbon copies of each other. 

The real question is, which report Let- 

ter fits the language of the statute, and 
purpose of the law as best the courts can 

discover that purpose. Putting aside the 

dates of the reports, it may fairly be said 

that in general the Senate Report places 
“emphasis on the fullest responsible dis- 

closure.” The House Report is more 

restrictive. Generally, then, the Senate 

Report may be taken as more in keeping 
with the overall purpose of disclosure. 

But that does not answer questions 

about the construction of any particular 

provision. 

As to exemption (2), all the Senate 

Report says is that certain items are ex- 

empt. No one can fairly doubt that 

these particular items are exempt under 

that provision. But the Senate Report 

cites these as illustrative, not definitional 

or exclusive. Nor is an intelligible prin- 

ciple of construction supplied in the 

House Report. It says that under ex- 

emption 2 there would be an exemption 

has been used in various opinions, e. q:, Get- 

man v. NLRB, 146 U.S.App.D.C. 209, 212, 1.8, 

450 F.2d 670, 673 n.8 (1971); Hawkes v. IRS, 

467 F.2d 787, 794 (6th Cir. 1972). 

4. NLRB v. Sears, Roebuck & Co., 421 U:S. 

132, 149, n.16, 95 S.Ct. 1504, 44 L.Ed.2d 29, 43 

ULS.L.W. 4491, 4496, n.16. 

5. S.Rep. at 3. 
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for “operating rules, guidelines and man- 
uals of procedure.” But obviously “oper- 
ating rules” as a category is far broader 
than “internal personal rules and prac- 
tices.”"* The House Committee then 
says that “employee relations and work- 
ing conditions” would be exempt, but as 
Professor Davis notes, such relations 
within an agency seems to be precisely 
those contemplated by the (b)(2)7 ex- 
emption, for they are “internal personnel 
practices” and do not reflect. administra- 
tive construction of governing substan- 
tive statutes or regulations, or otherwise 
directly affect or involve the outside 
public. 

B. Analysis. As demonstrated in the 

foregoing discussion, neither previous 
cases nor legislative history defines the 
core meaning of the (b)(2) exemption. 
When there are choices to be made in 
the application of a core principle, it may 
be helpful to invoke general guidelines, 

such as that the Information Act’s spirit 
favors disclosure and that exemptions 
are to be strictly construed.2 While 
strict construction of exemptions is valid 

as a general approach, the Supreme 

Court has made it clear that the princi- 
ple is not an absolute, and is not proper- 
ly used as a substitute for thinking 

through on the merits whether the two 
or more constructions have equal force 
in terms of the language and purpose of 
the exemption. We thus need a starting 
point for analysis of wherein choices 
may lie. 

6. See, e. g., Professor Davis, loc. cit. at 145: 

“Operating rules’ may be ‘internal personnel 
rules’ only to the extent that they deal with 

the relations between an agency and its em- 

“ployees, not to the extent that they deal with 

the relations between an agency and an outsid- 
er or between employees of the agency and an 
outsider.” 

7. Ibid. 

8. Strict. construction is also implicit in the 
command of § 552(c): “This section does not 

authorize withholding of information or limit 
the availability of records to the public, except 
as specifically stated in this section.” 
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The public disclosure concerns of Con- 
gress were first crystallized into law in 

the APA, which in § 3! required agen- 
cies to keep the public currently in- 
formed of their organization, procedures 

and rules. This public disclosure concept 
was born of the conviction that there 
was no justification for practices under 
which in some agencies “officers 

are controlled in their dealings with out- 
siders by instructions or memoranda 
which they are not at liberty to dis- 
close.” This interest of outsiders also 

extends to patterns of agency procedures 
and even to forms for complaints, appli- 
cations, reports and the like, which are 
“helpful to the individual because they 
simplify his task and make it unneces- 
sary for him to-speculate concerning the 

desired contents of various official pa- 

pers.” 2 There was an exception from 
§.3 for “(2) Any matter relating solely to 

the internal management of an 

agency.” 8 The Attorney-General’s 
Manual of 1947 explicating this excep- 
tion was oriented to the ultimate issue 
whether the “matter is solely the con- 
cern of the agency proper, and therefore 

does not affect the members of the pub- 

lic to any extent.” It continued: “Thus, 

an agency’s internal personnel and budg- 
et procedures need not be published (e. 

g., rules as to leaves of absence, vaca- 
tion, travel, ete.)’.4 

The FOIA was meant to abolish the 
old “internal management” exception, 
which apparently operated as a license 

9. FAA Administrator  v. Robertson, 

U.S. —, 95 S.Ct. 2140, 45 L.Ed.2d 164, 43 
U.S.L.W. 4833. 

16. 5 U.S.C. § 1002 (1964). 

1l. Final Report of the Attorney General’s 
Committee, Administrative Procedure in 
Government Agencies (1941), p. 29. 

12. Ibid., pp. 27-28. 

13. 5 U.S.C. § 1002 (1964). 

14, Department of Justice, Attorney General’s 
Manual on the Administrative Procedure Act 
(1947), p. 18.
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for bureaucratic secrecy, perhaps by con- 
sidering instructions concerning adminis- 

tration as exempt tools of “manage- 
ment” even when they were predomi- 

nantly administrative constructions of 
statutes and regulations.” 

However, the legislature did decide to 

retain some part of the exception—re- 
east in (b)(2) as “matters related solely 
to the internal personnel rules and prac- 
tices of an agency:” This apparently 
signified a determination that the public 

interest would not be furthered by a re- 
quirement of public disclosure of certain 
“internal” matters. The pertinent policy 

has a different quality from the policies 

underlying exceptions such as those for 
national security secrets, or discussion of 

policy matters, or pending cases, as to 
which there is a high requirement of 

confidence that is closely confined. Per- 
sonnel rules. and practices are better 

known than that, and not generally truly 
“secret.” But there is still a legislative 
inclination that while the public has a 

right to know all the activities of an 
agency that bear on its intentions con- 
cerning outsiders, whether formal or in- 
formal interpretations and instructions, 
when purely “internal” matters are in- 
volved there is a combination of dimin- 
ished valid interest in the outsiders rela- 
tive to the administrative burden im- 
posed, plus a recognition that manage- 
ment of government needs some elbow 

room in developing and revising internal 

practices, so as to achieve efficiency, 
without becoming embroiled in continu- 
ous public discussion. The problem is to 
give effect to both of these policy goals 
without rendering either of them nuga- 

tory by a too broadly sweeping construc- 
tion of the statutory provisions. 

15. Cf. United States v. Hayes, 325 F.2d 307, 

309 (4th Cir. 1963). : 

16. Labor-management relations, Exec. Order 

No. 1149], 3 C.F.R. 254 (1974). Classification 

of positions, 5 U.S.C. §§ 5101-5115 (1970). 

Equal Employment Opportunity: Exec. Order 

No. 11478, 3 C.F-R. 207 (1974). Recruitment 

and merit promotion, 5 U.S.C. § 3301. Incen- 

tive awards, 5 U.S.C. §§ 4501 -4506. Perform- 

ance evaluation, 5 U.S.C. §§ 4301-08. Em- 

523 FEDERAL REPORTER, 2d SERIES 

The Civil Service reports at issue here 
have been specifically authorized by ei- 

ther statute, Executive Order or govern- 

ment-wide Civil Service Commission reg- 

ulation. They encompass nationwide, 
regional or specific program evaluations 

of labor-management relations, classifi- 

cation of positions, -equal employment 
opportunity, recruitment and merit pro- 

motion, incentive awards, performance 

evaluation, employment of Vietnam-era 
veterans, employee training, reductions 
in force, and processing of personnel ac- 

tions. Such reports manifestly do relate 
to the personnel rules and practices. of 

the investigated agency. The (b)(2) ex- 
emption, however, comes into play for 
matters “relating solely” to the internal 
practices of “an agency.” 

In some attenuated sense, virtually 

everything that goes on in the Federal 

Government, and much that goes on out- 
side of it, could be said to be “related” 

through some chain of circumstances to 

the “internal personnel rules and prac- 
tices of an agency.” The potentially all- 

encompassing sweep of a broad exemp- 

tion of this type undercuts the vitality of 

any such approach. The legislature add- 
ed the qualification that limited the ex- 
emption to items “relating solely” to in- 
ternal personnel practices. Various opin- 

ions have relied on “solely” as a means 

of limiting the range of the (b)(2) ex- 

emption."” That phrase too is open to an 
all-or-nothing interpretation; there are 
few events in our society today that oc- 

cur without so much as a tiny ripple 

effect outside their area of prime im- 
pact. Thus pushed to their logieal ends, 
“relating” is potentially all-encompassing 

while “solely” is potentially all-exclud- 

ing. It seems unlikely that Congress in- 

ployment of Vietnam era veterans, Exec. Order 

No. 11521, 3 C.F.R. 276 (1974). Employee 

training, 5 U.S.C. §§ 4101 18, Exec. Order No. 

11348, 3 C.F.R. 188 (1974). Reductions in 

force, 5 U.S.C. §§ 3501-04. 

17. See e. g., Stokes v. Brennan, 476 F.2d 699, 

703 (Sth Cir. 1973); Benson v. General Serv- 

ices Administration, 289 F.Supp. 590, 595 

(W.D.Wash.1968), aff'd on other grounds, 415 

F.2d 878 (9th Cir. 1969). 

      

            

   
   

   

   
   
   

        
   
    

    

    

   

   

    

   
   

      

   

  

       
   

              

   

      

      

            

     

    

      
        



  

  

tended either extreme, and that “solely” 
n this context has to be given the con- 

struction, consonant with reasonableness, 

f “predominantly.” 

It seems unlikely that the (b)(2) ex- 

emption is applicable only to the kind of 

routine or trivial agency personnel poli- 

¢ies and practices itemized in the Senate 

Report. But even so the exemption is 

limited to predominantly “internal per- 
sonnel rules and practices of an agency.” 

In contrast, the Civil Service Commis- 

sion’s responsibility for federal personnel 
policy is government-wide, not oriented 

internally within an agency. This con- 
$truction of the exemption is not only 
literally accurate, but meaningful in a 
practical and a policy sense. The reports 
sought here are not evaluations of the 
Commission’s own personnel - practices, 
but are instead concerned with evaluat- 
ing the implementation of government- 

wide personnel policies established by 
statute, executive order and regulation. 

Their primary function is the effectua- 

tion of the watchdog and oversight 
duties assigned to the Commission by 

Congress and the President. This man- 
Hate is the substantive on-line policy re- 
sponsibility of the Commission; shaping 
and implementation of personnel policy 
s its primary duty, not a necessary but 

secondary problem incidental to imple- 
menting executive policy in discrete are- 
as of substantive national regulation. 

The reports are therefore not limited 
‘solely’ or “predominantly” to the inter- 
nal practices of “an agency.” Thus, the 
Federal Personnel Manual, issued by the 
Commission for government-wide appli- 
cation, could certainly not be withheld 
from the public in reliance on exemption 
B; 18 its subject is federal personnel poli- 
cv, not internal personnel policy of an 

18. The: Attorney General’s Memorandum on 

the Public Information Section of the Adminis- 

trative Procedure Act (1967), asserts that pub- 

lic disclosure of the Federal] Personnel Manual 

is a matter of discretion, and is not required 

under the Act. P. 31. Of course, agencies 

may and do disclose information technically 

exempted by the FOIA when no purpose is 

served in keeping the material secret (see Da-   

VAUGHN v. ROSEN 
Cite as 523 F.2d 1136 (1975), 
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agency. Congress exempted any “mat- 
ter relating to agency management or 

personnel” from the rulemaking proce- 
dures of APA.'® But the exemption 
from disclosure to the public was not 

couched in terms that broadly exempt 
government wide personnel policies and 
practices from disclosure. In evaluating 
the requirement of disclosure to the pub- 
lic of personnel practices, Congress thus 
appears to have exempted the day-to-day 
personnel operating and implementation 
practices and accommodations of an 
agency exercising the discretion reserved 
to it within the broad framework of fed- 
eral-wide personnel policy.2® But the 
Congress left in public view the general 
federal formulation and evaluation of 

personnel policy. That result is a practi- 
cal one: the standard can be readily dis- 
cerned and applied. It allows executive 
agencies to concentrate on their substan- 

tive policy; duties without unnecessary 
distraction. The Civil Service Commis- 
sion, best: situated to take corrective ac- 

tion for failures in federal personnel pol- 

icy, will not be totally immune from 
public awareness of and comment on its 
administration of Government personnel 
policy. A construction. of (b\(2) exempt- 
ing the Civil Service Commission reports 
at issue in this case would, by contrast, 
totally remove the sphere of Civil Serv- 
ice Commission operations from the pub- 
lic eye. The Commission’s major impact 
on bureaucratic efficiency and employ- 
ment practices would be subject to pub- 
lic auditing only when a peep was pro- 
vided by Congress or the Commission, or 
conceivably by the President. Such a 
result is not mandated by the (b\(2) ex- 

emption. 

Personnel evaluations undertaken 
within an agency fall within the precise 
terms of the (b)(2) exemption. The fact 

vis, § 3A.5, pp. 122-23). In my view, how- 

ever, disclosure of the Manual could be com- 

pelled were it not made available voluntarily. 

19. 5 U.S.C. § 553(a)(2) (1970). 

20. Of course, the fact that information need 
not be disclosed under the FOIA does not pro- 
hibit its disclosure. :  
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that a citizen postulates some connection 
between such evaluations and some gen- 
eral federal personnel policy would not 
of itself require disclosure of agency 
evaluations focusing on the agency’s dis- 
cretionary implementation of its person- 
nel practices to conform to government 
policy. Congress can fairly be said, by 
terms, to have established a presumptive 
zone of protection. for such studies, and 
disclosure would raise more difficult 
questions than face us on this appeal.?! 
When the evaluation is by the Civil 
Service Commission, the focus is on im- 

plementation of general federal person- 
nel policy (albeit the investigation is ad- 

dressed to particular agencies or agency 
offices) and the (b)(2) exemption does 
not apply. 

C. Precedents. Perhaps a word 
should be said about precedents; al- 
though in my view they are for the most 
part not on target. Cases that have pre- 
viously analyzed the applicability of ex- 
emption 2 have done so largely in the 
discrete context of deciding disclosability 
of government manuals. These manuals 

21. For example, a union might seek an internal 
agency study of its labor-management rela- 
tions to gain an edge in collective bargaining. 
Disclosure of such a study would not be re- 
quired under the Act. 

22. In Hawkes v. IRS, 467 F.2d 787, 797 (6th 
Cir. 1972), the court found it “unlikely” that 
the IRS manual in question dealt with the 
“employee-employer type concerns” exempted 
by the internal practices and policies language 
of (b)(2). The court did not have occasion to 
define the scope of the employer-employee 
concerns that (b)(2) exempts from disclosure. 
See also Long v. United States Internal Reve- 
nue Service, 349 F.Supp. 871, 874 (W.D.Wash. 
1972) (IRS Manual “effects members of the 
public and is not solely related to internal per- 
sonnel functions of the IRS”). In Stokes v. 
Brennan, 476 F.2d 699, 703 (5th Cir. 1973) the 
court affirmed disclosure of a Labor Depart- 
ment training manual “containfing] the sub- 
stance of what the statute [Occupational Safe- 
ty and Health Act 29 USC § 651 et seq. (1970)]} 
commands” even though “relatively immateri- 

"al parts of the manual, such as the introduc- 
tion and welcome to the course, could be clas- 
sified as internal personnel rules and prac- 
tices.” The court did-not justify its failure to 
require excision of the manual portions falling 
within the description of exempted personnel 
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set guidelines for employees carrying out 

agency policies applicable to the public. 
The courts have ordered disclosure of 
“secret law” as within the disclosure 
mandate of 5. U.S.C. § 552(a)(2)(c) (“ad- 
ministrative staff manual 
that affect[s] a member of the public”), 

while protecting agency techniques that 
if disclosed would materially lessen the 
agency’s effectiveness vis-a-vis the public 

it regulates. The courts rejected the 
government’s effort to avoid this result 
by claiming the case was governed by 
the exemption for “internal personnel 

practices.” Obviously, these 
instructions governing the agency prac- 

tices for dealing with the public are not 

“internal personnel practices” and‘ in- 
volve very different considerations. 

Two cases have dealt with the exempt- 
ability of specific aspects of personnel 
policy. Hicks v. Freeman, 397 F.2d 193 
(4th Cir. 1968) cert. denied 393 U.S. 1064, 
89 S.Ct. 717, 21 L.Ed.2d 707 (1969) relies 
on the language of (b)(2) and on 44 
U.S.C. § 305(a) in connection with the 
Civil Service Commission’s and Depart- 

rules and practices. In Benson v. General 
Services Administration, 289 F.Supp. 590, 595 
(W.D.Wash.), aff'd on other grounds, 415 F.2d 
878 (9th Cir. 1969) the (b)(2) exemption was 
held to be totally inapplicable to GSA docu- 
ments dealing with negotiations and sale of 
real estate. Such documents were not “rules 
and practices of general application relating to 
such matters as employee use of the employ- 
er’s plant and equipment, and the amount of 
time in each working day which is to be devot- 
ed to the employer’s business and such activi- 
ty.” See also Cuneo v.. Schlesinger, 157 U.S. 
App.D.C. 368, 372, 484 F.2d 1086, 1090 (1973) 
cert. denied, Rosen v. Vaughn, 415 U.S. 977, 
94 S.Ct. 1564, 39 L.Ed.2d 873 (1974) (“secret 
law” in defense contract audit agency manual 
discloseable); Consumers Union v. Veterans 
Administration, 301 F.Supp. 796 (S.D.N.Y. 
1969) appeal dismissed as moot 436 F.2d 1363 
(2nd Cir. 1971). But cf Concord v. Ambrose, 
333 F.Supp. 958, 960 (N.D.Cal.1971) (dictum: 
“ “personnel rules’ can be so construed to cov- 
er instructions to law enforcement personnel 
on the tactics by which they should effect ar- : 
rests’), Polymers, Inc. v. NLRB, 414 F.2d 999 
(2d Cir. 1969), cert. denied, 396 U.S. 1010, 90 
S.Ct. 570, 24 L.Ed.2d 502 (1970) (follows 
House Report in finding that NLRB document, 
“A Guide to the Conduct of Elections” was 
exempted by (b)(2) and (b)(5)). 
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ment of Agriculture’s reduction i in force 
regulations. However that case did not 

require reflection on whether.items need 
be made public because the regulations 
were in fact made public, since they 
were available in the Civil Service Com- 

mission’s Federal Personnel Manual and 

in the Department of Agriculture regu- 
lations. The issue was different— 

whether they were invalid for lack of 

publication in the Federal Register. 
Rose v. Department of Air Force, 495 
F.2d 261 (2d Cir. 1974), cert. granted, 420 

| US. 928, 95 S.Ct. 1115, 43 L.Ed.2d 392 
(1975) is more directly on point in hold- 
ing that case abstracts under the Air 

Force Academy’s Honor and Ethics Code 
were not within exemption 2 because. 
they “have a substantial potential for 
public interest outside the Government.” 
That doctrine seems to me to be debata- 

ble. But even assuming, for discussion, 

that the Supreme Court will hold that 
the Ethics Code is governed by the ex- 

emption for personnel policies and prac- 
‘tices developed and applied entirely 
within one agency, the Civil Service 
Commission’s focus on government-wide . 
federal personnel policy differs from the 
internally-generated practices at issue in 

~ 

W 
© & KEYNUMBERSYSTEM 

t 

. Frank LEONE et al., Appellants,.. 

: v. 

~ MOBIL ODL CORPORATION. 

No. 74-1892. 

United States Court of Appeals, 
District of Columbia Circuit. 

_ Argued Sept. 5, 1975. 
' Decided Nov. 28, 1975. 

- Employees brought action against 
employer seeking wages for time spent - 
by employees in accompanying federal 

523 F.2d—73 

’ seq. 

    

inspectors around the employer’s. plant. 
The United States District Court for the 
District of Columbia, John Lewis Smith,” 
Jr., J., 377 F.Supp. 1302, granted the em- . 
‘ployer’s motion for summary judgment, : 

and the employees appealed. The Court 
of Appeals, Tamm, ‘Circuit Judge, held 
that the employees could bring suit for. 

_ alleged violation.of the Fair Labor Stan- — 
dards Act without first attempting to 
vindicate that right through the griev- 
ance procedure specified in collective 8 
bargaining agreement; and that neither’ = 
the Occupational Safety and Health Act, 
‘nor the Fair Labor Standards Act re- 

quired the employer to pay wages for 
time spent by the employees in accompa- 

nying OSHA inspectors in a walk-around 

  

    

   
   
   

  

   
   

    

   
   

    
   
   
   

    

   

    

  

inspection of the plant. __ 

Affirmed. 7 
Jes | 
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“Labor Relations e= 1474. 

Employees could bring | suit for al- 
leged violation of Fair Labor Standards .. 
Act without first attempting to vindicate . b 
that right through grievance procedure: |... 
specified in collective bargaining agree-- 
ment. Fair Labor Standards. Act of 

1938, § 1 et seq.; 29 U.S.C.A. § 201 et 

2. Labor Relations ¢=1261, 1266: 
Principles of Fair Labor Standards 

Act apply despite contrary custom or | 
Fair Labor Standards ‘Act 

of 1938, 8 1 et Sed., 29 U.S.C.A. § 201 are 

agreement, 

seq. 

Labor Relations « 7. “1283 | me 

Neither Fair Labor Standards - ct, 
nor Occupational Safety and Health Act 

   

required employer to pay wages for time’: ns 

spent by employees in accompanying 

. OSHA inspectors in walk-around inspec- 

Occupational . 
- Safety and Health Act of 1970, § 8(f)(1), 

tion. of employer’s plant. 

29 U.S.C.A. § 657(f)(1); Fair Labor Stan- 

-203(0 ). 

“4. ‘Administrative ‘Law and Procedure : 
e741 

* Judicial deference to rulings. by head 
of administrative agency is “tempered 

dards Act of 1988, § 300), 29 USCA. = 

    

  

  

        

   

   

                

   

   
    

     

    

     

    

        

    

   

        

   

  

   

      

         


