


  

total immunity from liability could 
cure this problem. 

Justice Brennan agreed with the 
majority that the “editorial privilege” 
claimed by CBS doesn’t shield “fac- 
tual matters” that may be sought in 
pretrial discovery. 

He wrote, however, that the privi- 
lege should protect “predecisional 
communication among editors” so 
long as a public-figure plaintiff can’t 
demonstrate that a libel, on its face, 
“constitutes defamatory falsehood.” 
None of the dissenters wanted to 

affirm the 2nd Circuit in full. 
Justice Marshall siad that the major- 

ity was “professing to maintain the ac- 
commodation of interests struck in 
New York Times...” 

But the ruling is “unresponsive to 
the constitutional considerations un-. 
derlying that opinion,” particularly, 
he said, its goal of ensuring “uninhi- 
bited (and) robust’ debate on public is- 
sues...” 

Justice Stewart wrote that as he un- 
derstands the constitutional rule laid 
down by New York Times, “inquiry 

  

into the broad ‘editorial process’ is 
simply not relevant in a libel suit 
brought by a public figure against a 
publisher, And if such an inquiry is 
not relevant, it is not, permissible.” 

He emphasized that “malice” as 
used in the 1964 ruling “simply does 
not mean malice as that word is com- 
monly understood. In common under- 
standing, malice means ill will or hos- 
tility...” SO 
‘But the phrase “actual malice” in 

the Times case “has nothing to do 
with hostility or ill will,” he said. For 
that reason, he concluded, the ques- 
tion hormaly asked of a person moti- 
vated by true malice—“‘why?”—is “to- 
tally irrelevant’ to the constitutional 

’ standard. ; 
In addition to the dissents, a sepa- - 

rate opinion was filed by Justice 
Lewis F. Powell Jr.,a member of the 
majority, to stress the point that in 
supervising discovery in a public-fig- 

re libel ‘suit, a federal judge “has a 
duty to consider First Amendment in- 
terests as well as the private interests 
of the plaintiffs.” - ,


