»

Washington Post Statt Writer X
The Supreme Court yesterday
‘opened newsroom editing proces-
ses to inquiry by “public figures”
seeking important evidence for
libel suits against the spress..
.In-a 6403 ruling, the court held
that the First Amendment does not
' give members of the press an absolute
privildge to refuse to answer ques-
tio (about their “state of mind”
when they circulated erroneous infor-
mation that damaged a person’s repu-
tation. - o .
" Justice Byron R. White wrote the
opinion for the ¢ourt. Justices William
J.s Brennan Jr, Potter Stewart and
- Thurggod Marshall each filed a dis-

senting opinion.: - | - et
.The fuling came in.a case in which
retired Army officer Anthony Herbert
accusefl the Columbia Broadeasting
System, producer Barry Lando and
coniticntator Mike Wallace of having
falsgly| arid maliciously defaméd him,
73 “60 Minutes” _televisxjnn pro-
by casting doubt on his ‘charges
uperior officers covered up re-

FPry

Fes that

in wied at_he was
a “pblic figure.” As'such, hie Has the
burdén;| under the court’s 1964 New
York_ Times vs. -Sullivan decisfon, .of

that the defendants had aired
aging falsehood “with - ‘actual
t—that is, with knowledge' that
alse or with reckless distegard
ther it was false or not”". v

0 -2 pretrial sessions over the
‘coursg of a year, Chief Judge . Irving
R. Kaufman of the Second U.S. Cir-
cuit’ Court of Appeals wrote “later,
producer Lando answered “innuiners-
ble yuestions” about “what he knew,
or had seen; whom he interviewetl; in.
timate details of his discussions, with
interviewees, and the form and fre-
quency |of his communications with
sources. :

But Lando declined to answer in-
quiries about his conclusions in the in-
vestigatory phase as to persons or-~
leads to| pursue; his judgment of the
veracity| of persons he interviéwed
and the facts they gave him; his basis

ANTHONY HERBERT
% «+.SHing CBS for $44.7 million

for conclusions about the reliability of
sources, information, or- events; lis
talks with Mike Wallace about what -

‘material to include in or exclude from

the broadcast, and his intentions as in-
dicated by his decisions on the mate-

. rial to be used or discarded.

US. District Judge Charles 8.

-Haight Jr. held that Lando had to an-

swer the inquiries. The producer’s
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state of mind being of “central impor-
tance” to the issue of malice, the ques-
tions were relevant and “entirely ap-
propriate,” he said. .

A divided second Circuit reversed.
The answers sought by Herbert
“strike to the very heart of the vital
human compohent of the editorial
process,” Judge Kaufman wrote for
the 2to-1 majority. “Faced with the

_ possibility of such an inquisition, re-

porters and- journalists would be re-
luctant to express their doubts. In-
deed, they would- be chilled in the
very process of thought.” :

The high court’s rejection of. this
view drew predictable reactions.

Lt. Col. Herbert, reading a state-
ment to reporters, praised the deci-
sion, saying, “The issue has been, and
is, whether the press has the right to
knowingly abuse the privilege it has
been granted . .. I believe the Su-
preme Court has correctly held that I
hae a right to prove my contentions.”

Bill Leonard, president of CBS
News, called the ruling “another dan-

gerous invasion of the nation’s news-
rooms” that goes beyond last year’s
denial of constitutional protection of
journalists’ notes and files, It refused
“constitutional protection to the Jjour-
nalist’s most previous possession—his
mind, his thoughts, and his editorial
judgment,” Leonard said.

For the court, Justice White said
that -its past rulings, specifically in-

" cluding New York Times, not only

didn’t suggest any restrietion on the ,
sources from which a libel ‘plaintiff
can get the evidence. he needs to |
prove the critical elements of his case,
but actually made it “essential” that
he focus on a defendant’s “conduct
and state of mind.” .

In the Herbert case, White said, the
court was refusing to modify “firmly _
established constitutional doctrine”
by erecting a new “impenetrable bar-
rier” to direct evidence of a knowing
or reckless falsehood. He noted the
fear that the ruling, by increasing the
costs of litigation for small news en..
terprises, could lead ‘to “self-censor-
ship,” but said that only an untehable




total immunity from liability could
cure this problem.

Justice Brennan agreed with the
majority that the “editorial privilege”
claimed by CBS doesn’t shield “fac-
tual matters” that may be sought in
pretrial discovery.

He wrote, however, that the privi-
lege should protect “predecisional
communication among editors” so
long as a publicfigure plaintiff cant
demonstrate that a libel, on its face,
“constitutes defamatory falsehood.”

None of the dissenters wanted to
affirm the 2nd Cireuit in fyll.

Justice Marshall siad that the major-
ity was “professing to maintain the ac-
commodation of interests struck in
New York Times...”

But the ruling is “unresponsive to

the constitutional considerations un-,

derlying that opinion,” particularly,
he said, its goal of ensuring “‘uninhi-
bited (and) robust’ debate on public is-
sues. . .”

Justice Stewart wrote that as he un-
derstands the constitutional rule laid
down by New York Times, “inquiry

into the broad ‘editorial process’ is
simply not relevant in a libel suit
brought by a public figure against a

publisher. And if such an inquiry is
not relevant, it is not, permissible.”

He emphasized that “malice” as
used in the -1964 ruiing “simply does
not mean malice as that word is com-
monly understood. In common under-
standing, malice means ill will or hos-
tility . . S

~But the phrase “actual malice” in
the Times case “has nothing to do
with hostility or il will,” he said. For
that reason, he concluded, the ques-
tion normaly asked of a person moti-
vated by true malice—“why?”—is “to.

tally irrelevant” to the constitutional
" standard. ?

In addition to the dissents, a sepa- -
rate opinion was filed by Justice
Lewis F. Powell Jr., a member of the
majority, to stress the point that in
supervising discovery in a public-fig-

re libel suit, a federal judge “has a
duty to consider First Amendment in-
terests as well as the private interests
of the plaintifts.” - :



