oh

he Supreme Court case of Anthony
Herbert vs. Columbia Broadcasting Sys-
em:

By Justice Byron R. White
For the 6-to-3 Majority
Civil and criminal lability for defa-
ation was well established in the
rommon law when the First Amend-
ent was adopted, and there is no in-
‘dlication that the Framers intended to

. abolish such liability. .
New York Times and Butts effected

o

table to civil libel actions.Under these
¢ases public officials and public fig-
ures who sue for defamation must
prove knowing or reckless falsehood
in ordear o establish liability. . . .

These cases rested primarily on the
onviction that the common law of li-
€l gave insufficient protection to the
First Amendment guarantees of free-
lom of speeeh and freedom of press

major changes in the standards appli--

was essential that liability for dam-
ages pe conditioned -to the specified
showing of cupable conduct by those
who -publish damaging falsehood.
Given the required proof, however,
damages liability for defamation
abridges neither’freedom of speech
nor freedom of the press.

Nor did these cases suggest any
First Amendmeént restrictions’ on the-
sources from which the plaintiff could
obtain the necessary evidence to pro-
ve the critical elements of his cause of
action. On the contrary, New York-
Times . . . made it essential to proving
11ab1111y ..hat ‘plaintiffs focus on the

conduct and-state of mind of the de- .

fendant. To be liable, the alleged de-
famer of public officials or of public
figures must know or have some rea-
sion to suspect that his publication is
false. in other cases proof of some
kind of fault, negligence perhaps, les-
sential t6- recovery. Inevitably, unless
liability is to be eompletely forec-
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Here are excerpts from opinions in .

esses of the alleged defamer would be
open to examination.
It is 2lso untenable to conclude

-from our cases that, although proof of

the necessary state of mind could be
in the form of objective eircumstances
frorh which the ultimate fact could be
inferred, plaintiffs may not inquire di-
rectly from the defendants whether

.they knew or had reason to suspect

that their damaging publication was in
error. ... i

1t is nevertheless urged by repon-
dents that the balance struck in New
York Times should now be modified

.to provide further protections for the

press when sued for circulating erro-
neous information damaging to indi-
vidual reputation. .

- We are thus Bemg asked to modlfy
firmly established constitutional doc-

- trine by placing beyond the plaintiff’s

reach a range of direct evidence rele-
vant to-proving knowing or reckless
falsehood -by the publisher or an al-

md_ that to avoid self-censorship it

losed, the thoughts and’editorial proe-

leged libel, elements that are critical

and Dissenting Opinions.  }

_to plaintiffs such as Herbert. The case

for'making this :modificiition is by no
means clear and convincing, and we
decline to accept it. . ..

. . [Wel are urged by respondents
to override these important interests
because requiring disclosure of edito-
rial conversations and of a reporter’s

conclusions about the veracity of the
" material he has gathered will have an
intolerable chilling effect on the edi-
torial process and editoral decision-
making. But if the claimed inhibition
flows from the fear of damages liabil-
ity for publishing knowing or reckless
. falsehoods, those effects aré precisely
what the New York Times and other
cases have held to be consistent with
the First Amendment. Spreading false
information in and of itself carries no
First Amendment credentials. ...
It is also urged that frank - discus-
sion among reporters and editors will
be dampened and -sound editorial
Jjudgment endangered if such ex-
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changes, oral or written, are subject
to inquiry by defamation plaintiffs.
We do not doubt the direet relation-
ship between consulfation and discus-
sion ox: the one hand and sound deci-
sions on the other; but whether or not
there is liability for the injury, the
press has an obvious interest in avoid-
ing the infliction of harm by the pub-
lication of false information, and it is
not unreasonable to expect the media

.to invoke whatever procedures that -

may be practicable and: useful to that
end.

- Justice Lewis F. Powell

v (Concurring)

I wrote to emphasize . .
pervising discovery in a libel suit by a

public figure, a distriet judge has a -

duty to consider First Amendment in-
terests as well as the private mtel ests’
of the plamtlffs

-Jl_xstl_ce Thurgood Marshall
(Dissenting)

Insulatmg the press from ultlmate

. that, in su- '

liability is unlikely to avert self-cén®
sorship so long as any plaintiff with 10y
deep pocket and a faeially sufficien

complaint is afforded unconstramed
discovery of the editorial process.

Justice William- J. Brennan Jr
{Dissenting) 2

. It is clear that disclosure of theg
editorial’ process will inerease th
likelihood of large damage Judgmeni
in libel actions, and will thereby dis®
courage participants in that edltorm ’,
process. -

Justice Potter Stewart
(Dissenting), :
Justice Potter Stewart (Dlssentmg,) ;
What was not published has nothihg
to do with, the case. And lability uEt B
mately depends upon the pubhsher g
state of knowledge of the falsity:
what he pubhshed not at all upon HKig
motivation in publishing it—mnot at al]
in other words, upon actual mahceva
those words are ordmauly un {2
stood.
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