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WARD, Jd. 

This action arises under the Freedom of Information Act ("the 

FOIA"), 5 U.S.C. § 552. Plaintiff is The Reader's Digest Association, Ine. 

("Reader's Digest"). The complaint seeks an order compelling defendants to 

produce certain documents requested by Reader's Digest under the FOIA. 

Defendants move, pursuant to Rule 56, Fed. R. Civ. P., for summary judgment. 

For the reasons hereinafter stated, defendants" motion is granted in part and 

denied in part. 

Background 

In separate letters dated July 9, 1979, Reader's Digest requested, 

pursuant to the FOIA, that the Federal Bureau of Investigation ("the FBI") end 

the Central Intelligence Agency ("the CIA") produce all documents in their 

possession relating to Dr. Nicholas George Shadrin ("the Shadrin documents"). 

Dr. Shadrin defected to the United States from the Soviet Union in 1959 and 

ultimately became a United States citizen. While in Vienna, Austria, in 1975, 

Dr. Shadrin disappeared and has not been publicly seen or heard from since. 

Reader's Digest, which sought the requested documents with a view 

toward publishing a magazine article and later a book on Dr. Shadrin's case, 

did not receive any of the Shadrin documents from either the CIA or the FBI. . _ 2 

within the ten-day period set forth by 5 U.S.C. § 552(a)(6 Ai). It treated this - 

failure as a denial of its requests by the agencies in question, and accordingly. “3 

proceeded to appeal the denials to the heads of these agencies. On August 22, oo ed 

1979, the Department of Justice denied Reader's Digest's appeal of the FBI's : a 
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refusal. No substantive response to Reader's Digest's appeal of the CIAts 

refusal was provided within the twenty-day period allowed by 5 U.S.C. § 

552(a)(6)(AMii), meaning that Reader's Digest was entitled to treat this appeal 

as having been denied as well. | 

Having thereby exhausted its administrative remedies, Reader's 

Digest commenced this action by filing a complaint in this Court on September | 

ll, 1979, which named as defendants the FBI, the CIA, the directors of those 

two agencies, the Department of Justice, and the Attorney General of the 

United States. The complaint alleges that these defendants’ refusal to produce 

any of the Shadrin documents was unlawful under the FOIA. It seeks an order 

requiring defendants to compile a detailed affidavit itemizing the Shadrin 

documents and justifying their position that the Shadrin documents are exempt 

from production under the FOIA. The complaint further seeks an order 

compelling defendants to produce those of the Shadrin documents that cannot 

justifiably be withheld under the FOTIA. 

In a notice of motion filed on October 30, 1979, defendants moved 

for an indefinite stay of proceedings in this action to enable them to conduct a 

full review of the Shadrin documents and determine which, if any, could be 

produced under the FOIA. This motion was denied on November 8, 1979. The 

Court thereafter signed an order designed to facilitate defendants! expeditious 

review of the Shadrin documents. | | 

> 

The Shadrin documents are quite numerous. Between January 1980 

- and May 1980, the CIA produced certain of the Shadrin documents precisely as 

they appear in the files of that agency. However, the remaining Shadrin



  

documents were either withheld entirely by defendants or released only in a . 

redacted form that left many of the documents incomprehensible. The disnute 

between the parties has thus boiled down to whether any of the Shedrin 

documents that were redacted must be produced in a less redacted form, and 

whether any of the Shadrin documents that were withheld entirely must be 

produced at all, either in their entirety or with some redactions, _ 

As regards three of the six named defendants, summary judgment 

must be awarded in their favor for the simple reason that the very terms of 

the FOIA demonstrate that the FOIA cannot possibly impose any production 

obligation on them with respect to the Shadrin documents. ‘The FOIA 

authorizes suits against federal agencies, not against individuals. Gary Energy 

Corp. v. Department of Energy, 89 F.R.D. 675, 677 (D. Colo. 1981); Canadian 
  

Javelin, Ltd. v. Securities and Exchange Commission, 501 F. Supp. 888, 904 
  

(D.D.C. 1980); Weberman v. National Security Agency, 490 F. Supp. 9, 10 
  

(S.D.N.Y.), remanded _on other grounds mem., 646 F.2d 563 (2d Cir. 1980); 
  

Morpurgo v. Board of Higher Education, 423 F. Supp. 704, 714 n.26 (S.D.N.Y. 
    

1976). Thus, the three individuals named as defendants are entitled to 

summary judgment. This leaves only the CIA, the FBI, and the Department of 

Justice as defendants in this action. Plainly, the question whether the- . : : 

Department of Justice, which is named as a defendant only because of its role >). 

in denying Reader's Digest's appeal from the FBI's initial refusal to produce - ; : 

any Shadrin documents, is entitled to summary judgment depends entirely on 

whether the FBI is entitled to summary judgment. The substantial question 
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with which the Court must deal, then, is whether either the CIA or the FBI Is 

entitled to summary judgment with respect to the documents either withheld 

or redacted by these two arencies. 

The CIA and the FBI contend that the FOIA does not require any 

further production of the Shadrin documents. In support of this contention, 

the CIA and the FBI have submitted several affidavits to the Court. These 

affidavits describe the Shadrin documents that have been either ‘withheld or 

redacted and explain these agencies’ justification for their position that these 

documents need not be more fully produced. Some of the affidavits were filed 

with the Court and made available to Reader's Digest. However, other 

affidavits were submitted to the Court for in camera review, and have not 

been filed or made available to Reader's Digest. This procedure was adopted, 

with Reader's Digest's consent, because the CIA and the FBI took the position 

that the Shadrin documents in question were so sensitive that publie dis- 

semination of not only the documents themselves, but even an affidavit 

describing them, would endanger the national security of the United States. 

The instant motion for summary judgment relies on both the publie and the in 

camera affidavits to support these agencies! contention that further disclosure 

of the Shadrin documents is not required under the FOIA, meaning that 

Reader's Digest has obtained all the relief to which it is entitled and that the 

CIA and the FBI are entitled to summary judgment. | | | 

The FOIA's general requirement that each government agency shall 

make its records available for public inspection does not apply to records that © 

deal with certain matters listed in 5 U.S.C. § 552(b). The CIA and the FBI rely 
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on a variety of the "exeinpticns" set forth in this subsection to justify their 

refusal to make any further disclosure of the Shadrin documents. The Court's 

review of these agencies! FOIA exemption claims is guided by several general 

principles. The FOIA directs the trial court to conduct a de novo review of an 

agency's nondisclosure decision, and imposes an affirmative burden on the 

agency to justify that decision. 5 U.S.C. § 552(a)(4)(B). Here, the CIA and the 

FBI place their principal reliance on the exemptions set forth in 5 U.S.C. § 

552(b)) ("Exemption 1") and 5 U.S.C. § 552(b)(3) ("Exemption 3"). The 

legislative history of the FOIA makes it plain that Congress intended for a 

court, when confronted with an Exemption | case, to accord substantial weight 

to an agency's classification decision in making its review. S. Conf. Rep. 

No. 1200, 93d Cong., 2d Sess. 12 (1974), reprinted in [1974] U.S. Code Cong. & 

Ad. News 6285, 6290. The courts have consistently followed this admonition in 

Exemption 1 eases, Halperin v. Central Intelligence Agency, 629 F.2d 144, 147- 
  

48 (D.C. Cir. 1980); Goland v. Central Intelligence Agency, 607 F.2d 339, 352 
  

(D.C. Cir. 1978), cert. denied, 445 U.S. $27 (1980); see, e.g., LaRouche v. 

Kelley, No. 75 Civ. 6010(MJL), slip op. at 12-13 (S.D.N.Y. Sept. 1, 198]), and 

have extended this rule to Exemption 3 eases. See, e.g., Founding Church of | 

Scientology v. National Security Agency, G10 F.2d 824, 830 n.54 (D.C. Cir. 
  

1979); Navasky v. Central Intelligence Agency, 499 F. Supp. 269, 213 = ante 
  
  

(S.D.N.Y. 1980). Gencrally, FCIA exemptions are to be construed narrowly, Yin” 

such a way as to provide the maximum access consonant with the overall | 

purpose of the Act." Vaughn v. Rosen, 484 F.2d 820, 623 (D.C. Cir. 1973), 

cert. denied, 415 U.S. 977 (1974). 
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Having these principles in mind, the Court turns to the question at 

hand, namely, whether the exemptions set forth in the FOIA provide a basis 

for the defendant agencies! redaction or nondisclosure of the bulk of the 

Shadrin documents. As noted, the CIA and the FBI have submitted affidavits 

to the Court in support of their claim that each of the Shadrin documents in 

question, to the extent it has been withheld, enjoys protection from FOIA 

production. It is settled law that an agency may satisfy its burden of 

justifying nondisclosure by submission of such affidavits, as long as the 

affidavits describe with reasonable specificity the nature of the documents at 

issue and explain, in a noneonclusory, logical fashion, the justification for their 

nondisclosure. Lesar v. Department of Justice, 636 F.2d 472, 48) (D.C. Cir. 

1980); Vaughn v. Rosen, supra, 484 F.2d at 826-28; accord, Lead Industries 

Association v. Occupational Safety and Health Administration, 610 F.2d 7D, 88 

(2d Cir. 1979). If the affidavits submitted by the agency fail to satisfy this 

standard, in camera review of the documents themselves is necessary to 

determine whether the agency's nondisclosure is justified. See, e.g., Lamont v. 

Department of Justice, 475 F. Supp. 761, 772 (S.D.N.Y. 1979). On the other 

hand, if the affidavits contain information of reasonable detail, sufficient to 

place the documents within the exemption category, and if the information is 

nof challenged by contrary evidence in the record or evidence of agency bad 2 : 

faith, then summary judgment in favor of the defendant agency is appropriate . 

without an in camera review of the withheld documents. Brown v. Federal 8 get 

Bureau of Investigation, No. 81-6064, slip op. at 4640-41 (2d Cir. Aug. 24, 1981); 

Hayden v. National Security Agency, 608 F.2d 1381, 1386-87 (D.C. Cir. 1979), 

cert. denied, 446 U.S. 937 (1980).
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Here, as noted, the CIA and the FBI both submitted justificatory 

affidavits that the Court reviewed in camera. The in camera affidavits, in 

contrast to other justificatory affidavits that the agencies made public, do not 

provide a document-by-document justification for the agencies’ claim that 

each of the documents covered by these affidavits is exempt from FOIA 

disclosure. Instead, each of the in camera affidavits contains a detailed 

description of the "story" told by the documents reviewed in that affidavit, 

and then attempts to explain how disclosure of any of the documents covered 

by the affidavit would threaten to disclose the whole "story," thereby 

revealing information exempt from FOIA production. 

Reader's Digest contends that the Court may not grant summary 

judgment on the basis of affidavits that do not contain a doecument-by- 

document review of the relevant material. The Court does not endorse — 

Reader's Digest's proposition that, as a matter of law, summary Judgment may 

never be granted in an FOIA ease on the basis of agency affidavits that do not 

review the documents in question individually. However, for the reasons set 

forth infra, the Court declines in this ease to rely on those affidavits that do | 

not contain a docuinent-by-document review of the material that the FBI and 

the CIA seek to withhold from FOIA production. 

. The rule that the courts may review agency FOIA decisions on the 

basis of agency affidavits rather than a consideration of the documents 

themselves stems from the principle that a eourt is to accord substantial 

weight to an agency's classification decision in making its review. Plainly, the 

willingness of a court to rely on an agency affidavit in a given ease is a 
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function of the court's confidence that the affidavit has been properly 

prepared by the agency in question. Further, the extent to which a court is 

required, in making its review, to rely on the agency's competence in preparing 

the affidavit is markedly increased where the affidavit does not individually 

review the documents in question. In certain cases, then, a court may be able 

to grant summary judgment on the basis of affidavits that contain a -document- 

by-document review, but unable to make such a decision where the affidavits 

summarize the relevant documents but do not review them individually. 

Certain events that have occurred during the course of this action 

have so diminished the Court's confidence in the ability of the FBI and the CIA 

to prepare proper affidavits that the Court is unwilling to rely on affidavits 

that do not individually review the documents in question. In the course of its 

consideration of the summary judgment motion that is the subject of today's 

decision, the Court noted that the papers before it did not enumerate exactly 

how many Shadrin documents each defendant agency has in its possession, and 

also failed to disclose how many Shadrin documents had been released in their 

entirety, how many had been released in a redacted form, and how meny had’ 

been withheld entirely. The Court requested that defendants provide such . fet 

information. Counsel for defendants stated, in a letter to the Court, that the — es 

numerical breakdown of the Shadrin documents is as follows: 

* FBL CIA 

Documents in agency's 
file ; 750 3,472 

Documents released in 

their entirety 0 660 
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Documents released in 

redacted form 230 185 

Documents withheld in 

their entirety 520 2,617 

However, it required only a cursory review of the affidavits for the Court to | 

determine that counsel for defendants had grossly overstated the number of 

documents that had been released in redacted form by the CIA. The Court 

requested that defendants correct this error. The CIA then filed an affidavit 

that stated that 124 documents previously designated as having been released 

in redacted form had in fact been withheld in their entirety, meaning that only 

seventy-one documents had been released in redacted form by the CIA. The 

Court, which had been able to identify only sixty-one such documents,” 

immediately notified counsel for defendants that a discrepancy continued to 

exist in counsel's breakdown of the Shadrin documents and requested that the 

matter be clarified. Although a month has passed since that time, no 

clarification has been proffered. | 

In Hight of the defendant arencies’ inability even to ascertain how 

many documents are at issue here, the Court has serious doubts about the 

  

competence of the FBI and the CIA to prepare affidavits that accurately ees 

summarize the substance of the documents, and accordingly is unwilling to ~~ 

grént summary judgment on the basis of affidavits that do not review the : 

stocuments individually. The Court is aware that certain of the affidavits 

j«, Mbmitted by the FBI and the CIA do contain such a document-by-document ~ - 
+ og 
a gs 

ea review, and believes that the FBI and the CIA may well be entitled to’ 

summary judement with respect to some of the documents reviewed in those
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affidavits. However, the Court prefers not to bifureate its consideration of | 

the sufficiency of these agencies! document-by-document justification of their 

decisions with respect to the material at issue. Accordingly, defendants! 

motion is denied in its entirety with respect to the FBI and the CIA, without 

prejudice to these agencics' renewal of their motion subsequent to their 

submission of affidavits that individually re.iew each of. the Shedrin- 

documents in question. Such affidavits would enable the Court to make its 

own determination of the numerical breakdown of the Shadrin documents, and 

would give the Court a greater independent basis for determining whether the 

defendant agencies acted properly in withholding or redacting certain of the 

Shadrin documents. Given the Court's decision with respect to the FBI, it 

follows, for the reasons discussed supra, that defendants' motion is also denied 

with respect to the Department of Justice. 

Conclusion 

Defendants’ motion for summary judgment, pursuant to Rule 36, 

Fed. R. Civ. P., is granted in part and denied in part. Stummary judgment is 

hereby granted in favor of the individual named def endants, and the complaint 

is dismissed as to these persons. Plaintiff and the three agencies that. remain oe 

as defendants in this action are to confer regarding the future course of this 

litigation and are to report their views on this subject in a letter to the Court. 
~ 

this decision. 

This letter is to be submitted not later than thirty (30) days after the date of 

  

It is so ordered. y 4] ° f 

. é I Dated: New York, New York fee ot $ 
October 19, 1981 ; “7 i) oe a 

ULS.D.S. 

-19-



  

  

FOOTNOTE 
All together, the CIA submitted four affidavits that diseuss 
documents released in g redacted form. The affidavit of Gerald 

Liebenay (filed May 19, 1980) Purports to Justify redactions made in 

fifty of the Shadrin documents; the affidavit of Williem R. 

Kotapish (filed May 19, 1980) deals with nine Fedacted documents; 
and the affidavit of Warren FE. Priestley (filed September 15, 1981) 
deals with two such documents. This makes a total of Sixty-one 

Shadrin documents that the CIA released in redacted form, The 
fourth affidavit (filed May 19, 1980) is that of John R. Brock, 
General Counsel of the Defense Intelligence Agency ("the DIA"). 

This afficavit discusses Seventeen documents that the DIA 

reviewed at the CIA's request, and Sives the DIA's view as to which 
d 

The CIA ultimately determined to release eleven of these 
Seventeen documents in 4 redacted form and to withhold the other 
Six entirely. Since the eleven released documents are discussed in


