ey

s

g

.- .should

Eans

ol the Corporation between 8:4, n. nned
5:30 p.n., except Saturdass, Sundays
end oMcial, holidnys, . by telephoning tha
Oflice of Prublic Aflalrs of the Corporn-
tlon at (202) 632-1854 during such hoursg
or by writing the Corporation to the at-
tention of the Vice Presldent of Publlc
Aflairs. Althourh the Corporatlon will
an appointment at the
time requested, some delny may be re-
quired at times because of the small size

,of the Corporatlon’s stafl. Persons desir-

public information flles
appointment at least
twenty-four (24) hours in advance.

(b) Access to any records of the Cor-
poration not otherwise made available
by the Corporation to the public under

Ing access to the
seek an

 the provistons of & U.S.C. 552(a) (1) ang .

(2), or the duplication of such records

* by the Corpomtion, shall be granted only

¢ upon specific wTltlen request to the Cor-

poratlon, addresseq to the attention of
‘the Vice President for Public Aflairs,
which shall be deemed not to have been
received by the Corporation unti actual

Teceipt thereof by the Corvoration's Of-

fice of Public Affairs. Such request shall

o to the maximum extent required under

" the law, accurately describe the records
. to which access

to or duplication of is
requested such as, by way of example
only, the subject matter, format, date,
and where pertinent, the country, proj-
ect or person involved. Any such request
which does not describe such records
sufficlently enough to permit the stafr of
to promptly locate such
Trecords shall be returned to the
requester, ’ 4% A A

. §706.32 Fees.

(a) The following schedule of feeg
representing direct costs shall be
charged for services rendered by the
Corporation under 5 U.S.C.,552(a) in
furnishing information to fhembers of
the public: ' . :

Service

(1) Searching for records, ete.,
hour per person,

(2) Other facUitative assistance, $15.00
per hour per person.

(3) Photocopy dup!lcnt(on, .20 per page.

(4) Certification of a truo. copy, $3.50.

(6) Certified statement of negative results
of a scarch, 83.50,

(b) Notwithsta’nding the provistons of
paragraph (a) of this section, the Vice
President for Public Affairs mny waive
or reduce any fee otherwise due
baragraph (a) of this section for the
breparation, relcase or distribution of
any document, Instrument, publication
or class thereof, for which he determines
that walver or reduction of such fee is
in the public Interest because furnishing
the Information can be considered as
primarily benefiting the general public,

Issued In Washington, D.C. on Febru- .
ary 14, 1875,

$15.00 per

Davip Gnrgg 11T,

" [FR Do0.76-4637 Filed 2-18-15;8:45 am]

’
.
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' United States Code, as
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Titlo 10-—Energy

CHAPTER 11—gn; RGY RESCARCH AND
DEVELOPMENT ADMINISTRATION

PART 709—runLic RECORDS

The Encrgy Rescarch and Develop- -

ment  Administration (ERDA)  wns
established by the Energy Reorganiza-
tlon Act of 1974, Pub. I, 93-438, 88 Stat.
1233, end the Act *as made ecllective on
January 19, 1575 by
11834 dated Janusry
Executive Order was
uary 17, 1975, at 40 Fed., Reg. 2971,
Consistent with the establishment of
ERDA, 8 new Chapter IIT of Title 10,
Code of Federa] Regulations, is estab-
lished consisting at this time of Part
703, Public Records,

On an iInterim basls, the rules and
Tegulations.of the Atomic Energy Com-
mission contained in Chapter I of Title
10, Code of Federal Regulations (Parts
0 through 170 of Chapter I of Title 10,
CFR, respectively), cxcept - Part 9
thereof, approved as of Lthe effective dite
of the reorganization (January 19, 1975)
Including any proposed rules thereunder,
are applicable to' ERDA to the extent
they are not Inconsistent with applicable
Jlaw, for all ERDA activities under the
Energy Reorganization Act of 1974, the

" Federal Nonnuelear Energy Research

and Development Act of 1974 (pub, 1.
93-577), and other applicable law,

Pursuant to the authority vested in me
by section 105(a) of the Energy Reorga-
nization Act of 1974, and pursuant to the
pProvisions of scction 552 of Title s,
amended by Pub,
L. 93-502 (the Freedom of Information
Act, as amended), Part 709 of Chapter
III, Title 10, Code of Federal Regula-
tions, which Part is entitled “Public
Records” and implements for ERDA the
Freedom of Information Act, including
the 1974 amendments thereto is hercby
issued. _

Except as provided below, Part 709 i a
statement of ERDA policies and proce-
dures for Implementing the Freedom of
Information Act, as amended, and the
relevant provisions of 5 U.S.C. 553 re-
quiring notice of proposed rule making,
opportunity
delay in eflective date, are inapplicable.

On page 2714 of the FEpERAL REcisTen
of January 15; 1975, there was published

- & notice of proposed rule making regard-

ing a proposed uniform schedule of fees
for document search and duplication. No
comments have been recelved in response
to that notice and no changes have been
made to the charzes propesed for search-
irg and duplicating, These charges for
document scarch and duplication are set
forth in § 709.12 beloxy. .

While these regulations are effective
February 19, 1975, the public is Invited
to submit comments thereon, provided

“ they are received within 90 days of pub-
leatlon of ,these regulations,-Any: come'**

ments submitted sheuld be In writing
and submitted to the Ofliice of the Gen-

Executive Order -
15. 1975, which -« .
bublished on Jan-: :

which ‘is set forth -

_July

for public participation and -

eral Counsel, Enery Research
velopment Admlnistmtlon.

Efective'date: Februnry 19, 1975,
" ROBERT C, SEAMaAng, Jr,,

and De-

Administrator,

Bce. . ?

709.1  Applicabuity, Yo

709.2 Policy. :

769.3 - Dennltions.

700.4 . Statement of organization, func-

i tlons, procedure, and substuniivs
rules, final opinlons, statement of
pollcy, stafr manuals and {nstruc. .

3 tions, &

7095 . Frecedom of Information oficers,

709.8 .Requesting records, CER o

700.7 "Handling of pOT requests, - . v . )

'709.8  Denlal of records. . .

<7009 . Matters cxempt from dlsclosurs,

709.10 Adminlstative eppeal  of Inftial
deninl of reoords,

705.11 Requests for clasztfad racords,

709.12  Fees for search and duplication of .
records, : ¢y

709.13 Matters in ltigation,

709.14 Annual report,

AuTnonrry: § U.8.0. £52 and sec, 105(a),
Pub. L. 93-433, At '
§ 709.1 Applicability..  ~

(a) This part’implements section 552

of Title 5, United States Code. and nre-
scribes ruleg governing the nvallability
to the public of the records ot the Enerxy
Research and Development Administra-

tlon (ERDA).

(b) This part only appliez to rcquests
which (1) reasonably descrihe records
and (2) are made in ‘accorcance with

(¢) Under section 552 of Tyt 5 there
Is' no oblirration to compile or create g
record soiely for the purpose of satisfying
8 request for records,

(d) Nothing in this part shaly Inhtbit
the dlsseminatlen of scientifie, technical,
or other information in accordarce with
establizhed ERDA nolicies or Programs
for such dissemination.

() Except where specifically noted
otherwise, this part applies to aj) records
whether they Predate or postdate
4, 1967.

(f) This
ERDA poiicy, rule, or regulation to the
extent Inconsistent with this part,

(8> This part shall he Interpreted zo
as to be consistent with the “Privacy
Act of 1974,” pyb, L. 83-579, Lo,

§ 709.2 Policy.

() In implcmcnt!ng section 552 of
Tille 5, United States Code, it 15 the
bolicy of ERDA to make recnrds avall-
able to the public to the preatest extent
possikle in keeping with the spirlt of that,
section. Therefore, al] records of ERDA
which are requested in accordance with
this part shall be made available
promptly, except those that ERDA spe-
ciflcally determines tn eceordanee wich
Lhls part (1) are exerpt from disclogure
under- § 709.9, nrid (2)" thal dislosure 15
contrary to the public Int~rest o will ad-
versely aflect the rights ot any pberson,

\ -

part superzedes any other .

-
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: (b) If records requested contaln ma-
terlal exempt from disclosure, any rea-
sonably scagregable portion of a record
" shall be provided to n person requesting
guch reeord afler deletlon of the par-~

«aic tions which are exempt from disclosures

Eowever, the entire record will be exempt
w Witcre exempt material in -that record is

s

material.
(c) Requests made under this part
. shall be considered without regard to any

~ showing of need,
709.3 Definitions.

- As used in this part: -

(a) "ERDA” means the Energy Re-

- search and Development Administration

‘% established by the Energy Reorganiza-

<. tion Act of 1974 (Pub. L. 93-438). -

" (b) “ERDA personnel” means employ-
7. ees, consultants, and members of advi-
:» sory boards, committees and panels of
i ERDA; members of boards designated by
 the Administrator, Deputy Administra-
.2 tor, or other desirnee of the Administra-
- tor or Deputy Administrator to preside

at adjudicatory proccedings; and officers

% or employees of Government agencies,

2 Inchiding railitary personnel], assigned to

«:duty at ERDA.

27 (c) “Administrator” means the Ad-
minlistrator of Energy Research and De-
velopment provided for in scction 102¢a)

-of the Energy Reorganization Act of

11974, ’

(d) “Deputy Administrator” means
the Deputy Administrator provided for in
section 102(b) of the Encrgy Reorgani-
zation Act of 1974.

(e) “Assistant Administrator” means
80 Assistant Administrator provided for
In section 102(d) of the Energy Reor-
ranization Act of 1974 or such other As-
Sistant Administrator as the Adminis-
trator may appoint under scction 102(f)

of tho Energy Reorganization Act of |

1074,

:_ (1) "Government” means the United -

‘Blates of America.

(g) “Agency” is defined as provided {n -

section 551(1) of Title 5, United States
Code, and includes any executive depart-
. ment, military department, Government
‘ corporation, Government-controlled cor-
soration, cr other establishment in the
executive branch of ‘the Government
< ‘Uncluding the Executive Ofilce of the
President), or any independent regula-

tory agency. .
(h) “Record” Includes any book,
paper, map, ‘Photograph, brochure,

y bunch card, magnetic tape, paper tape,
' snund recording, pamphlet, slide, motion
Plcture, ¢r other documentary material
regardless of ferm or characterlstics,
. which evidences ERDA organization,
Tunctions, policies, decisions, procedures,
operutions, programs or other activities,
‘and whichh was made by, in the posses-
5101 of, or under the control of ERDA
pursuant to ERDA contracts, or Federal
law or In connection with the transnction
of public business. “Records” do not in-
clude objects or artlcles such as struc-
“tures, furniture, tanglble objecls or
‘ models, or vchlcl\cs

incxtricabiy intertwined with nonecxempt

and equipment, nor

FEDERAL REGISTER, VOL. 40, NO. 3

AN

RULES AND REGULATIONS

formulns, designs, and the llke which

-are significant not as records -but as,

items of valuable properly.
() “Freedom of Infermation Officer”

. hes the meanipg as sgt forth in §1709.5 .
‘below, s -1r-s %b‘ (‘»-. 29tk

() Except as otherwise provided in
§ 709.11(c), “Authorizing Official” mcans

the Assistant Administrator for Inter- .’

national Affairs, the Assistant Adminijs-

trator for Planning and Analysis, and -

Directors of Offices and Divisions in,
ERDA Headquarters, and Directors of

-+ Energy Research Centers and Managers
«pretations which have been adopted by .

of Operations Offices for ERDA field or-
ganizations, who are authorized to make

the Initial determination for ERDA io -
grant or deny, in whole or in part, re- : .
quests for records under this part. The '

olliclals designated above may in their
dlscretion redelegate the above author-

ity without power or further redelega- -

tlon. .
(k) Ercept as otherwise provided in
§ 709.11(e) "Freedom of Information

(I'OI) Appeal Panel” means a panel con-

sisting of the following three officials:
(1) The Assistant Administrator for Ad-
nunistration or his designee, who shall be
Chairman of the panel, (2) the Director
of the Oflce of Public Affairs, or his
designee, and (3) such other ERDA ofli-
cial as the Chairman shal} designate to
conslder a specific appeil. The appoint-
mei1s of the third panel member shall be
made with due regard to the particular
records involved. It is contemplated that
such panel members shall be Assistant
Adinlnistrators, Deputy Assistant Ad-
ministrators, or other high ranking
ERDA oflictals in keeping with the policy
staled In § 709.2. No member of the FOI
Appeal Panel shall have been involved in
the determination from which the appeal
under consideration is being taken.

§ 709.1 Statement or organization, func.
tions,  procedure, and substantive
rules, final opinions, statement of
policy, staff manuals and instruc-
tions. '

(’) As required by sectton 552, Title 5,

" United States Code, a statement as to the

sources of information concerning the
following subjects may be found in § 701
of this chapter: (1) A description of the
central and field organization of ERDA
and the established places at which, the
oflices from whom, and the methods
whereby, the public may secure informa-
tion, make submittals or requests, or ob-

tain decisions, except for Freedom of In- .

formation requests which requests shall
be made in accordance with the proce- :
durcs set forth in § 709.6 of this part; (b)
slatements of the general course and
method by whicu ERDA functions are
channeled and determiined, including the
nature and requirements of nll formal
and informal procedures avallable; (¢)
ERDA rules of procedure, descriptions of

forms avallable or the places al which

forms may be obtained, and instructions
as to the scope and contents of all papers,
reporls, or examinations; (d» ERDA

substantive rules of general applicabllity

adopled as authorized by law, and state- ~

L

~mination thac such

7321

ments of general policy or Interpretations
of general applicability formulated and

adopted by ERDA: and (e) cvery amend- -

ment, revision, or repeal of the foregoing,
:\b) As required by

are made available for pubiic inspec,tlon

- and conying at the ERDA Public Docu- -
H Street NW., Wash- -

ment Room at 1717
ington, D.C.:

(1) Allfinal opinions (including cun- ;

curring and dissenting opinions) and all

.orders in the adjudication of cases.

(2) Stlatements of policy and inter-

ERDA and are not published in the Fep-
ERAL REGISTER.

(3) ERDA rules and regulations,

(4) ERDA Menuals and Instructions

to ERDA personnel that affect any’

member of the public.
.(c) The records specified in § 709.4(b)
(3) and (4) above are also made avail-

able for.public inspection and copying at -

any one of the ERDA fleld organizations
identificd In § 701 of this chapter.

(d) The ERDA Public Document
Room will be open between 8:30 a.m: and
5:15 p.m. on Mondays through Fridays.
ThePublic Document Room at the ERDA
field organizations referenced above will
be open during regular office hours on
Mondays through Fridays. -

(¢) Indexes (or supplements thereto)
of those records specified In § 709.4(b)
(1), (2) and (4) of this section, and is-
sued, adopted, or promulgated after
July 4, 1967, will be published and made
available for sale to the public a¢ no
more than quarterly intervals, unless it
is determined by the Administrator or
Deputy Administrator, by order pub-
lished in the FEperaL REGISTER, that such

publication would be unnecessary and °

impracticable, in which case there shall
be provided copies of such index on re-
quest at a cost not to exceed the direct
cost of duplication. Inclusion of a record
in the index does not constitute a deter-
record is required by
law to be indexed. .

§ 709.5 Freedom of information oflicer.

a) There is appointed at ERDA
Headquarters, Washington, D.C. 20545 g
Freedom of Information (FOI) Officer
whose duties shall hereinafter be de-
scribed. :

(b) There shall be designated by each
Director of an Energy Rescarch Center
and Manager of an Operations Office for
each of the following ERDA fleld or-
ganizatlons a Freedom of Information
(FOI) Oflicer whose duties shall herein«
aiter be described: _

(1) Bartlesville Energy Research Center,
ERDA
P.O. Box 1398 -
Bartlesvliie, Oklahoma 74008 .
(2) Grand Forks Encrgy Research Center,
ERDA
P.O. Box 82138, Unliversity Station
Grand Forks, North Dakota 58201
(8) Lanranile Research Center, ERDA

P.O. Box 3395, Unlversity Station
Laramie, Wyoming 82070 ;
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As required by sectlon 552, Title.5, s
. Uhited States Code. the following records

i,

Fofh bt
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(4) Morpnntown Research Conte DA

F.0. Box 830

Morgantown, West Virginia 26505

Pittsburgh Energy Rescarch Conter,
ERDA ' %

4800 Forbes Avenue

Plttsburgh, Pennavivania 15213

ERDA
1420 Appralaers Bullding
630 Sansome Street
San Franclsco, California 94111
Albuquerque Operatlons OfMce, ERDA
P.O. Box 5400 . bt
Albuquerque, New Mex!co 87116
" [NoTE.—This office has cognizance over
i the following area offices: Amarillo,
“* Burlington, Dayton, Kansas City,
~ Los Alamos, Plnellas, Rocky Flats, and
Sandia. | - ; wa
Chicago Operations Oflice, ERDA
9800 South.Cass Avenue -
Argonne, Illinols 60439

[NoTE.—This office has cognizance over
the Batavia and Brookbaven area
ofices and the New Brunswick lab-
oratory.] fptim

Idaho Operatlons OMmce, ERDA =

650 2nd St.

Idahn Falls, 1daho 83401 -

Nevada Operations Office, ERDA

P.O. Box 14100 :

Las Vegas, Nevada 8v114

Onk Rldge Operations Office, FRDA

P.O. Box E

Oak Ridge, Tennecsseo 37830

Richland Operatlons Omce, ERDA

P.O. Box 550

Richland, Washington 99352

San Francisco Operations Office, ERDA

1333 Broasdway, Wells Fargo Building

Oakland. California 94616

Savannah Rlver Operations Office,
ERDA gLl S

P.O. Box "A" : -

Alken, South Carollna 20801

fe) The FOI Officers shall make no de-
terminations to deny requests recelved

. under this part but shall receive and log
. each request by time and date, shall as-
"certain where the documents requested
jare located, shall acknowledge receipt of
‘requests by letter to the requester, shall
refer the request to the proper Authoriz-
Ing OfTicial and shall make such reports

" and perform such

(9)
(10)
(1)
- (13)

(13)

L (14)

“ gated.
§ 709.6  Requesting records.

(a) A request need not be in any par-
~ ticular format, but 1t (1) must be ad-
-dressed to any one of the FOI Officers
. listed in §709.5 above, (2) must be in
writing, (3) must be clearly identified
both on the envelope and in the letter
" as a Freedom of Information Act or FOIA

request, (4) must reasonably describe the

records sought to permit ldentification,
-and (5) must state that the requester
: promptly will pay the fees -chargeable
under § 709.12, :

(d) Beeause of the strict statutory
time lmits It would be helpful if the re-

fice where the desired recerds arc located
or arc believed to be localed, or to the

ik _r,A *4*.FOI Officer-who 15 i tlie office which has, |

“w.or b Is believed has, copnizance over the
~.. records. However, it is not the responsi-

. bllity of the requester to nscertaln tho
locatlon of the records requested. -

8an Franclsco Energy Rescarch Center."

-and time of
* working days permitted for a determina-
~tlon will expire, and acknowledge receipt

- quest by the

shall be made

other functions as are.
hereinafter set forth or otherwise dele-

L 1imits prescrived . ,

s+ quest could be addressed to the FOI Of- -

o dgn;.r:ndgd ln‘.a_‘ulngl.g .request; OF . ..: ey
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§ 70')'.7 Handling of FOI requesta

(2) Promptly upon receipt of a re-
quest made In aceardance wilth - § 709.6
above, the FOI Ofilcer shajl log the date
and time of reccipt, ascertain the loca-
tion of the records requested and the
identity of the approprinte Authnrizing
OfMclal, Immedialely dispateh the request

" tosuch Authorizing Ofticinl by the fastest

available means advising him of the date
receipt and when the ten

in writing of the request stating the time
and date of receipt and the appropriate
Authorizing Official to whom the request
has been directed.

(b) Any request not made in accord-
ance with §1700.6 shall be promptly

¥ brought to the attention of a FOI Officer

by the ERDA Officla]
ing such a request, or

or employee receiv-
the requester shall

- be referred to the FOI Officer, as appro-
-priate. The FOI Officer shall assist the "
. Tequester in making the request in ac-
-.cordance with § 709.6. '

(¢) All Frcedom of Information re-

* quests properly made in accordance with .

§ 709.6 shall be deemed to have been re-
ceived when date and time st_asnped by

- a FOI Officer.

“(d) If a request can be immediately

_ complied with in accordance with this
" part, it should be.

{e) The Authorizing Official shall ad-
vise the requester in writing within ten
working days of -the receipt of the re-
FOI Officer (see paragraph
(c) of this section) whether the request

T to be complied with. A copy of the let-
' ter to the requester shall be sent to the

appropriate FOI Officer. Where a deter-
mination is made to comply with a re-
quest in whole or in part, the records
avallable to the requester
promptly in accordance with this part,
subject to the requirement for payment
under § 709.12,

(£ (1) The Freedom of Information
Act, as amended, section 552(a) (6) (B),
Title 5, United States Code, provides
that: . ?

In unusual circumstances . . . the ‘time
.+ [the 10-day initial de-
termination limit or the 20-day administra-
tive appesl Iimit] may be extended by wTite
ten notice to the person making such request
setting forth the reasons for such extcnsion
and the date on which a determination i3
expected to be dizpatched. No such notice
shrll specl{y a date that would result in an
extension for more than ten working dars.
+ - .« '|U]nusual circumstances’ means, but
only to the extent rensonably necessary to
the proper processing of the particular
request—

(1) the neced to search for and collect the
requested records from field facllitles or other
establishments that aro separato from the

" office processing tho request; -

© (1) the need to search: for, collect, and
appropriately exnmine a voluminous amount
of eeparats nnd distinct records which are

*(111) thé need for conmultation, which shall ™
be conducted with all practleable speed,
with another agency having a substintinl
intercst In the doterminatlion of the requosnt

- or among two or more components of the

"fled documents or information originated

% ‘of & recotd shall be
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ngeney having substantial subjeot-mattor ine' .
terest theroln. g R

(2) Tha ten working day extenslon
provided for in unusual circumstances
permils more than one extenslon, either
divided between the initlal and appest

7

i

[ .
~stares (sce § 709.10 below concerning ap- f e

peal procedures) or within a single stage, i
50 long as the total extended time does
not exceed ten working dnys with re-:
spect to a particular request. R
(3) The Authorizing Officlal has the 1%
discretion unilaterally to invoke eny or '
all of the ten working day extension, if
the unusual circumstances exist and (f ..
the additional time is considered as rea-
sonably necessary to the proper process-
ing of the particular request. This dis-<
cretionary authority can only be Invoked
after consultation with counsel. ¢

* (4) The requester must be promptly. “f -

notified in writing of the extenston, set- -
ting forth the reasons of the extenston, ! 3
and the date on which a determination . of
Is expected to be dispatched. No such B2
notice shall specify a date that would 7
Tesult in an extension for more than ten .
.working days, over and above the ten i)t
working days allowed for the initial de-
termination. ;

(5) The FOI Offirer shall be advised by
copy of a letter to the requester or cther- ¢
wise of any extension invoked. ot

(g) The Authorizing Officlal or FOL =
Oficer, shall consult with the appropii- "% -
ate agency when records are requested,
which are In the possession of ERDA. but ¢
which were origlnated by another
agency. Unless the other AgeNncy agrees
that the document may be released by
ERDA, the request shall be forwarded to
the other agency for thelr disposition.
The requester shall be advised In writ-
ing when a request is referred to annther
agency (see §700.11 regarding classi-

by another agency).

(h) Nothing in this part shall pre-
clude the Authorizing Oficial and g re-
quester from agreeing to an extension of
time for the initinl determination on a
request. Any such agreement shall be
confirmed in writing and shall clearly :
speclfy the total time agreed upon for
the initial determination. ) o

§ 709.8 Deninl of records,

(a) Any record, or any portion of a *
record may be denied to a requester by
the Authorizing Ofiicial only if he deter-
mines it contains matters specifled in
§ 709.9 below and further determines that
disclosure of such matters is confrary to
the public interest or will adversely aflect -
the rights of any person, The Authoriz-
Ing Officlal shall make such determina-
tions only after consultation with coun-
sel. A subscquent request for identical
records previously denled shall be cone
sidered on its own merits. R

(b) Any reasonably 5eEregable portion, -

provided after dclé—--"%{?k_..;'_i
tion of the portions exempt under § 7003
below. Thoese porlions of documents
which are delcted shall be identifled in

an appropriate manner, e.g., by placing




" the word "“DELETED” in the space where
“material iIs deleted.

(e) (1) If the Authorizing OfMcial de-

“ termines theb a request will be denied in

-t whole or in part, a written notice.of-the. ., (A)

' - determination shall be promptly dis-

- patehed to the requester within the np-
“propriate time period set forth in § 709.1
above. Such notice shall be sent by cer-
+ tified or registered mail, return recelpt
. requested. Such notice shall appropri- -

‘ately advise the requester of the reasons

for denying the request or any portion

‘thereof and that the Authorizing Official

signing the determination is the person -
responsible for that determination. If
other Authorizing Officlals, or appropri-

- ate officials of other agencies are respon-

sible for denying any portion of a record
requested. their names and titles or posi-
tions shall be listed in the notlce of
denial and it shall be clearly indicated -

»what portion or portions they were re-
. sponsible for denying.

(2) The reasons for denying the re-
quest shall where possible be more than
a recitation of the statutory cxemptions

© lsted in §709.9 below. Where material
has been deleted from a record furnished,

there shall also be furnished a brief ex-
planatien ol why the material was de-
leted (each déletion may be coded as to.
what exemption is being used).

(3) The notification of the denial de-
termination shall also advise the request-
er of the right to appenl to the FOI Ap-
peal Panel as provided in - § 709.10 be-
low. A copy of the deninl determination
should be provided to the appropriate
FOI Officer.

8 709.9  Matters exempt from disclosure,

(8) The following items are the mat-
ters exempt from disclosure under the
Freedom of Information Act, section 552
(b) of Title 5, United States Code, with
the statutory laneuage being underlined:
(1Y (i) Speeifically authorized under cri-
teria established by an Erxecutive Order
to Le kept cecret in (e inferest of na-
or forelgn pottcy wrd i)
uperiy clasyified pursuant to
sueh Eiccutive order! Bxcmnption 1)
Liatlers are those matlers classified as
National Security Information under
Exccutive Order 11652, or other matters
sauthorized to be kept secret under other
Executive Orders now or herenfter is-
sued. Restricted Data and Formerly Re-
stricted Data under the Atomic Energy
Act of 1954, s amended (42 U.S.C. 2011
et seq.), are covered by this exemption as

~well as the exemption in (3) below.

'2) Relaled solely to the internal per-

‘sonnel rules and aractices OJ wir agenzy;

{3) Srccifically exempted from disclo-
sure by statute; Restricied Data and
F'ormerly Restricied Data come within
the meaning of this cxemption (see (1)
above). )

(4) Trade secrets. and commercial or
Jingneinl anformaticon Quiatned from aq
réerson and primtceen Or confidential:
Vrsienever a 1ecoru is requested wihicn -
cemes within or might come within this =
exemption, it is necessary that the per-
son whose information it is, be notified 3
Immediately to see if there is any ob-_

RULES AND REGULATIONS

Jectlon to its release. Criteria applicable
in making a.determination concerning
this exemption include, 11t are not nec-
essarily limited to the 1cilowlng:
'hether the: information .‘has
been held in confidence by its owner; -
(I3) Whether the Information’is of a

type customarily held in confidence by .

Its owner and whether there is a rea-
sonable basis therefor;
(C) Whether the information was

‘transmitted to and recelved by the
‘agency in confidence;. and :

(D) Whether the Information is avail-
able in public sources.

(i1) This exemption may be invoked
for the nenefit”of the werson who has
provided the information, evén though

the agency has ne inierest in withhold- -

ing the Inforniatinn,

‘uil) RRecords held in confidence which
tdentify procedures for safeguarding
special nuclear material or delailed se-
curity measures for the physical pro-

-tection of a facility or plant comes with-

in thls exemption except to the extent
that portions thereof come within any
other exemption. .

(iv) Naval nuclear propulsion Infor-

"mation which is held in confidence by

ERDA, its contractors or subcontractors
Is deemed to come within this exemption
except to the extent that portions
thereof come within any other exemp-

. tion. This exemption also applies to ma-

terial obtained in confidence from a

_ foreign source.

(5) Interenency or intragencv mema-
randums or letters which would not be
avatlable by law to @ party other than an
agency in litigalion with the aaency;

1) This exemption includes all in-

-ternal memoranda which would not rou-

tinely be cisclosed to a party other than
a Government agency through the dis-
covery process in litigation with ERDA
or. the Government. such as internal
drafts or memoranda -hetween officials
or agencies; opinions, interpretations,
and evaluations prepared by staff per-
sonnel, contractors or consultants for
the use of ERDA; rccords of the deliber-
ations of ERDA stafl groups: staff cri-
teria or guidelines used for auditing or
inspection purposes; and documents or
Information which ERDA has received
or generated before it completes the
process of awarding a contract or Issuing

en order, decislon, or regulation; ERDA -

plans or materials that are in process of
preparation or develepment and are
likely to be revised before being finalized,
such ns budpet proposals, long range
plans or studies, drafts of speeches or
statements, or legislative proposals;

"ERDA plans (suck as those included in

budget  justification material) which,
even though finalized, the disclosure of
which would be harmful to public or
private intereslts. if made availoble in
advance of-the effective date; documents
awaiting patent review; and worklng
papers of ERDA attormeys and docu-
ments which come within the attorney-
client privilege. e )

(i) This exemptilon Is intended to
allow the withholding the type of rec-

_ords indicated above to the extent they

1
!
7323 b
3 Y
reflect’ dellberative or policy making - '; o
.decislonal processes, including advlce, ° ey

opinjons, or recommendations that are

“part of ERDA’s deliberative or policy

-+.making decisional processes. .. 53>, . 2.0 20s onies

. (1i}) While the policy set forth under.

- §709.2(b) applies to the exemption, .
where materials reflecting  deliber-
ative or policy making processes are In-
extricably intertwined with factual ma-
terial in a particular record, the entire
record may be withheld.

'~ (iv) The withholding of records, or

' portions thereof, under this exemption is
discretionary onthe part of the Authoriz-
ing Oflicial, and whelher such exemption
should be invoked is to be considered on

- & case-by-case basls in accordance with
the policy set forth in § 709.2 above, .

(6) Personnel and medical files and
similur jiles the discloswi: ¢ of 1.2 would
‘constitute a clearly unwarranted fnvasion
of personal privacy;

(T) Investioatory records comriled. for
law entorcernent purposes, but only to the

Lrent  that the production of such
records would (i) interfere with enforce-
ment procecdings, (ii) deprive a person
of @ right to a fair trial or an impartial
adjudication, (iif) constitute an ‘unwar-
rantcd invasion of personal privacy, (iv)
disclose the identity of a confidential
source, and, in the cese of a record comn-
niled by a criminal law enforcement qu-
thority in the course of a criminal inves-
tigation, or by an agency conducting a
law/ful national sccurity intelligence in- .
vestigation, confidential information Jur-
nished only by the confidential source,
(v) disclose investigative techniques and
‘procedures, or (vi) endanger the life or
phusical safety of law enforcement per-
sonnel; )

(1) The scope of this exception against
disclosure of *“investigative techniques
and procedures” shall not be interpreted
to include routine techniques and proce-
dures already well known to the publie,

" such as ballictics tests, fingerprinting,
and other sclentific tests or commonly
known techniques. .

i) This exemption shall not be inter-
preted to inciude reccrds falling within
the scope of subsection 552(a) (2) of Title
5. United Stiates Code, (sce § 709.4 above)
such as administrative staff manuals and
Instructions to staff that affect a member -
of the public. - - )

(iii) “Confidential source” in (7) (d)
Include: the identity of a person other
than a pald informer who may be pro-
tected if the person provided information
under an express assurance of confiden-
tiality or in clrcumstances from which
such an essurance could be reasonably
inferred. In every case whera the inves-
tigatory records sought were compiled for Ay
lInw enforcement purposcs—elther civil '
or criminal in nature—the agency can '
withhold the names; addresses, and other
information that would reveal the iden-
tity of a confidential source who fur-
nished the information. IHowever, where
the records are compiled by a criminal
law enforcement authorily, all of the in-
formation furnished only by a confiden-
tial source may be withheld if the infor-

- mation was compiled in the course of a

E
e
,.Y.:
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e
acy

criminal Investigntion, Additton

the. records are complled by nn g,
corducting n lawful natlona] ty |
telllpence Investigation, nll of the infor-
matlon furnished only by a confldentinl
~-source may also bhe withheld. The term
- “eriminnl law enforcement authority” is
“to be narrowly construed to Include the
Federnl Bureau of Investizalion and
similar Investipntive authorities. Like-
wise, “national security” is to be strictly
construed to refer to milltary security,
national defernise, or forelgn pollcy. The
term “intelligence” used in (7) (d) is in-
tended to apply to positive intellizence-

.+ activities, and background securlty inves-
. tigations by govermmenta] units which
have authority to conduct such functions,

]

.clude criminal law enforcement authori-
ties as well as other agencies. Personnel,
'tegulator_v, and civil enforcement inves-

the first clause. authorizing withholding
. of Information that would reveal the
“. identity of a confldential source but are

. not encompassed by the second clause au-
.“" thorjzing withholding of an confidentlal
= Information under the specified circum-
-« stances. i

(iv) Disclozure of information about g

person to that person does not constitute .

> an Invasion of his privacy.
(8) Contained in or related tp prp-
Jamination, opcrating, or condition re-
-~ ports prepared by, on behal! of, or Jor
“the use of an TI7CY responsible for the
©reguvlatinn or supernision a1 financial in-
Stitutions; or
" (9)  Gerlogicqar
Jormation ang
concerning welis. i
By memorandum dated February 1975,
the Attorney General of the Unlted
States has proviced agency guldance
with respect to the amendments to the
Freedom of Information Act, section 552
of Title 5, Uniteq States Code.

§ 709.10 Adminidrative appeal of jinj-
tial denial of records,

(a) .Any person, - whose request for
records made under pbrocedures set forth
-in this part, s deried i whola ar in part,
0s provided in § T09.8, snali have the rignt

nnd gennkhysical in-
dnta; ineluding maps,

‘to appeal such initial determination of g

denial to an FOI Appeal Panel.

(b) Appeals shall be made by writlien
notice mailed to the Freedom of Informa-
tion Officer, ERDA chdnu&rt{:rs, and
shall be fileq within sixty days after
receipt of an Initial denial letter by the
Person requesting the records. Both the
letter and cnvelope must clearly identify
that a Freedom of Information appeal is
being made, The sixty-day time 1mig
‘may be waived by the FOI Appeal Panel
for good cause shown.

(c) Notlces of appeal recelved by
ERDA shall be processed In a manner
similar to request for records under
§709.7 including mutual agreements
which may be madn vith the requester

.by .the FOI.Oflicer. ;at' ERDA: Heads

quartére or the Chalrman of the o1
Appeal Panel to extend the twenty-day

'
»
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securlty In-

gathering actlvities, counter-intellirence ..

The term “an agency” is intended to in< i

tigcations are Intended to be covered by -

e~

prrlod set forth Iy oo
shall be.dermed to have been received
when date and thne slamped by the FOI
OMcer nt BRIA Headguarters,

(d) Upon reeeipt of
IOr Onicer, ERDA
promptly advise the
FOI  Appenl Panel

Ieadquarters, will
Chairman of the
who  will  then

promptly constitute ihe Panel a8 pro-.

vided in §709.3(k). The FOI Officer
shall promplly notify the Authorfzing
OfMiclal who was responsible for the
original denial and arrange to have the
appropriate records transmitted to
ERDA Headquarters as may be neces-
sary to consider the appeal.

(e) The FOI Appeal Panel shall have
“twenty working days from date of re-
- ceipt of the

make a final decision on such an appeal.

(f) The FOI Appeal Panel shall con-
sult with counsel prior to making a
final decision. .

(Z) A decision of the FOI Appeal
Panel to uphold in whole or
Initial deeision to deny
ords shall be by a simple majority vote
of the Panel members and shall be in
writing, and shal) make the neceessary
determinations stating  the reasons
therefore tn the manner provided for in

.§709.8, as necessary to sustain, modify,
qualify, or expand the Initfal denjal.

(M) The written decision of the FOI1
Appeal Panel upholding in whole or part
the initinl denia) determination shall
state that the
of the Administrator. The decisfon shall
also advise the requester of the pro-
visions for Judicial review of the de-
cision, as set forth in section 552(a) (4),
of Title 5, United States Cade, and shall
set forth the names and titles or posi-
tions of each person responsible for the
denial, including the person or persons
who made the initial denial determina-
tion. The term "responsible nersons” is
limited to the Authorizing Official who
signed the initia] Notice of denial and
other Authorizing Officials or officials
of other agencies listed in the initial
notice of denial ag being responsible for

access to rec-

- any portion of the initial denial (sce

-3709.8) and those members of the FOI
Appeal Panel who concur in whole or in
part with the initial denial,

(i) Decisions of the FoOI Appeal
Pancl shall be final - decisions ' of the
Administrator,

(i) The FOI Arpeal Panel may invoke
that portion of the' 10-day extension
period " set forlh in §.709.7(£), If the
"“unusual circumstances” gs defined
therein are applicakle. The FOI GMcer
shall advise the Panel if any of the 10-
day extension period had been used at
the initial denial stape,

(k) The FOI Oflcer
appropriate steps to obtain the ncees-
sary files, Including the initial written
.denfal from the Authorizing Official, for
the FOI Appeal Panel to review,:

§ 70?.1'1_ . n(_:qu_c\._qlp for c'lnn'siﬁ‘_u;d_rccord».;

"0 Requesia for classified records in-
cluding requests made to field organiza-
tlons shall be subject to the provisions

below, Appeal J( this

an - appeal, the

anppeal by the FOI OfIicer to .

" siened by the
in part an -

decision is-a final decision -

shall take al -

fications noted below,

(L) Any reauest for records made in
aAccordance with this part, excernt thoso
requests for access lo classified records
which are made specifically nursuant to
the mandatory review Provisions of Ex-
ccullve Order 11652 shall be antomnii-
cally consldcrcd a Freedom of Informa-
tlon Act request under this part,

(¢) The Director, Division of Classi-

part 709 with the speclal quali-

fication shaj] be the Authorizing Official -

for all requests for classified records. In

‘ thlscapacity he shall advise the oflico

originating the records, or who hag
cognizance or responsibility for the ree-
ords, of the request and consult with
such office or oflices prior to meking a
determination under this section.

(d) The written notice of a determinz- .

tion to deny records, or portions of rec-
ords, which contain both classifieq meto-.
-Tlal and other exempt material shall bo
appropriate Authorizing

Ofiicial listed in (¢) above. If other Ag- i

thorizing Oflicials or appropriate officinls
agencies are responsible for
denying any portion of the record, their
hames and titles or Positions shall he
listed In the rotice of denial and it shall
be clearly indicated what rortion or por-
tions they were responsinle for dernying.,

(e) The Assistant Administrator for
Naljonal Sccurity or his designee shall
replace the Director of the Office of

-Publlc Affairs AS 2 member of the FOI

Appeal Panel] to the extent the appeal
involves records or portions  thereof
which have been denicd because they aro
classified. Other brovisions of § 709.3(10)
shall remain applicable,

f) . uests for TRNDA records con-
taining classified information recelved
from another agency, or rerords pre-
pared jeintly by ERDA and other pren-
cies, will be treated as reauests for CRDA
Trecords except that coordination wijl he
effected by the ERDA Authorizing om-
cial with the appropriate official of the
other agency. Such coordination win
be done on an expedited basis, for the
burpose of determining whether the
agency official wishes to deny the re-
guest (as far as it cencerns another
‘agency’s classified materia) ard obtajn-
ing the other ageney denyine oflicial's
certification, simaturo,
& record copy of the document being re-
quested. The notice of determination to
the requester, in the event pert or all of
the record is denied by the other agency
shall cite the other arency denial offi-
cial, as well as the ERDA Authorizing
Official {f g denial by ERDA 13 also in-
volved. - ' « -

(g) If the request specifically cltes a
document from another agency, the re-
quest will be referred directly to tho
broper official in the other acency and
the requester win be so notified of the
referral topether with a cepy of the re-

Ierr_nl. The notiileatlon to the rcquestﬁcr .
:8hould ‘also- Inoludle the statement that

the ten-dny time period i) start when

that request Is recefved by the other
agency, . ’ L

’
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duplica.

: --§709.12 Fees for search and

tion of recordy,

(a) Requests for the duplication of rec- )

ords et the LRDA Dublic Locwnent
© Room located in Washinglon, D.C. wil

- +be honored upon payment of the follow-

7 ing charges:
(1) Sizes up Lo 814 x 14 inches made
son oflicc copying machines—s0.08 per
page copy. Microﬂche—}mper copy en-
largement up to 812 inches x 11 Inches—
$0.15 per page copy.

(2) Unless waived 25 provided below,
* the charge for duplicaling records other
i+ than those specified above wil) L2 com-
. Pputed on the basis of ERDA’s direct cost,

- (3) Unless waived as provided below,
- -the charges of duplication for requests
*meade In accordance with § 709.g will be

~..the 8ame as paragraph (®) (1) and (2)

- of this section.
i (4) The cost of searching as provided
©in §709.12¢(¢) below,

" (b)) Requests for copies of records to
be duplicated ang furnished by ERDA at
all locations, except ERDA's Public Docy-
ment Roorn located jn Washington, D.C.,
will be honored upon payment of the
fullowing charges unless the charges are
waived as provided below:
- (1) Sizes up to 8% x 14 inches made
‘on oflice copying mnchines-so.lo,per
bage copy. Larger sizes—$0.10 for each
-8%5 x 14 inch unit or fraction thereof per
bage copy. )

(2). The charge for duplicating rec-
ords other than those specified above
will be computed on the basis of ERDA's
“direct cost.

(3)" The cost of searchin

" In § 709.12(¢) below,

(©) If a request is

ready avail

8. 85 provided

for records not al-

able for public Inspection in
the Public Document Room the rates for
scarching are $5.70 per hour for clerical
personnel and $16.00 per hour for non-
clerical personnel. Fractional parts of an
hour wili be charged on a pro rata basis,
vhen a computer search s necessary
in order to fuliil
search charge will e the actual direct

“cost of the computer search,

(d) Noxecords shall be made avallable
-0 o requester until ail charges as pro-
vided hercin are vaid in full Checks,
drafts, or other negotiable Instruments

"~ shall be made payable to the Energy Re-
starch and Development Adnmunistra-
‘tiorn.

(@) Transcripts by a reporting Arm
under contract with ERDA, may be pur-
chased directly from the reporting firmm
‘er ERDA at the cost of reproduction as
provided for in the ERDA contract with
the reporting firm.

) Material
Trighted will n
tion of the

ot be reproduced in viola-
copyright laws,

() Pocuments shall be furnished
without charge or at a reduced charge
where the Authorizing Otlicial initially
considering the roJ Tequest, or the FOI
Appeal Panel, determines that winlver or
reduction of the fee is in the publle Inter-

est because fumishing the information - ;
_8gency regarding the Freedom of Infor. -

can be considered ag primarily benefiting

-under this part and
A request, the computer .

to deny records,

which "has been copy-"

. RULES AND REGULATIONS

the public interest, Ycept for records
reproduced in an ERDA Public Document
Room or by » reportinic 1irin under con-
tract wiith ERDA or another Govenunent
2gency, no chnarge shall be made under
thls part where the cost of search ond
duplication of records -does not exceed
$10.00.

(h) No charge will be made when no
Tecord responsive to a request has been

-found or when g request is. denied in

whole.

(1) Unless the request made under

acceptable up to g specified limit that
covers anticipated cosls, a request will
not be deemed to have been

accordance with §709.7 until the re-

-auester is advised of the estimateq costs

of searching and duplicating and agrees
inwriting to bear the cost. o

§709.13  Mutters in litigation, .

(a) Any request for
processed to initjal determination or de-
te
the pendency of litigation
under this part,

on a request

(b) When a matter is in litigation at

the time the initial determination is
made, the Authorizing Official shall file
an appeal under §709.10 on his own
motion if the initia] delermination is to
deny in whole or in part any of the
request. ;

§709.04  Aumual report.

(a) On or before March 1 of each
calendar year, ERDA shall submit a re-
port covering the breceding calendar
year to the Speaker of the House of
Representatives and President of the
Senate for referral to the appropriate

.committees of the Congress. The report -

shall fnclude—(1) the number of deter-
minations made by
with requests for records made to ERDA
the reasons for each
such dctcrmjxmuon;

(2) The number of appeals made by
persons under’ this part, the result of
such appeals, and the reason for the
action upon each appeal that. results
in a denial of information:

(3) The names and titles or positions
of each person responsible for the de-
nial of records requested and the number
of instances of barticipation for each;
this listing shall include those persons
responsible for this initial determination
or parts thereof as well
as those persons responsible for denia)

.onappeal; -

(4) ‘The results of each pProceeding
conducted pursuant to subsection 552(a)
(4) (F) of Title 5, United States Code,
Including a report of the disciplinary

action taken against the officer or em-

ployee who was primarily responsible

for improperly withholdlng records or an
explanation of why disciplinary actlon

was nct taken:

(5) A copy of évery rule made by the

received in

records shall be -.

rmination on appeal without regard to .

ERDA not to comply -

mation Act, sectlon 552,
Stales Code:

(G) A co
totai amount of
- agency for making-

der this

(7) Buch oth
cates efforts to
b) The Fr

“ficer, ER
the annu

the respectd
§ 709.8 specifically states that whatever .1
-eost is Involved will be acceptable, or

of eacl

1rart; and

S s o

- 7325
Title 5, United

the

er information as indj-
administer fully this part,
ecdom of Information Of.

DA chdqunrtcrs, shall prepare
al report for the Administrator's
slgnature, which shall be

1 calendar year.

ve Houses on oy

transmitted (o
before March

(¢) The Freedom of Information OX—'

~flcers in

the

field shall forward the nec-

essary information concerning their ac-
tivities to the Freedom

ERDA

Hcadqu:n’ters,

of Information

within

by of the fee schedule and the
Jees collected the,
recoids ‘available un-" "

I

S N

. hirty days after the eng of the calendar .

year,
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Availability of TVA Records and

The Preedom of Inf
U.S.C. 552) w

Pub. L,

"Publication

93-502.

S

ormation Act (5
as recently amended by
These

amendments

change the exemptions relating (o classj-
fied material and investigative records

and require agencies to ins
procedures to
of nonexem

ingly,
hereby
changes.

Initial de

This revision
.other changes w

1. Provision
procedure to be f

of

termination not

8 request for records;
2. Clarification of TVA's practice that
the avallability of certain

exéempt records is deferred

of §301.1 makes certain
hich include:

an agency appellate
ollowed in

case of an
to comply with

classes of non-
where prema-

ture disclosure might interfere with ac-
complishment of TVA’s

sponsibili

3. A statement of TVA’

ties; and

that records relating to

material

exempl from public disclosure,

and nuclear

statutory re-

s determination

special nuclear
facilities are

These regulations are effective on Feb-

ruary 19,

tained hereln concerns
agency procedure and ho)

the relev

ant provisions o

trative Procedure Act (&)
quiring nolice of Propos

opportun

delay in effec

The re

material con-
rules involving
ublic property,
{ the Adminis-
U.B.C. 553) re-
ed rulemaking,

Ity fer public participation, and

16 U.s.C.

Pub. L. 93-502,

By direction of The Board of Directors.

tive date are inapplicable.
gulations are Issued
authority of

under the
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