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Company (KRC), now in bankruptcy, 
and its dealings with a mutual fund 
controlled by Investors Overseas Serv- 
ices, Inc. (IOS), headquartered in 
Switzerland. Ohio had purchased $8 
million in KRC notes, and now al- 
leges that in deciding whether to 
purchase the notes it relied upon cer- 
tain KRC financial statements and 
opinions prepared by Andersen. 

Ohio contends that the financial 
statements and opinions released by 
Andersen were false and misleading, 
The specific allegations relate to the 
dealings between KRC and IOS and 
certain facts that were not revealed 
in KRC financial statements. Ander- 
sen denies any wrongdoing in this 
suit. We note at the outset that An- 
dersen’s knowledge of the KRG-IOS 

‘connection is of obvious~ importance 
to the lawsuit. . ; 

Ohio sought discovery of-.working 
papers and other data from Ander- 
sen’s files concerning IOS which were 
located in the Swiss office of the firm. 

Upon review of the totality of the 
evidence, briefs and statements of 
counsel we impose sanctions against 
Andersen for its disregard of the 
court’s orders for discovery. We find 
that the actions of Andersen were 
without good cause or substantial 
justification, have inordinately delay- 
ed resolution of this ltigation, and 
have resulted in waste of time and 
unnecessary expense to the state. In 
a flagrant and deliberate way Ander- 
sen has undermined the basic aim of 
the Federal Rules of Civil Procedure 
“to secure the just, speedy, inexpen- 
sive determination of every action” 
brought before the federal courts. 
Fed. R.Civ.P. 1. Plaintiff is entitled to 
reimbursement for its reasonable ex- 
penses and attorneys’ fees in connec- 
tion with discovery and other relief 
as set forth below. 

Rule 37 was developed to give trial 
courts the tools they: need to enforce 
discovery procedures. Under: the Rule, 
where the court has once established 
the right of the moving party to the 
information requested, disobedience of 
the court’s order is punishable with- 
out further consideration of the ob- 
jections presented. Fed.R.Civ.P. 37 
(b). Where the right of discovery has ~ 
once been established, and the request 
enforced by an order compelling dis- 
covery, disobedience “is punishable by 
contempt, by dismissal or default 
judgment, by an order establishing 
the existence of certain facts alleged 
by the moving party, or by an order 
precluding the delinquent from sup- 
porting or opposing designated claims 
or defenses or prohibiting him from 
introducing designated matters into 
evidence. Fed.R.Civ.P. 37(b) (2). 
Without adequate sanctions, the 

procedure for pretail discovery would 
be ineffectual. In the usual litigation, 
the court need not resort to Rule 37 
because counsel recognize thelr duty 
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to permit discovery, and, in a pro- 
fessional manner, regulate the pro- 
gression of thse lawsuit with mini- 
mal court intervention. Such self- 
regulation is needed if the federal 
courts are to be a forum in which 
every litigant can receive close and 
careful scrutiny of his claim. 
The necessary cooperation by An- 

dersen envisioned by Rule 37 has not 
been present in this case. Documents 
were not disclosed in full. Attempts 
to obtain necessary consent for the 
release of the Swiss file began in earn- 
est 11 full months after the first 
notice was received from Switzerland 
that such consents were required. It 
is an understatement to say that this 
case has unduly and unnecessarily 
taxed the judicial time available to 
the court. 
Conduct such as that displayed by 

counsel for Andersen cannot be 
tolerated if the judicial system is to 
continue to be a forum for expedient 
and fair resolution of controversy. In 
a sense, this motion for sanctions is 
not simply a proceeding between the 
state of Ohio and Arthur Andersen 
and Company. There are other liti- 
gants in this case who have had (and 
continue) to bear the cost and aggra- 
vation of countless hearings and de- 
lays. In addition, resolution of prob- 
lems in other cases was delayed be- 
cause of Andersen’s conduct here. 

In observing the dilatory tactics 
pursued by Andersen, another factor 
has been of concern to this court. In 
this case Andersen’s opponent is a 
State of the Union. Like Arthur An- 
derson and Company, Ohio’s financial 
resources in prosecuting this lawsuit, 
are, for practical purposes, inexhaus- 
tible. Had Andersen’s opponent been 
less affluent, however, it is a fore- 
gone conclusion that discovery of the 
Swiss documents simply would not 
‘have been accomplished. 
'The costs which have been attend- 

ant to the delay in this case would 
prevent most litigants from having 
access to these documents to which 
they are entitled under Rules of Civil 
Procedure. While it is apparent that 
disparity in financial resources dis- 
torts the truth-seeking function in 
our judicial system, the court should 
not encourage that disparity by inac- 
tlon in the face of abuse. The facts 
of this case compel us to award Ohlo 
the sum of $59,949 and assess this 
amount against Arthur Andersen and 
Company to compensate for the rea- 
sonable expenses incurred by Ohio in 
pursuing its discovery request. . 

This award is made on the basis of 
both Rules 37(a) and 37(b). We find 
that Andersen has both withheld doc- 
uments to which Ohio was entitled 
and consciously violated court produc- 
tion orders. 
Rule 37(b) permits the court to is- 

sue any sanction as is just for failure 

to comply with its order. In particu- 
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lar the rule permits the court to des- 
ignate certain facts as established, 
refuse to allow the disobedient party 
to introduce designated matters into 
evidence, or the court may strike out 
pleadings or parts thereof. In addi- 
tion, the court may impose the “ul- 
timate sanction”: entry of a default 
judgment against a disobedient de- 
fendant, or dismissal against a plain- 
tif?. : 

The “ultimate sanction” of default 
cannot be administered absent some 
showing of willful failure to disclose. 
Here it can hardly be said that Ander- 
sen’s unjustifiable resistence to discov- 
ery and the court’s order was the re- 
sult of accident or involuntary action. 
The history of this case is replete with 
misrepresentations and contradictions 
by Andersen dealing with material 
discovery matters. While Andersen as- 
serted good faith, it repeatedly dis- 
torted the true state of its inaction 
to the court. Regardless of the neces- 
sity of a finding of willfulness, it is 
clearly present in this case. 

The choice of particular sanctions is 
@ matter addressed to the sound dis- 
cretion of the court. Within that dis- 
cretion we utilize the formulation 
found in Rule 37(b)(2)(B). We pro- 
hioit Arthur Andersen and Company 
from introducing any evidence con- 
cerning the information possessed by 
it relating to the financial condition 
of the mutual fund controlled by IOS 
which should have led it to conclude 
that the fund would cease to pur- 
chase natural resource interests from 
KRC. Further we forbid Andersen 
from introducing evidence concerning 
its knowledge that KRC’s president 
committed KRC to provide financing 
to IOS and was negotiating an agree- 
ment to give KRC control of IOS. 

The sanctions imposed are reason- 
able, necessary, and warranted. Any- 
thing less would be a mockery of pro- 
fessional responsibility and of the 
tenor ‘and spirit of the Federal Rules 
of Procedure. A lesser penalty would 
give license to financlally able liti- 

gants to use court proceedings to 

hinder and delay orderly progress of 
other litigation as well—Finesilver, J. 
USDC Colo; State of Ohio v. Croft- 

ers, Inc., 5/23/77. 

  

Freedom of Information 

PRACTICE AND PROCEDURE— 

Large number of Freedom of In- 
formation Act requests received by 

Federal Bureau of Investigation, and 
consequent inability of agency to re- 
spond within time limits established 
by Act, are not “exceptional circum- 

stances” that, under statute, would 
entitle agency to extension of time 
limits. 

A letter dated April 1, 1976, request-




