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Laskeg, D. J.

This suit grows out of plaintiifs’ offorts to sceure docu-
ments and records in the possession of the Securities and
Exchange Commission (F‘SIC?") for use by plaintiffs in a
pending civil action against Oceidental Peiroleum Corpora-
tion and its officers. The papers are in the custody of the
SEC as a result of an investigation of Oceidental made by
it which has been settled by a consent decree enjoining vio-
lations of §10(b) of the Sceurities Exchange Act and Rule
10b-3 thercunder.! -

Plaintiffs seek, under provisions of the Freedom of In-
formation Act, 5 U. S. C. §552, to compel the SEC to dis-
close to them the information seeured in the SEQ investi-
gation of Occidental? The SEC. opposes on the ground

_hn.‘:lzb,: and Exchange Conumnission v, Occidental Petrolewm
Corp., et al.. 71 Civ., 982 (S. D. N. Y., March 5, 1971),

2On March 22, 1971, plaintiff's counsel requested, by letter and
on SEC form 86 (7-67), that the SEC furnish all “letters, telegrams,
_.nvo:m_..mgaam. memoranda, notes, lists, tabulatizns, press releases,
summaries, analyses and other writings, includine drafts,” consti-
tuting material which “supports, explains and/or discusses” all viola-
tions of 15 U. 8. C. §77j(b) “during the period Tanuary 1, 1966 to
March 4, 1971 referred to or alleged in the complaint “filed by the
m.nn.:_._:mm andd ﬁxn:s:mo Commiission on March 4, 1971, in the
United States District Court, Southern District of New York [Index
Number 71 Civ. 982], against Occidental Petrcieum Corporation
and Armand Hammer.” and to furnish all SEC s discussions of
“Yany facts which support the allegations in the SEC complaint.”

- Although plaintiffs’ request for SEC records is broad, the SEC'’s
objections to it clearly indicate that-the SEC krows the records
being sought. *[T]his is all that the identifiabilitv requirement con-
templates.  The fact that to find the material would be a difficult
or time-consuming task is of no importauce in making this deter-
‘mination; an agency may make such charges for this work as per-
mitted by the stawute. Wellford v, Hardin, 315 F. Supp. 175, 177
(D. Md., 1970), aff'd (Docket No. 14,904, 4ih Cir., May 25, 1971),
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thal the material is exempt from disclosure under three
statutory exemptions discussed helow. .

Two motions are before the court: Plaintiffs raove for
an injunction under the Act compelling defendants ro dis-
close.® Defendants move for summary julgment on tie
ground that under the seventh exemption of 5 U. S, (.
§652(b) they arc.cntitled to judgment as a matter of law,
For the reasons set forth below, the motion for summary’
judgment is denied and decision on the motlion for an
injunction is ‘deferred pending examination by a specia
master of the material in the SEC’s files to determine
whether or not any documents fall within the exemptions
of §552(b)(4) or (3).

% Plainti/ls brought their motion on by Order to Show Cause tiled
June 1, 1971, “pursuant to 28 U, S. C. 1361 Clause Oue of the
Complaint recites: “This action is brouzht under Title 23 U, S. (.
Section 1361, Title 5 U, S. C. Scction 552, 17 C. F, R, 2080, anil
the general equity powers of this court.” 5 U, S, C. §332(a)(3)
provides, inter alia, that this court “has jurisdiction to enjoin tie
agency from withholding agency records and to order tie produc

B
of any agency records improperly withheld from the complainant.”.
This authority to grant fnjunctions is sufficient for the relief sought
here. No duty arises under the Freedom of Information Act, when
the agency involved has invoked an exeinption clause under §352(1),
until the district court has reviewed the request for information
de wovo. Similarly, it has been held that Congress, by explicizly
limiting the scope for judicial discretion in providing for injunctive
relief when records are “improperly withheld,” intended to curb the
general cquity powers of the court cited in plaintiffs’ complaint,  As
was stated in Soucie v. David (No. 24,573, D. C. Cir, April 13,
1971), “Congress clearly has the power to eliminate ordinary dis-
cretionary barriers to injunctive relief, and e believe that Congr
intended to do so here.”” Accordingly, plaintiffs’ motion is treated
here as one for injunctive relief pursuant to 5 U, S. C. §33
much of the application as relies upen 28 U. S. C. §135¢
cquity powers is superfluous,
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SUMMARY JUp6atENT AND 11 Bxuanrion Usoin §002(h)(T7)

Seetion 332(a) requives government ageneles to disclose
upon request broad eategories of information in their files.

Scetion 352(b) lists nine exemplions from the obligation
to disclose.

Scetion 532(Db) A.J,, reads as follows;

*“This seetion does not apply to malters that are—

£

... (7) investigatory files compiled for law en-
forcement purposes except to the extent available
© 7 bylaw to a party other than an agency.”

The SEC contends that this provision exempts investi-
gatory files ““as a class? (including the Occidental docu-
ments) from the requirements of the Preedom of Infor-
mation Act. The Commission also urges that the ““except”
clause (within the exemption) must, in the light of its
legislative history, e read narrowly to apply only to par-
ties whom a given ageney is investigating, and not an out-
side party such as the plaintiffs here. Defendants admit
that if this court finds that §652(b) (7) does not provide
the blanket exemption urged, then their motion for sum-
mary judgment must be denied, L T

Plaintiffs contend that neither the plain meaning of the
exemption’s language nor its legislative history supports
the SEC position, Further, they argue that, since the
Investigation was terminated in a consent decree on Mareh
5, 1971, and the SRC Las failed to establish that any
further investigation will occur, the Commission has not
met the burden of demonstrating that exemption (7) is
now applicable, _. . . _.1

The courts have divided on the question whether 3652 (b)
Qv u.v.aoe.Eo.J_..m blanket exemption for all investigatory

files. Cowles Communicativns v, Deparbinewd of Jistice,

D
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ockel No. G-70-1599-SAW (N, D. Cal. D. €. April 25,

1971), held that investigatory files “necd not he produced
whother [onforeement] proceedings Lo conterplated or

not.” However, where, as here, the investization by th
agency has been completed, the exemption of 135200)¢(
has been held not to applv.t. As the court remarked i

7

Bristol-Myers Co. v. Federal Trade Coinmission, 431 T,
2d 935, 939 (D. ¢. Cir. 1970), ““the ageney cannot, consistent
with the broad diselosure mandate of the Act, protect all
its files with the lahel ‘investigatory” ., .. the District Court

m

ust determine whether the prospeet of enforcement piro.

ceedings is concrote enough to bring into operation the
exemption for investigatory files, and if so whether the
particular documents sought by the complaint are never-

th

V.
en
ha

eless discoverable,’’ s

* Rven if we were to accept the holdi titice
Department of Justice, supra in text, defendants would no
titled to summary judgment at this juncture since the file soug
s not been submitted or offered to the court for review in counec-

tion with this motion. In Cowvles, the court declared that, despiie

)i
the blanket protection of §352(b) (7). “[tihere remains . . . the

question of whether a given file is an investigatory file compiled for
law enforcement purposes | . . the Government should not be atlowed

to

file an affidavit stating that conclusion and by doing so foreclose

any other determination of the fact.” Furthermsre, there would
remain an issue of fact as to whether the government’s investization

¢

for law enforcement purposes has coucluded or whether action Ly
the Attorney General was likely or probable.

8 The SEC’s contention that if the Yexcept” clause of §332(h)(7)
applies at all, it must be limited to the actual party Iicing investiratod
Pp , party § S

Ha

~by the agency, is without merit. As was stated in [Fellford v,

wrdin, (4th Circuit), supra note 2,

"We agree with the district court. Use the v
of this exemption reveals that it purpose was to preveut
premature discovery by a defendant in an enforcement pro-

(footnote continued on next page)
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As in Cooney v, Swn Shipping & Drydoclk Co,, 288 T,
Supp. 708, 711 (E. D. Pa. 1968), the question is presented
“whether files once classified ‘investigatory files” may for-
ever after relain that characterization so as to be immune
from disclosuve under the statute’” Here the SEC’s
investigation has oo:.&:aom.. It is true that the possibility
remains that under 15 U. 8. C. §78u(e) the SEC could
“transmit”’ the file to the Attorney General who ““may, in
his discretion, institute the nceessary criminal proceed-
ings.”” However, the SEC has expressed no intention of
‘transmitting the file, nearly one-half year has passed since
-the consent decree was entered, and absent some affirmative
act by the agency to maintain the file as a legitimate one
“compiled for law enforcement purposes’’ the Commis-
sion has not demonstrated for purposes of summary judg-
ment, that the files any longer enjoy exemption under
§552(b) (7).

This construetion of the “‘investigatory files’’ exemption
finds support in the language of §553, which explicitly
provides (§552(c)) that ““[tIhis section docs not authorize

(footuote continued from previous page)

"ceeding. . The reports of the House Government Operations

Commiittee and the Senate Judiciary Committee define the
purpose of the cxemption as the protection of the govern-
ment’s case in court, [IFlere] . .. the request for records
does not come from a party facing an enforcement proceeding
to which the investigative material is germane,”

The cause is specific and when viewed in the context of the right
of “any person” under §552(a) to obtain information ought not be
narrowly construed. Any person may obtain material from investiga-
tory files to the extent that the rules of discovery would make them
available, See Davis, The Information Act: A Preliminary Analysis,
34 U. Chi. L. Rev. 761, 799-800 (1966) ; Attorney-General's Memo-
randum on the Public Iuformation Section of the Administrative
Procedure Act, at 38 (1967). . e e
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withholding of intormation or limit the availubility of
.records to the public, except as specifically stated in this
section.”” It proteets adequately the government’s interest
in maintaining its files undisclosed for so lonz as it i
actually or reasonably likely to be invelved in an investiza-
tion for law cenforcement purposes, and at the same time
‘carries out the policy of the Act ““to lncrease significauntly
the public availability of agency records.” Lallorf v,
Mansfield, 438 T, 24 448, 451 (2d Cir. 1971).

. Tae (b)(3), (4) axp (5) ExeurrioNs

Having concluded that defendants canuot rely upon
§552(b)(7), it remains to be determined whether or not
any of the files sought are exempt under $352(b)(3), (1)
or (5). -

Section 352(h)(4) exewmpts from disclosure *trade so-
crets and commercial or finaueial information obtaiued
from a person and privileged or confideniial’’; section
552(b) (5) exempts ‘‘inter-agency or intra-agency meno-
randums or letters which would not be available by luw
to a party other than an ageney in litigation with the
agency.”’ As the record stands, it is impossible to deter-
mine whether and to what extent the files contain material
covered by either the exemptions of (b)(4) or (3). Cer-
tainly it is reasonable to assume, however, that the files
contain some information which may fall within the vari-
ous cafegories enumerated in (b)(4), and the provisions
of ((b)(3) may apply to some extent as well. Such a
determination must be made in camere in the first in-
stanee, ) -

Scetion 552(a)(3) of the Aet requires the court to ex-
pedite the determination of such questions. Since the files
sought here are voluminous, containing 25 individual
transeripts numbering 2100 pages and some 3000 pages
of other documents,” and since important criminal cases

BOal ALLHL . of Tohol 1 MeiVabeie meeemme 2 Toowea 7 1071
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are on the court's docket which must be disposed of forth-
wirh, the matter f: be referred, pursuant to 28 U. 8. C.
,.,o and General Rule 35 of this Court, to the Magistrates

the Southern Distriet of New York, to Lold a hearing
siiting as speeial master, at the carliest practicable date,
for review of the material in the Commission’s files and
to report to this court as to whether and to what extent
auy of the material contained in such files falls within
the exemptions of §552(h)(4) and (5).

of

There vemains for discussion the Commission’s claim
that the “(b)(8)"" exemiptions applies. That clause pro-
vides that disclosure need not be made as to materials
“‘specifically exempted from disclosure by statute.”” The
Comumission claims that, sinee 18 U. 8. C. §1905 provides
inter alia that an officer of the United States is liable
eriminally if he discloses investigatory material wheyre
“not authorized by Iaw,” the material here sought is
exempt under §552(h) (3).

But this circular reasoning adds nothing to the defend-
ants’ armory, 18 U, 8. C. §1905 docs not establish an
exemption from the Freedom of Information Aect, but
merely penalizes a disclosure of non-exenmipt material.
We must still determine éroauow the material here sought
is or is not exempt.

CoxcLusioN

Defendants’ motion for summary judgment is denied.
A decision on plaintiffs’ motion for an injunction is de-
ferred pending the rceeipt of the report of the special
master and the court’s action thereon.

Submit order, including provisions for referenco to SS
special master,

‘Dated: New York, New York

October 20, 1971 v . _
: ' Morris E, Lasxer
‘ U.S.D. J.
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Havs, Cirenil Judge:

The Sceurities and Exchange Commission appeals from
an order of the United States Distriet Cowrt for the
Southern District of New York enjoining the Conunission
from withhelding certain docwments that the appellees,
relying on the Freedom of Information Act, 5 U, 8. C, §552
(1970), sought to inspeet and to copy. The distriet court
held that the documents, which the Commission had com-
piled in an investigation and used fu ecivil litigation against

_bersons who are not partics to this action, were not exempt

from disclosure under the Freedom of Information Act,
5 UL S €L $332(0) (7) (1970) as ““investigatory files,”’ be-
cause the Commission apparently did not intend to com-
mence farther law enforcement proceedings in which the
documents would be used. We reverse,

‘I The Facts

In November, 1970, the Commission began a nonpublic
investigation of Occidental Petroleum Corporation and
some of its officers and directors. The Commission sought
to determine whether certain statements of, and omissions
to state, facts relating to various real ostato transactions,
in documents filed with the Commission and in press re-
leases, violated $10(b) of the Securitics Yixchange Act of
1934, 15 U. 8. C. §78j(b) (1970) and Rule 10b-5, 17 C. F. R.
240, 10b-5 (1972), During the course of this investigation
the Commission heard testimony from at least 93 wit-
nesses and obtained numerous docwmnents from Oceidental,
individuals connected with that corporation, and third
persons, The Commission amassed an investigatory file
totaling over 7000 pages of testimony and documents re-
lating to the affairs of Occidental and individuals con-

..Dected with it, corporations with which Occidental dealt,

plaint alleged that Occidental and Hammner violuted U

‘Opinions of United States Court of Appeals

and third persons. - On the hasis of information obtained
duving the investigation, the Commission commenced o

Court for the Southern District of New York. The com-

o

and Rule 10b-3; the Commission sought injunctive relicf
against further violations of the statute and the Tule,
'‘On March 5, the Commission and the defendants agroed
upou a consent deeree, and hoth the investigation and the
suit were terminated when the cowrt entored judgraent

on the basis of the consent decree,

Appellees in this action are sharcholders of Occidental,
They commenced a class action for damages against Qe-
cidental ‘and Flammer, alleging various violations of the
sceurities laws, The source of the facts alleged in theiv
complaint was appavently the complaint fled by the Cone-
mission in its suit against Oceidental and Hammor.

On March 23, 1971, appellees’ attorney wrote the Com-
mission ‘‘seeking documentary support for’’ the allcga-
tions of their complaint, and requested that appellees he

permitted to inspeet and to copy:

““[a]s to each and every violation of Section 10} . . .
and/or of Rule 10(b)-5 . . ., which occurred
during the period January 1, 1966 to March 4, 1971
referred to or alleged in the complaint filed by the
[Commission in its suit against Occidental and
Hammer] .. . cach and every document [defined as
including “all letters, telegrams, reports, studies
memoranda, notes, lists, tabulations, pross rol:
summaries, analyses and other writings, including
drafts’’] which supports, explains and/or discusses
such claimed violations.
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... [Ilach and every document writlen by or to
any employee of the Seeuvities and Jixchange Com-
- mission diseussing any facts which supports [sic]
the allegations i the SEC complaint. . . .”’

The Commission notified appellees’ attorneys that the
request was being considered by the Commission’s staff.
On April 22, the appellees’ attorneys renewed the request
for the documents. On May 27, having received no ruling
on their requests, the appellees commenced this action
-secking injunetive relief against continued withholding of
the documents. The appellees alleged fhat the Commission
was withholding the documenis in violation of the provi-
sions of the Freedom of Information Act. The Commis-
ston’s answer get forth various affirmative defenses, in-
cluding the defenses that the documents were not subjoct
to the wmandatory public disclosure requirements of the
I'reedom of Information Aet Dy virtue of the ‘‘investiga-
tory files’” exemption, 5 U. 8. C. §552(b)(7) (1970), the
“trade seerets’ exemption, 3 U. 8. C. §552(b)(4) (1970),
the ““inter-ageney or intra-agency memorandums’ exemp-
tion, 5 U, 8. C. §552(h)(3) (1970), and the exemption for
documents ‘‘specifically exempted from disclosure by stat-
ute,”” 5 U. 8. C. §552(L)(8) (1970). The Commission
moved for summary judgment,

II. The Distriet Court Ruling

The distriet court denied the Commission’s motion for
summary judgment and granted in part appellee’s motion
for an injunetion against continued withholding of the docu-
ments. The distriet court ruled that the “investigatory
files”’ provision of the Ireedom of Information Aet exempls
an ageney from the disclosure requirements of the Act only

Opinions of United States Court of Adppeals

“for so long as it [the agency] is actually or reazonably
likely to be involved in an investigation Fov Liw enforce-
ment purposes. ., .”” The conrt took the position that, sinee
the original investigation of Occidenital and Hanmaer had
been concluded on the date of the entry of the consent
judgment, and since the Commission has taken no afinna-
tive action *‘to maintain the file as a legitimate one ‘cowm-
piled for [current] law enforcement purpeses,’’’ the ex-
emption from disclosure provided hy $352(b)}{7) no longer
applied to the documents requested by the appellees. The
court further held that?¢18 U.S. C. §1905 [the Trade Scerets
Act] does not establish an exemption from the Freedou of
Information Act [under §552(b)(3)], but merely pennlizes
a disclosure of nou-exempt.material.”’ The court deferred
decision.on appellees’ motion for an injunetion pending
receipt of the report of a speeial master appointed by the
court to review the voluminous file and to report whethor
or not any of the requested documents fell within the
coverage of §552(h) (4), which exempts an agency from hav-
ing to disclose “‘trade secrets and commercial and financial
information obtained from a person and privileged or
confidential,”’ and>§352(b) (5) which exempts *““inter-ageney
or intra-agency memorandums or letters which would uot
be available by law to a party other than an ageney in liti-
gation with the ageney.”” The court granted appellees’
motion for an injunction requiving the Commission to allow
the appellces to inspect and to copy all the records that the
Commission did not claim to be exempt under $532(h)(+4)
or (b)(3).

I11.

The question presented by {his appeal is whether the
exemption from disclosure to “‘auy person’’ of ‘‘matter”’
contained in an “‘investigatory file’’ compiled and utilized
by an ageney in an enforeement proceeding applies after the
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to give the cleclorate grealer access to information con-
cerning the operations of the federal government. The
ultimate purpose was to euable the public to have sufficient
information in order to be able, through the clectoral proc-
ess, to make intelligent, informed choices with respeet to
the nature, scope, and procedure of federal governmental
activities.® The Senate Report said of the bill:

‘oL [Tt eliminates the test of who shall have the

right to different information. For the great major-
ity of different records, the public as a whole has a
right to know what its Government is doing. There
is, of course, a certain need for confidentiality in
some aspects of - Government operations and these
are protfected specifically; but outside these limited
areas, all citizens have a right to know.”’

1d. at 5-6 (emphasis added). The House Report, after cit-
ing several examples of ageneies withholding information
relating to their operations, House Report at 5-6, states:

‘It is vital to our way of life to reach a workable

balance hetween the right of the public to know and

~ the need of the Government to keep information -in

- confidence to the extent nceessary without permit-

ting indiseriminate scerccy. The right of the indi-

vidual to be able to find out how his Government is

operating can be just as important to him as hig

right to privacy and his right to confide in his Gov-

- ernment, This bill strikes a balance considering all
these interests.””

1d, at 6. In eonclusion, the Housc Report observed:

*‘In the time il takes for oue generation to grow up
and prepare to join the councils of Government—

B9
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trom 1946 to 1966—the law which was designed to
provide public information about Uovernment a

- ties has become the Government’s wmajor
secrecy.

8. 1160 will correct thiy situation, It provides the
necessary machinery to assure the availability of
Government information necessary to an informed
cloctorate.”’ ‘

Id, at 12,

The legislative history, and, indeed, the various disclo-
sure provisions of the Act itself. clearly indicate that the
general purpose of the Aet was that the public be informad
about the processes of govermmoent so that the clectorate
would be in better position to pass upon the structure
and operation of government,

B. The “Investigatory Files™ Excmption

The Senate and House Reports also reveal the general
legislative purpose for exempting from disclosure matter
contained in investigatory files compiled for law enforee-
ment purposes.

The Senate Report states:

“BExemption No. 7 deals with ‘investigatory files
compiled for law enforecement purposes.’ These are
the files prepared by Government agencics to prose-
cute law violators. Their disclosuve of such files, ox-
cept to the extent they are available by law to a
private party, could harm thie Govii i
court.” ’

Senate Report at 9. An carlier portion of the sume report,
discussing the general purpose of the Aect, said of the need
for balancing the interests of disclosure and confidentiality :
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It is also necessavy Lor the very operation of our
Government to allow it to keep confidential certain
material, such as the investigatory files of the Fed-
eral H:::E of Investigation.”

Senate Report at

The House Report, in discussing the “‘investigatory
files®’ exemption, states:

“This exemption covers investigatory files rolated

to enforcement of all kinds of laws, labor and securi-

-« tieslaws as well as eviminal laws, This would include

_ files prepared in conneetion with related Government

- litigation and adjudicative proceedings, S, 1160 is

not intended to give a private party indircetly any

earlier or greater access to investigatory files than

he would have directly in such litigation or proceed-
ings.”’

House Report at 11, : ,

These Reports indicate that Congress had a two-fold
purpose in enacting the exemption for investigatory file
to prevent the premature disclosure of the results of an
investigation so that the Government can present its strong-
est case in courl, and to keep confidential the procedures
by which the agency conducted its investigation and by
which it has obtained information. Both these forms of
oosmmo::a_r. are Soogmew for effective law enforcement,

erc conclusion that the f,wwocuvﬁv exemption from dis-
closurce applics cven after an investigation and an enforce-
ment proceedings have been terminated is supported both
“ by the authority of the eases decided under the Act and by
consideration of the policies underlying the Act in general

BI1
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and the investigatory files cxemption in particular. In
Flvans v, Departwent of Transportalion, £46 F. 20 821, 824

(5th. Cir.), petition for cert. filed, 40 U, S, L. W, 3325 (U. S,

‘Nov. 24, 1971) (No. 71-698), the court said:

“We are of the further opinion that (ongress
could not possibly have intended that such [matter]
should he disclesed once an investigntion is com-
pleted. If this were so, and disclosure were made, i
..o .would soon hbecome common knowledge with the

result that few individuals, if any, would come forth
to embroil themselves in controversy ov possible
recrimination by wotifying the [agoener] of some-
thing which might u:m:@- investigation.”

Mmo also NLRB v. Clement Bros. Co., 407 F. 2d 1027 (5th
Cir. 1969).

I an ageney’s investigatory files were obtainable withouwt
limitation after the iuvestigation was concluded, future
law enforeement etforts Ly :6 agency could be scriously
_:zmmaog The agency’s investigatory technigues aud pro-
cedures would be revealed. The names of people who vol-
untecred the information that had prompted the investiga-
tion initially or who contributed information duving the
course of the iuvestigation would be disclosed. The pos-
sibility of such disclosure would tend severely to limit the
agencies’ possibilities for investigation and enforcement of
the law since these agencies rely, to a large extent, on volun-
tary cooperation and on information from informants.

I the present case disclosure would have bnt small etfect
with respeet to the general purposes of the Aet, the butter
informing of the electorate ag lo the opovstic L
ment, On the contvary it would defeat important purposes
of the cexemption for investigatory files. We therefore
réverse, . .
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Of course owr decision does not mean that appellees are
completely barred from obtaining information contained ix
the reguested documents, In their suit against Occidental
and Hammer appellees are entitled to the usual remedy of
discovery under the discovery provisions of the Federal
Rules of (livil Procedure, In the discovery procedure a
distriet judge will be able to balance the need for the doeu-
ments with the need for confidentiality.

The order of the district court is reversed, and remanded
with dircetions to enler summary judgment for appellants.

<
Y

Oaxes, Circuit Judge (dissenting):

Legislative history can often be a helpful deviece for
judges in the dark seeking light, as we ave here! But the
legislative history of the Freedom of Information Act is
so extensive and so full of infernal incousistencics that
Professor Davis has said of it:

-Even though the records of the various hearings
over a ten year period aie voluminous, probably
more than ninety-five per cent of the useful legisla-
tive history is found in a ten page Scnate Committee

© report and in a fourteen page House Committee
report. . . . Committee reports not addressed to the
enacted version of the bill do not show the intent of
Congress in enacting the statute, They show what
the intent of Congress would have been if it had
enacted the bill it did not enact. .

Davis, The Information Act: A Preliminary Analysis, 34

U. Chi. L. Rev. 761, 762, 791 (1967). Unfortunately, nothing

! Perhaps legislative history should be utilized only when it is
subordinated, like the words of the act, to the “principal task of

_deriving the specific intent of Congress from a full and sympathetic

understanding of its purpose.”  Cox, Judge Learned Hand and the

Iuterpretation of Statutes, 60 Harv. L. Rev, 370, 381-82 (1947),
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utilization of the files for law enforcement pury
reasonably likely, “‘investigatory files compi
enforcement purposes™ [ U. 8, C. ¢332(b) ()]
from the disclosure requirements of 3 U, S, (. :
Indeed, our question is narrower still, for a cavebul
triet judge specifically framed his ovder and secompanyinyg

—
o

-memorandum to prescrve to the SEC, through in camera

0

production, its exemptions under 3 U. S, . {
‘‘commereial or financial information obtained from a pui-
son and privileged or confidential,” and (b}(3), *‘lnter-
agency or intra-agency memorandwmns or letters which
would not be available by law to a party other than -an
agency in litigation with the agency.”’?

* An carly Senate report does indicate that the Act “is
liolding statute but a disclosure statute. . . " Senate Rep.
89th Cong., 1st Sess, 5 (1965).

8 Frankel v. SEC, Civil Docket No. 71-2369 (S. D, N. Y., Ot
20, 1971 [mem.}; Nov, 5, 1971 [order]). By-thus narrowing his
deeree, Judge Lasker takes away the force of the majority's argu-
ment that future law enforcement efforts could be hindered by
revealing the agency’s investigatory techniques and procerdures or the
names of informants. It scems to me that under subsections (b) (4)
and (b)(5) adequate protection of these legitimate agency objec-
tives is assured. Moreover, while the government may have a privi-
lege riot to disclose the identity of informers, Rovtaro v. United
States, 353 U. S..53, 59-61 (1957), heve the SEC has alrcady dis-
closed the names of the witnesses who yave testivioiny to it Th

'SEC concedes that the subsection (b){4) and (b)(3) exzuptions

would cover much of the material in their .dnvestigative files hut
worries lest Grununan Aircraft Lngincering Corp. v. Rencgotiation
BRoard, 425 F. 2d 578 (D. C. Cir. 1970), will cause it some work hy
its requirement of “suitable deletions™ by G wy frooy o
document to make the protection of the exemprion available. -2
¥. 2d at 581, Sce also Gebman v. NLRB, 430 . 2d 670, 673 (D. (.
Cir, 1971) ; Soucie v. David, 448 F. 2d 1067, 1078 (D. C. Cir. 1971).
This is a typical agency argument and it really dvesn't rise to a level
warranting judicial reply.

‘e
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On the narrow question hefore us reasonable Jjudges may
readily differ. I dissent from the views of my brethren
because I think the Act contains an underlying recognition
that disclosure of the workings of a government burcauc-
racy, which long sinee has suffered the ““curse of bigness,”
can benefit the ageney by inercasing its sense of responsi-
bility to the public. The Freedom of Information Act has
as its aim, in other words, a delegation by Congress to the
federal courts of the power to subject ageney operations
to public perusal. Behind this policy are some of the same
considerations which underpin freedom of the press; at
the very least the Aet was intended to expand the possi-
hility of “participation in decision making by all members
of society.”” T. Emerson, The System of Frecdom: of Fx-
prossion 7 (1970). : .

It is, therefore, not surprising that other respectable
courts have taken a view differing from that of the ma-
Jjority today and of the Wifth Cireuit in Evans v, Depart-
ment of Transportalion, 446 ¥, 24 821 (5th Cir, 1971), cert,
denied, 40 U. 8. L, . 3399 (U. 8. Feb. 22, 1972), upon
which the majority relies.* In Bristol-Meyers Co. v. FT(C,
424 T, 2d 935 (D. C. Cir.), cert. denied, 400 U. S. 824 (1970),
the District of Columbia Court of Appeals declared that
the ‘‘investigatory files”’ exemption is avdilable to the
ageney only “‘[ilf further adjudicatory proccedings are
imminent,”” 429 I, 24 at 939, Prevention of “premature
discovery by a defendant” is the parpose of the exemption
mcoﬂ.n::m. to the Fourth Cireuit, WWellford v, Hardin, 444
F. 2q 21, 23 (4th Cir. 1971). Judge Higginbotham has put
it that the purpose is “‘to avoid a premature disclosure of
an agency’s case when engaged in law enforcement activi-

FOur own case, LaMorte v, Mansfield, 438 T, 2d 448, 451 (24
Cir. 1971), duesn't go to the specific question here,

e e

ities.”? Cooney v,
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::.m.\\.N.E:E&:.Q&.b@me;m.\e...u/Hu.
Supp. 708, 711-12 (E. D. Pa. 1968) (emphasis oriy nal), He
locks at the exemptions, quite practically, as a codification
of existing judicinlly and eongressionully created BXCCD-
tions, Id. at 7125

An analysis of the priov case law discloses a num
times when government agencies have boen requived, o
a showing of good cause, to produce documentary materia

-- 8 The conmentaries in point shed no more light thay the legistative
history. One, less a carefully reasoned legal analvsis that it is &
polemic, as its name implics, is Ratz, The Games Burconcrals Pl
Hide and Seck wnder the Freedom of Information Act, 58 Texas 1.
Rev, 1261 (1970). Ms. Katz does make the point that the exvep-
tions—including the “investigatory files” exception—are “aduinistra-
tive loopholes through which federal officials escape with recowds
intact.”  Id. at 1262, and see 1277-84. She goes on to sy that
“[o]nce litigation is concluded, disclosure is ipliedly required.”
Id. at 1279, And she adds:

ficult for the ageney fself

Admittedly it may sometimes be dif 5

to kuow whether an enforcement action will be braught in the
near fulure. As long as there is a realistic prospect that such
an action will be instituted, and as long as administrators
endeavor to make the enforcement decision as quickly as
possible, the exemption should apply. But the exemntion
should not avail an agency that claims only that its investiza-
tory files are “open” and therefore always subject to use in
hypothetical future enforcement proceedings.

Id, at 1280 n, 100.

Another Naderite, Peter H, Schuck, Esq. has recently told a
congressional committee that the Act “has foundered on the rocks
of bureaucratic scli-intevest and secrecy,” N. Y. Times, Mar. 13,
1972, at 19, col. 1 (city ed.). T would suggest that it has foundered
on the rocks of equivocal draftsmanship. One of its pertinent critical
failings has been pinpointed hy Professor Davis:

The Act is Taulty in its use of the unsatisiactory teens "7y,
Much of the contents of investigatory files compiled ior pur-
poses that may include law enforcement should not be exempt
from required disclosure,

Davis, The Information Act: 4 T.m:::.::x.c Analysis, 34 U, Chi,
L. Rev, 761, 800 (1967). -
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obtained in the course of an investigation. Disclosure of
grand juory minufes, for example, has been ordered in
private antitrust casos invalving electric companics, A¢-
lantic Cily Electric Co. v, A, B. Chance Co., 313 I, 2d 431
(24 Clir, 1963) (per curigm) (minutes turned over to anti-
trust plaintift) ; accord, Consolidated Idison Co. v. Allis-
Chalmers Manufacturing Co., 217 ¥. Supp. 36 (S. D, N, Y,
1963). Sce also Hlinois v, Iarper & Row Publishers, Inc.,
50 F. R. D, 87 (N, D. 111, 1969) (children’s hooks antitrust
suit). Documents possessed by the Internal Revenue Ser-
vice that bear directly upon disputed tax caleulations have
also been disclosed by court order. Timken Iloller -Bear-
ing Co. v, United States, 38 T R. D. 57 (N. D. Ohio 1964) ;
aceord, United States v, Gates, 35 I. R. D. 524 (D. Colo.
1964); United States v. San dnionio Portland Cement
Co., 33 F. R. D. 513 (W. D, Tex. 1963). The United States
Justice Department itself has been the subject of dis-
closure ovders, Royal Txchange Assurance v. HeGrath,
13 1% R. D. 150 (8. D. N. Y. 1952) (Attorney General or-
dered to produce for trustee investigative reports regard-
ing eonduct and control of foreign corporation); Zimmer-
man v. Poindexier, 74 T, Supp. 933 (D. Hawaii 1947) (FBI
ordered fo produce investigative reports pertaining to
plaintiff’s alleged wrongful imprisonment),

I am of the view that the federal courts can amply
safeguard investigatory ageney procedures and informants
by in camera examination of the files in doubtful cases.
Thus the fear of exposure underlying the majority’s view
is largely groundless. The argument {o which the SEC
is ultimately reduced is that it should not be required to
disclose its files to just ‘“any person.”” The fact is that
plaintiffs here are or were in litigntion with Occidental
Petroleum. Thus, if the words ““any person’ mean any
person with standing, plaintiffs here surely have it.

I would aftivm tle opinion and judgmont below:,

-




