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Sutlve Sugrenve Gout of e United Sutes

Ocroper Terar, 1972

No. 72-49

FraANK FRANKEL, ET AL., PETITIONERS
. . ) ] V. P .
SECURITIES AND ExcHANGE COMIISSION, BT AL.

02&5%:&.02 FOR 4 WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

BRIEF TFOR THE SECURITIES AND EXCHANGE COIMISSION
I¥ 0PPOSITION '

OPINIONS BELOW

The S&Eo:. of the court of appeals (Pet. App. B)

is not yet reported. The opinion of the district court -

(Pet. App. A) is veported at 336 F. Supp. 675.
JURISDICTION

The judgment of the courtof appeals was entered on
May 4, 1972. The petition for a writ of certiorari was
filed on July 8, 1972, The jurisdiction of this Court is
invoked under 28 U.S.C. 1254(1). |

QUESTION PRESENTED

Whether the examption {rom the disclosure require-

ments of the Freedom of Information Aet for “inves-

tigatory files compiled for law enforcement purposes”
Ieh) .
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continues after the investigation has been completed
and enforcement action is not imminent.

STATUTE INVOLVED
5 U.S.C. 552, pro-

The Freedom of Information Act,

A.C 2ach ageney shall make available fo the
public EmeriS: as follows: ,
4 * PO # L%

" (8) * * * [Elach ageney, on request for
identifiable records made in accordance with
published rules stating the time, place, fees to
the extent authorized by statute, and procedure

.. - to be followed, shall male the reeords ?.85.&%

R avnilable to any person, * * ¥

e (b) This section does :3 SUE% 3 E&%S,

that are

,,_J investigatory files compiled for law en-
ment purposes except to the extent avail-
& 3 law to a party other than an agency

* * a* *® . #*
STATEMENT

T Maveh 1971, the Sceurities and Exchange Com-
an action against Occidental Petro-
“,c: and its president, Armand H.HB.E:B.
fwnetion by consent against futuve
R} ,n,.rﬁ.:,:,,& provisions of Secetion 10(Dh)
Ixchange Act of Hm 34, 156 U.S.C.
10b-5 thercunder, 17 C.IMR. 240.

~ atitlioners QT:S.D.TD._L‘:.Q of Oc¢cel-
FHEOH £33

dental, initiated a class action for damages against
Oceidental and Hammer and formally reqiiested the
Commission to show them the investigatoiy file upon
whieh the ageney’s action had been based (A. 34-42).°2
When the Commission declined to do so,” the peti-
tioners instituted an action in the United States Dis-
trict Court for the Southern District of New York
secking to compel disclosure pursuant to the Freedom
of: Information Act, 5 U.8.C. 552. The Conmunission
moved for sunmary u.:m.mEoi on the ground that the
records requested were exempt fronr the disclosure re-
quirements of the Act under the exemption covering
“investigatory files compiled for law enforcement pur-
poses * * #7 5 U.8.C. 552(h) (7). _

2" yefers to the Appendix in the court of appeals, a
copy of which has Leen lodged with.this Court,

#The Commission made available to petitioners the numes
and addvesses of persons who had given sworn testimony dur-
ing the investigation. The record ;o? not disclose whether
petitioners have ever sought to obtain copics i the transcripts
from them.

*The Conmmission’s answer (A, 46-40) also set forth the de-
fenses that information obtained in the investigation was pro-
tected agninst dizclosure as “trade secrcts and commereial or
finaneinl information obtained from a ca_.mo: and privileged
or confidentinl,” pusnant to 5 U.S.C. 5d2(b) (4), and that
under 5 UL.C 532(Dh) (3) the records were “gpecifically ex-
enipted from diselosure by ﬁr:_:,oz.,.:.::c?.v the Trade Se-
erets Act, 18 T.S.C. 1903 The Commission further alleged that
to the extent petitioners had requested “intra-ageney memoran-
duns or letters which would nat be available by law to a paty
otler than an ageney in litigation with the ageney,” the recowds

QL

requested were exempt from disclosure pubsnant to 5 U.8.C

Hi2(h) (5).

VSceunities wid \m...%?:r,\ Commission QQEAS:.& NUE“E.
leum Corp,y, SD.NY, /.o. 1 Civ. 982 3?2: 5, 1071).
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,  The district court denied the Commission’s motion.

It did not question that the requested investigatory
file had heen ““compiled for law enforcement pur-
*in the sense that Jnw enforcement was the pur-
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¢ # ¢ alsent sonie affirmative act by the agency
ve medntain the file as a legitimate one “cont-
piled for law enforcement purposes’’ the Com-
jssion has not demonstrated * * * that the files
g Tonger enjoy exemption under § 552(h) (7).
vict conrt thevefore ordered disclosure of
coeords that the Commission did not claim to
he exenipt under oiher provisions (A 67-69).°

The eourt of appeals reversed, with one jidge dis-
centing. The court noted fivst that ““[t]he statute on
its faee does not limit the ‘investigatory files” exemp-

s that the ageney is cuvrently using or is

tion to file
to use in a law enforcoment proceeding”

¢ context of an enforcement action, the results
waticn are ondinavily not revealed. This is to avoid
prospective enforcement. efforts aud to assure the
vieality of the Commission’s information-gathering

motion for an ovder compelling dis-
satory file was deferred pending de
wrifie contents were protected either
552(b) (4), or as

5

(Pet. App. B 6). Looking next to the legislative his-
tory of the exemption, the court {found that its pur-

“pose was hoth to prevent premature diselosure-of the

ageney’s case and to preserve the confidentialily of
its investigatory procedures (Pet. App. 1B 10). It
thevefore concluded that, while the disclosure re-
quested by petitioners would to a limited extent ad-
vanee the general purpose of the Act—i.e., ““‘the better
informing of the clectorate as to the operations of
government’—it would at the same time “‘defeat im-
portant purposes of the exemption for investigatory
files’’ (Pet. App. B 11).7
A ARGUMENT

The decision. of the court helow was correct and
here is no cause for further review by this Court.

1. Petitioners contend that “[tlhe Act’s legislative
history * * * shows clearly that the ‘investigatory
files’ exemption was not intended to apply after the
underlying investigation had terminated’” (Pet. 9).
The dissenting judge below took the somewhat differ-

.!Illl
" The court stated (Pet. App. B 11): o
“If an ngency's investigatory files were obtainible without
lhmitation after the investigation was concluded, future las ei-
forcament. efforts by the agency could be seriously hindered.
The ageney's investigntory techniques and procedures would
Lo yevealed. The names of people who volunteeved the infor-
mation that had prompted the investigation initially or who
contributed information dwring the course of the investigation
would be diselosed, The possibility of such disclosure would
tend severely to limit the agencies’ possibilitivs for investiga-
tion and enforcement of the law since these ngencies rely, to
a Jurge extent, on voluntury coope ation and on information

feam—informants”?
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ent position that the exemption terminates when it is
decided that no {further enforcement action will be
taken by the ageney (Pet. App. B 14-15). The statute,
however, exempts :oE disclosure “investigatory files
compiled for lawenforcement purposes’ and malkes no
¢ to whether the Investigation has been com-
pleted o whether further enforcement action is con-

tamplated, A file is no less compiled for law enforee-

mient purposes hecause after the compilation it is de-
cided for some reason there will he no enforcement
proceeding.” Cowles Communications, Inc
went of Justice, 325 B, Supp. 726 (N.D. Cal.).

The legislative history does not support petitioner’s
contentign that the exemption terminates when the in-
vest wu,..;...,wo: is completed. Although an exemption for
eatory files was originally proposed for the
purpose of protecting against premature dis-
closnre of the goveriment’s case in court,’ that nar-
row language was rejeeted on the floor of the Scenate
in {he 88th Congress in favor of langnage substantial-
Iy identical to that wltimately adopted as pavt of the

£.An exemption congidered by the Senate Connnittee on the
Tadiclavy in the $&th Congress would have eovered “investiga-
tory files uniil they ave used in or affect an action or proceed-
g or oo 11 -ute party’s effective pavticipation therein * * #.7

. 1666, as asuended. 88th Cong.: 110 Cong. Ree. 17087, ,225_.?
Ing the Bill in :::. form the Committee noted: “The exemption
vovers investigatory files in general, hut is limited in time of
application.™ S ep. No. 1219, 8&th Cong., 2d Sess., p. 14,

v, Depart-
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Act by the 89th Congress.’ Some courts, in decisions
velied upon by the dissenting judge helow (Pet. App.

B 14-15), have correctly observed that the orviginal.

purpose continues to he served by the broader lan-
guage of the Aet ag passed. But 1l ;
that the court helow erved in recognizing an .:E:S:&
purpose of the exemption: to prescrve the confiden-
tiality of the proceduves by which the ageney con-
ducted its investigation and obtained its information.
This puipose could, of course, be frustrated if disclo-
sure were required upon completion of an investiga-
tion or upon a determination that no further enforee-
nment action will be taken in the particular case.

If, for the reasons petitioners assert, the investiga-
torvy files exemption were unavailable here, it is diffi-
cult to see why the files of the FBI could not similarly
he examined by “any person,” contrary to the express
munderstanding of the Congressional Committees that
reeonmuended passage of the Act.”” Moreover, under pe-
titioners’ theory the government could not orvdinarily

® After the Senate had passed the bill in the 88th Congress,
Senator HMumphrey moved foir reconsideration and offeved an
exemption that would have covered “investigatory files” with-
out ;_S:?...:,v._e:. Senator Long found this snggestion “valuable”
and offered, as a substitute to accomplish the same objective,
the _.::;5,5 :_.; was finally adopted 5. the next Congress.
See 110 ¢ ong. Ree. 1766717668,

WL Rep. No. 1497, 89th Qo:n..; 2d Sess, p. 25 S Rep.
No. 813, 89th Cong., 1st Sess, p. 3; 112 Cong, Ree. 13650,
See wlgo the President’s comments upon signing the bill, contained
in Committee Print, Senate Subeommittee on Administrative
Practice and Procedire to the Committee on the Judiciary,
“Phe Freedom of Information MAct™ (Ten Months Review), 90th

Cong,, 20 Soss., P o (19057
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proteet the identity of informants, which the investiga
tory files would reveal™

The court helow thus properly coneluded :r# the
CAet's purposes would not be sexved by vequiring dis-
tigatory files when the investigation
to take no
< enforcoment action. See also Fvans v. De-
wiciit of Pransportation, 446 T. 24 821 (C.A. 5),
varl denied, 405 U.S. 918; Cowles Communica-
fions, Tne. v. Department of Justice, 325 F. Supp.
725 (N.D. Cal).®

2. The comrt’s decision is not in confliet with that
of any S,:S. caurt of appeals. Contrary to petitioners
@J; 6), f? which the dissenting judge
agreed (Pet. App. B 14), there is no con-
1 Ni.;,.i-pb\s.m Co. v. Federal T'vade Coninis
240 935 (C.AL D.C.), certiorari denied, 400
we guestion there was not the vitality of

closure of inves

el

gaey decides

o

~

@ Potitioners assert that “[i]n this case, the SIKEC has al-
ready revealed the identity of its informants® (Pet. 7). The
Coramis<im does not voluntarily reveal even whether a con-
Hdentiad informant exists, much less his identity, and has not
dome ga Lere, The fact that the Commission has often been will-
r to dizelnze the names of witnesses who formally testified un-
in its investigation has nothing whatever to do with

o1 ot i

revealing the identity of informants who ::m_;. theveby be placed

1R Qe

The exemption permits diseloswre of the files “to the ex-
Lle Ly law to a party other than an ageney.” This
prevision, whie A was _:?;moz to require disclosure of the prior
witneszes ealled in -an enforcoment proceeding
Tee. 17667-17668), is not applicable here.

9
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the oxemption after an investigation and enforce-
. . . _
ment  proceedings have been terminated; it was |

whether the parvtienlar files had been compiled for \

law enforcement purposes as contrasted with rule-
making purposes.” The conrt noted that what had
commenced as an investigation for the purpose of
adjudieatory law enforcement proceedings had turned
into an investigation for ruwlemaking purposes some
two yeavs hefore the request for disclosure. In these
cireumstances, it held that in orvder to sustain its
hurden of showing the applicahility of the excimption,
the agency must show a current intention to use the
files for enforcement purposes. The zm&mwos thus
dees not. speak to the problem in .the instant case, '
where the files were unquestionably oo::v:om for 52
enforcement purposes.

Similarly, the holding in Wellford v. Hardin, 444

24 21 (C.A. 4), also velied upon by petitioners,
was that the records in question—“[w]arning letters
and reports of detention” addressed to meat and
poultry packers—iwvere not pavt of an “investigatory
file” in the sense eontemplated by the Act. They were
instead ““vecords of administrative actions taken to
enforce the law” (444 F. 2d 24-25). There is no™
conflict with the decision helow, heeause it is un-
questioned that the files here contain the fruits of the
s information-gathering cfforts divected to-

ageney
ward Taw enforcement.

e “threshold question™ was #whether the files sought by
istol-Myers relate to anything that can fairly be chawn acterized
as s enforeement proceeding™ (424 I 2d at 989).
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CONCLUSION

Tor the foregoing reasons, the petition for a writ
“of certiorard should he denied. ,
ctiully submitted,
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