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l - Mr. Bassett
- - Attn: Mr. Beckwith

o _ 1l - Hr. Mintz
Zssistant Attorney General 1 - Mr. Mathews

Civil mivision
Attention: frorton Follander April 3, 1378
o Chief, 2ppellate Section

N

Assistant Director - Legal Counsel FmISAL GOTEERGST
Fecderal Bureau of Investigation

ERROLD WFISBERG - - 7
“w. UNITED STATES DEPARTMINT OF JUSTICE .

(L IS vD C.__! D C } e n‘\
TCIVIL ACTICN NUMRER 75-1996 L
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Reference I3 nade to your l=tter &ated ¥arch 1€,
1378, your reference BAB:ME:MFirmmel:bjf, by which this Rureau s
cowrments were solicited perteinino to an adverse decision
rendercd on Felruary 9, 1978, by Onited sStstes District Judge
June ‘I, Green in captioned ratter.

\‘

,&'

‘¥t 3z thiz Purezu’s orninion that Jolge Green's
Ordey §s contrary to law and could result 4n substantial harn
~to -subsecnent investigative efforts by the Pederal Fureau of
Investigation (PzX), and we, theéerefore, vecocommend appeal,

U

(%,

As you are aware, Judce Green's Order reguires.
= that the PRI reproduce and supply plaintiff, pursvant
o to his Treedon of Information Act (PCIA) request, with
~ 107 photographs taken and provided the P75l by ¥r. Joseaph
Ve Louw, These photographs, which depliect the ¢rire 8cene where
‘Dr. Hartin Luther Fing was assassinated, were taken by
¥r. Iouw in his capacity as & photographer for Tirme-Life,
Inc., ané were -furniashed €0 the ¥3I by Fir. Louw &0 assist
this Bureav with its {nvestication of the asszssination.
Sowe ©f the photographs are protectel by stetutory copyright
while the zemainder are afforied protection by coon N
law copyricht. The ¥PBI, im refusino to yeleage these
photograph:s to plaintiff, relied upon exerptions (b)(3)
and {b) {4} of the PCIA, and wo belleva the Court has eryed

in mot supporting our hositgywjzi. /,4;21’ Z\ = &
N »—\ £ T oo ;
Exerption (b)(ﬁf

22 APR 18 7978 ;J;.

‘The PBI's position 83 to the Louw photogranhe o, .
fa thet both stastotory and common law copyright protection
are wvested §n thesc photocrephs and that b¥ reprodvocing
‘these photographs for distributfon to the g@neral public
the ¥=I would be violating the law. = o
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Zeslistant Attorney General
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?
In genying that the copyright laws renuire

the use of the (b)(3) exerption, the Court, without
éiscugsion, swmrarily held that cormon law copyricht

cannot be consicered for use with the (b) (3) exerption.

while 3t is recognized that ¢the (b) (3) ererption only
addresses those recorés yequired to be withheld by

statute, 1t defeats not only the spirit of the exermption

but simple locic net to conclude that the exerption also .
reaches those records requirel €o be withheld unéer cormon 1
law, %here should be no eargurent that 1€ the cormon law
forkids disserdnation 07 certain records, then these
recorcs should be exempted from release puravent to (b)(3).

. %he Courf next states that the statutory copyricht-
lzw (Title 17, United States Code, Section 1, et Beo.) does
‘mot gualify as the type of statute to be cornsidered under
{b) (3). Fowever, the contrary woulé appear to be the
case., The FOIZ at (b)(3) allows for the withholding from
volease of {nformation that is ", . . specifically
exenpte? fror disclosure by statute . . ., provided tHat
such statovte {(2) reguvires that the matters be withheld
frorm the public 4in such & manner as to leave no c¢iscretion
on the fssve ., . .° Zitle 17, United States Cole,
grants the exclusive right to . . . prirt, publish,
copy and vend the copyrighted work . « " to the
copyricht proprietor. &pecific cririnal penalties exist
that are applicalle for wvicletions of the copyright law.

, Julge CGreen concludes her discusslen of (b) {3)
by adviasing even if that exemption had been found applicable
ghe would have exercised her discretionary powers to make
the photocraphs available to the plaintiff. If it iz
accepted that the reproduvction and distrxibotion }/ of
the photocraphs by the FRI would be a violation of the law
to which cririnal pernalties attach, it {3 Goubtfrl that the
Court wonld utilize jts @iscretfion to order the PBI to
violate svch laws.

1/ It ﬁhould be noted that while we consider the xeproduction
and disserninetion of the photographs to the
plaintiff alone to be contrary to law {even
though he has pledged not to reproduce them) that &
the probler i3 corpounded wnen'it {s yecoznize2
¢hat these photoaraphs will now have io te made
avallable to 2ll requesters,

.
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erqgtion {b) (&)

The Court, &in ordler to defeat the use of the
{r) (4) exerption, generally attacked the applicarility
of the exemption to the photographe and specifically
found that the photographs could not be consicdered

conficdential because they were susceptible to subpoena.

‘¥While we agree that Iational Parks and

- Conservation Association v. Forton, 458 P 20 765

tchﬁptLOD in ¢ris circuit wa do not {eel that &

¢aterzination that the Louw photocraphs are “comerical

~information”™ as required by (b) (4) would é&o injury

to the statute. Furthermore, Kational Parks, supra., at
770, squarely adfresses the confidentiallty problen
corfronted in this matter when it states:.

To sumarize, cormerical or financial

smatter 18 “confidentisl” for purpozes

of this exemption {(b){4)) 4f disclosure .

of the information is likely teo have ’

either of the following effectsz

(1) to irpair the Government's ability
to obtaln the necessary informstion

in the future: or {2) to cause sgubstantial

harre to the competitive position of the

pereon from whor the inforﬂ*tion was
obtainad,

¥e believe that both criterfa for confidentiality

are fully satisfied 4n this matter. It should be readily
recocnized that by providing free of charce to an individual
an fter he would norrmally be vequlred ¢o pay for, the

- competitive position of the vendor of that 4tem is

substantielly harmed. In this instance, the Louw
photographs will bescome alrost valueless 4in that, regardless
what plainti{ff doer with the photcgraphs, they will also

be available at 2 norinal charge to the general,pnklic.

It can further be rea2ily recognized that an indivicdual -
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when faced with an alwoat certain loss of commercial
value of an item, will not voluntarily provide that

fter to the PRI. This, of course, seriously ivpalirs
the Government's abiifty to obtaln necessary information.

The Court's reasoning that because the
photographs could have been subpoensed they cannot be
consicderecd cornfidential s specious. At no place does
the POIZ reguire that to te considered exernt,

‘inforration must not be avallable through subposna. %o
the contrary the law specifically allows for the protection.
of the icentities of inforrants and all the information
proviced by informants even thouch these individuals could

‘be subpoenzed ané required to provide wuch of the information

tbhey possess.

Conclusich.

It £s this Rureau's opinfion that the reproduction
of the Louw photocraphs would pot only be 2 serfous and
illecal infringement of Kr., Louw's copyright, but would
cauvsce significant harrm to the FEI's ebility to solicit
information of this type &n the futwre. If ¢the POIA is
2llowed to defeat the purposes of the copvright laws, no
citizen will acain be willing to essiat Federal law
erforcerent through the voluntary proldvction of copvrighted
materiels. For the above reasons, we recormend that Judge
Green's February 9, 1978, Orcler, be appealed.

1 - Cniteld States Attorney
District of Colurbia

1l - ¥3, ILynne K. Zusman
Chilef, Inforrstion and Privacy Section
Attention: Ms. Betsy Ginsberyg
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NOTE : v ' e

i "Instant memo ‘advised the DOJ that the Bureau
recommends an appeal of an order rendered by USDJ June-

Green on 2/9/78, and provides our reasons therefor.,

Judge Green's Order disallowed the use of the copyright
laws as a (b) (3) statute. T, =
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