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MEMORANDUM FOR THE SOLICITOR GENERAL  

Re: Harolgeisberg_v. U.S. Department 

of Justice (D. 	No. 75-1996).  

TIME LIMITS  

We have requested an extension to June 19, 19
78 

for transmitting the record to the court of a
ppeals. 

RECOMMENDATIONS  

The Federal Bureau of Investigation recommend
s appeal. 

I recommend appeal... 

ISSUES INVOLVED  

1. Whether photographs in the possession
 of a federal 

agency, as to which a third party owns the co
pyright, are 

"agency records" under the Freedom of Inform
ation Act. 

2. If such photographs are agency records
, whether 

they are exempted from mandatory public copyi
ng by Exemption 

3 and/or 4 of the Information Act. 

STATUTES INVOLVED  

1. The federal copyright statute in effect prior
 to 

January 1, 1978 provided in pertinent part, 
17 U.S.C. 2, 10 

(1970 ed.): 
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2. Rights of author or proprietor of 

unpublished work. 

Nothing in this title shall be 
construed to annul or limit the right o

f 

the author or proprietor of an unpublis
hed 

work, at common law or in equity, to 

prevent the copying, publication, or us
e 

of such unpublished work without his co
nsent, 

and to obtain damages therefor. 

10. Publication of work with notice. 

Any person entitled thereto by this 

title may secure copyright for his work
 

by publication thereof with the notice 

of copyright required by this title [17 
U.S.C. 19]; and such notice shall be 
affixed to each copy thereof published 

or 

offered for sale in the United States b
y 

authority of the copyright proprietor *
 * *. 

2. The federal copyright statute in ef
fect as of 

January 1, 1978, provides in pertinent 
part, 17 U.S.C. 102, 

106, 301,  303, 304: 

§ 102. Subject matter of copyright: I
n general 

. (a) Copyright protection subsists, in 

accordance with this title, in original
 

works of authorship fixed in any tangib
le 

medium of expression, now known or late
r 

developed, from which they can be perce
ived, 

reproduced, or otherwise communicated, 
either 

directly or with the aid of a machine o
r device. 

works of authorship include the followi
ng 

categories: 
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(5) pictorial, graphic, and 
sculptural works[.3 

§ 106. Exclusive rights in copyrighted 
works. 

Subject to sections 107 through 118, 
the owner of copyright under this title 
has the exclusive rights to do and to 
authorize any of the following: 

(1) to reproduce the copyrighted 
work in copies * * *[.3 

§ 301. Preemption with respect to other 
laws. 

(a) On and after January 1, 1978, all 
legal or equitable rights that are equiva-
lent to any of the exclusive rights within 
the general scope of copyright as specified 
by section 106 in works of authorship that 
are fixed in a tangible medium of expression 
and come within the subject matter of copyright 
as specified by sections 102 and 103, whether 
created before or after that date and whether 
published or unpublished, are governed 
exclusively by this title. Thereafter, no 
person is entitled to any such right in any 
such work under the common law or statutes 
of any State; 

(d) Nothing in this title annuls 
or limits any rights or remedies under 
any other Federal statute. 



303. Duration of copyright: 
Works 

created but not published or 
copy-

righted before January 1, 197
8. 

Copyright in a work created b
efore 

• January 1, 1978, but not the
retofore in 

the public domain or copyrigh
ted, sub-

sists from January 1, 1978, a
nd endures 

for the term provided by sect
ion 302. 0  * * 

3014. Duration of copyright: S
ubsisting 

copyrights. 

(a) Copyrights in Their Firs
t Term 

on January 1, .1978. -- Any co
pyright, the 

first term of which is subsis
ting on 

January 1, 1978, shall endure
 for twenty-

eight years from the date it 
was originally 

secured * * *. 

3. The Freedom of Information
 Act, 5 U.S.C. 552, 

provides in pertinent part: 

552(a)(4)(B). 

On complaint, the district co
urt of 

the United States * * * has j
urisdiction 

to enjoin the agency from wit
hholding agency 

records and to order the prod
uction of any 

agency records improperly wit
hheld from the 

complainant. * * * 

552(b). 

(b) This [Act) does not apply
 to 

matters that are -- 

(3) specifically exempted fro
m disclosure 

by statute * * ', provided th
at such statute 

(A) requires that the matters
 be withheld 

from the public in such a man
ner as to 

leave no discretion on the is
sue or (B) 

establishes particular criter
ia for withholding -

or refers to particular types
 of matters 

to be withheld[.). 
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(4) trade secrets and commercial or 

financial information obtained from a 
person and privileged or confidential[.] 

STATEMENT 

1. On November 28, 1975, plaintiff Weisberg commenced 

this action under the Freedom of Information Act seeking 

among other things copies of all photographs in the 

possession of the FBI, from whatever source, taken at 

the scene of the assassination of Dr. Martin Luther King 

on April 11 and 5, 1968. During the course of this lawsuit 

the FBI was advised by its Memphis Office (in a memorandum 

of April 9, 1976) that that Office had been furnished (In 

late April, 1968) with 107 photographs of the crime scene 

taken at the vicinity of the Lorraine Motel by Life Magazin
e 

photographer Joseph Louw. Some of these photographs appear
ed 

in the April 12, 1968 issue of Life Magazine. The Memphis 
' 

Office suggested that release of the photographs to Weisber
g 

be initially cleared with the photographer or his employer 

(Time Inc.) (Att. 4, Weisberg aff.). Thereafter the FBI 

checked with Time, Inc. (through its Director of Editorial 

Services, Mr. Richard Seaman) and was advised by the latter
 

that Time, Inc. had no objection to having the photographs 

viewed, "but would object to having them removed from FBI 

files or copies being made." Mr. Seaman stated that reques
ts 

for copies should be directed to Time (Att. 5, Weisberg 

aff.). On the basis of this letter the FBI permitted Weisb
erg 

to view the 107 photographs. FBI Director Kelley advised 

Weisberg's lawyer that the photographs were the property
.  

of Time, Inc., that Time, Inc. had not granted authority to 
the FBI to release copies of the photographs, that extra 

copies should be requested directly from Time, and that the
 

copies in the possession of the FBI were protected by 

Exemptions 3 and 4 of the Information Act (Att.-6, 
Weisberg aff.). 

Weisberg then communicated directly with 'Time, Inc. 

requesting copies of the 107 photographs (Att. 8, Weisberg
 

aff.). Time, Inc. responded, offering to provide 8". x 10" 
prints of each of the 107 photographs at its standard price

 

of $10 per print, without reproduction rights- 1/ This 

1/ Time provided Weisberg with "contact prints" of all 107
 

photographs to assist him in selecting which prints_ he wante
d-_ 

(Att. 18, Weisberg aff.). 
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- letter further noted that book p
ublication rights had been 

reserved by the photographer, Mr. 
Louw (Att. 10, Weisberg 

aff.). Weisberg did not agree to p
ay the price set by 

Time, and therefore pursued his at
tempt to obtain copies 

. of the 107 photographs through h
is pending Information Act' 

lawsuit -against the FBI. (The FBI's
 standard charge for 

reproducing non-exempted governmen
t photographs is $.40 

per print). 

The government moved for partial s
ummary judgment, 

arguing that its copies of the 107
 photographs, as to 

which Time, Inc, owned the copyrig
ht, were not subject to 

public copying under the Informati
on Act. The government 

attached to its motion a letter of
 September 13, 1977 from 

the associate counsel. for Time, In
c. (Harry Johnston, Esq.). 

This letter stated: 

Time Incorporated is the copyright 

proprietor, in trust for the photo
grapher, 

of the 107 photographs taken by Jo
seph Louw 

in Memphis,. Tennessee, in April of
 1968. 

The.photographs pertain to events 
and cir-

cumstances surrounding the death o
f Martin 

Luther King-, Jr., and were lent to the FBI 

inconnection with its investigatio
n into the 

King assassination._ At no time ha
ve any 

rights to reproduce or copy the ph
otographs 

been granted to the FBI. 

Time, Inc. has offered, in corresp
ondence 

with Mr. Weisberg, to make as many
 prints of 

any of the photographs as he desir
es at our 

standard print charge. This is the
 same rate 

as any customer for Time, Inc. pri
nts would be 

charged. 

*. 	* 

For the reasons reflected in this 

letter, Time, Inc. opposes any cop
ying of 

the Louw photographs by the FBI. 
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In its memorandum in support. of summary judgment 

the government argued not only Exemption
s 3 and 4, but 

also that materials.subject to a third p
arty's copyright 

were not "agency records" under the Info
rmation Act. 

Plaintiff filed his own motion for summa
ry judgment. 

2. In an opinion issued on February 9, 1978,
 the 

district court denied the government's 'm
otion for summary 

judgment and granted plaintiff's motion.
 The court rejected 

the government's argument that the photo
graphs were not 

"agency records." The court observed that law enfo
rcement 

materials obtained from the public had al
ways been considered 

agency records. 

The court also rejected the government's 
argument that 

Exemption 3 applied. On this matter the 
court held that 104 

of the 107 photographs qualified merely 
for "common lam"' 

copyright protection, and were thus not e
xempted "by 

statute" under Exemption 3. As for the r
emaining 3 photo,- 

graphs, which the court considered to be
 subject to 

statutory copyright, the court held that the plaintiff's 

pledge to use the photographs for "schol
arly" purposes qualified 

as a "fair use"; that such use could be 
asserted in an 

Information Act suit; and, hence, that t
here was no 

exemption of the photographs under the c
opyright statute in 

this particular case. 

• Finally, respecting Exemption 4, t
he court considered 

that the photographs were not "commercia
l information" 

under prior Circuit. precedents requiring
 a narrow construction 

of the exemptions; 

DISCUSSION  

We believe that information in the posses
sion of the 

government, as to which a third party ho
lds a copyright, 

should be,deemed not_subject to mandator
y public copying 

under the Freedom of Information Act. Wh
ether this result 

is reached by holding that such informat
ion does not 

constitute an "agency record," or by hol
ding that it is exempt 

from the Information Act under either Ex
emptions 3 or 4, is 

not critical. The important point in thi
s case of first 

impression is that the .Information Act s
hould not be applied 

so as .to diminish copyrights of third pa
rties, simply because 

the government happens:to possess such m
aterials. 



-7- 
• 

1. One way to reach this result is simply to hold 
that copyrighted materials in the possession of the govern-
ment are not "agency records" under the Information Act. 
The Ninth Circuit adopted this approach in dealing with an 
analogous problem in SDC Development Corp. v. Mathews, 542, 
F.2d 1116 (C.A. 9, 1976). In that case the National Library 
of Medicine Act authorized the Library to charge for 
providing the public with medical literature data. The 
Library's charge forsale of its entire computer-stored 
data bank was $50,000, a charge reflecting the Library's 
substantive expenses in developing the data. Plaintiff 
sought the same material at a simple reproduction charge of 
$500, on the basis that the data constituted "agency records" 
under the Freedom of Information Act. The Ninth Circuit, 
in an effort to prevent emasculation by the Information Act 
of the substantive cost-recovery policy incorporated by 
Congress into the National Library of Medicine Act, held 
that the Library's stock-in-trade did not constitute agency 
records. 

In this case the district court apparently assumed 
the government's position to be that "agency records" 
Include only government-generated materials and does not 
Include materials "submitted" to the government. If that 
was the government's argument it went too far. Obviously, 
agency records includes government-generated materials and 
also most items which are "submitted" to government.. But. 
"agency records" should not include copyrighted materials 
which are in the possession of the government. 2/ Copyrighted 

materials are hardly what Congress intended the government 
to copy for the public when it enacted the Information Act. 
There is no sound reason why the interests of copyright 
owners should be diminished simply because_the government is in 
possession of copyrighted materials. To avoid this result . 
the term "agency records" in the Freedom of Information Act 
should be deemed not.to encompass copyrighted- materials in 
the possession of the government. To obtain copies of such 
materials the requestor should obtain them from the copyright 
holder, or its authorized dealers. 

2/ A more familiar example would be a copyrighted book in a 

government library. 
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2. The same result can be rea
ched by holding that 

copyrighted materials in the p
ossession of the government 

are exempted from the Informa
tion Act by Exemption 3. This 

exemption excludes from the co
verage of the Act matters 

that are "specifically exempte
d from disclosure by statute '

 * 

The copyright statute gives th
e copyright holder the exclusi

ve 

right to copy materials subje
ct to his copyright. 17 U.S.C

. 

106(1). This provision appear
s to be a "specific" enough 

statutory prohibition against 
non-holders of the copyright 

(including the government) 1/
 from copying such materials 

for public dissemination. 4/
 

The district court's holding t
hat 104 of the 107 photo-

graphs did not qualify for sta
tutory copyright -- since 

these photographs (previously 
unpublished) were allegedly 

subject to a mere "common law"
 copyright -- may have been a 

viable argument prior to Janua
ry 1, 1978, but it is not a 

viable argument thereafter. A
s of January 1, 1978, all 

common law copyrights, if they
 meet the substantive criteria

 

of the new copyright law, 17 U
.S.C. 102 (which these photo-

graphs do), are converted to 
statutory copyrights. 17 U.S.

C. 

301(a), 303. The district cou
rt was bound in a suit for an

 

injunction to apply the feder
al law in effect at the time 

it 

rendered its opinion (February
 9, 1978), and so must an 

appellate court. Cf. Bradley v
. Richmond School  Board, 416 

U.S. 696, 711 (1974). Conside
ring the law now in effect, 

all 107 photographs are 'speci
fically exempted from disclosu

re 

by statute," under Exemption 3
, if, as we have pointed out, 

the copyright statute qualifie
s as an Exemption 3 statute. 

The district court held that E
xemption 3 nevertheless 

did not apply (even as to the 
three photographs it viewed 

as being copyrighted by statut
e) because it viewed 

plaintiff's prospective -scholarly use of the photogra
phs 

to be "fair use." ("Fair use"
 is a traditional court-appli

ed 

limitation on the copyright ho
lder's exclusive rights, and 

is now codified in the hew st
atute, 17 U.S.C. 107.) The 

district court considered that
 the "fair use" doctrine 

3/ See 28 U.S.C. a498(b) '(
government liable In damages f

or 

Its infringement of copyrights)
. 

4/ Copying or duplication of 
information is the normal met

hod 

of disclosure to the public un
der the Information Act, and i

s 

what plaintiff wanted here.. S
ee 5 U.S.C. 552(a)(4)(A). 
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consituted a "discretionary" aut
horization for t

he government 

to disseminate c
opyrighted mater

ials in appropri
ate cases, 

and for this rea
son it concluded

 that the govern
ment's . 

reliance on the 
copyright statut

e in this instan
ce did not 

. meet the requi
rement'of provis

o (A) of Exempti
on 3. 

Provisb {A) of E
xemption 3 limit

s the exemption 
to 

statutes which "
require[.] that 

the matters be w
ithheld 

from the public 
in such a manner

 as to leave no 
discretion 

on the issue[.J"
 The district co

urt's reasoning 
appears 

to be wrong. The
 possessor of a 

copyrighted work
 has - no 

discretion under
 the copyright s

tatute to make c
opies of it 

for outsiders, e
ven if the outsider intends to limit 

his 

use to fair use.
 The fair use do

ctrine permits t
he possessor 

of the copyright
ed work to make 

"fair use" of it
 primarily 

for himself (or 
in-house); it do

es not permit co
pying 

for "fair use" o
f outsiders who 

would normally p
urchase from 

the copyright h
older, or its d

ealers. 5/ Othe
rwise, the . 

copyright holder
's market could 

be completely un
dermined. 

See 17 U.S.C. 10
7(4). Thus, the 

photographs at i
ssue here 

are subject to s
tatutory copyrig

ht regardless of
 the use 

contemplated by 
particular membe

rs of the public
, and are 

statutorily "exe
mpted" from rout

ine copying (for
 public 

dissemination), 
so far as the go

vernment is conc
erned under 

Exemption 3,. wi
thout qualificat

ion. 6/ 

5/ See Leon v. P
acific Tel. & Te

l. Co., 91 F.2d 
484, 486 

TC.A. 9, 1937).
 With respect to

 the practice of
 photocopy 

loans by librari
es, see generall

y Williams & Wil
kens Co. v. 

United States, 4
87 F.2d 1345, 1349, 1354-55 (Ct. Cl.), 

affirmed by an e
qually divided C

ourt, 420 U.S. 3
76 (1975); 

17 U.S.C. 108. 

6/ Furthermore, 
leaving aside th

e interests of c
opyright owners 

it is not a prop
er function of t

he government to
 determine 

applicability of the Information 
Act based on ass

erted uses 

by individual re
questors of info

rmation. The int
ended uses 

and needs of ind
ividuals request

ors under the In
formation Act 

are immaterial t
o their rights u

nder the Informa
tion Act -- all 

members of the p
ublic are treate

d the same for I
nformation 

Act purposes. NLRB  v.'Sears, Roe
buck & Co., 421 

U.S. 132, 

143 n. 10 (1975)
. It cannot be a

ssumed that all 
members or 

the public who request copyrighted materials in the p
ossession 

of the governmen
t will limit the

ir own use to "f
air use". The 

government shoul
d not have to li

tigate this ques
tion on a 

case-by-case bas
is under the Inf

ormation Act. 

-.• 



For these reasons, Exempt
ion 3 should be held to 

exempt from the Informati
on Act any materials in t

he 

possession of the governm
ent as to which a third p

arty 

owns the copyright. Such 
materials should be deeme

d to 

be "specifically exempted
 from disclosure [i.e., f

rom 

copying. for public dissem
ination] by statute "-the co

pyright 

statute]." The only copyr
ight issue which should b

e subject 

to possible litigation in
 an Information Act suit 

would be 

whether the third party d
oes own the claimed copyr

ight. If 

the requestor of document
s in the Information Act 

suit 

wants to litigate that qu
estion, he should be requ

ired 

to join the copyright cla
imant, and litigate the i

ssue 

directly with it. No issu
e of "fair use" should be

 

litigated in an.InforMati
on Act suit. (That issue 

should 

be limited to suits exclu
sively between the copyri

ght holder 

and the user.) 

3. The Exemption 	"co
mmercial information" exe

mption 

should be deemed an alter
native avenue for reachin

g the 

same result. To the exten
t that copyrights have co

mmercial 

value to the holder, the 
copying of such materials

 by the 

government, for any membe
r of the public requestin

g the same, 

obviously deprives the co
pyright holder of potenti

al 

remuneration. Moreover, c
opyrighted materials shou

ld be 

deemed to be "privileged"'
 from unconsented copying,

 within 

the meaning of Exemption 
41. 

4. In this case plaintif
f never disputed that Tim

e, 

Inc. held the copyright t
o all 107 photographs. Th

at 

underlying fact was accep
ted by the district court

. Plaintiff' 

suit should have been dis
missed simply on thebasis

 that the 

Information Act. does not 
apply to copyrighted mater

ials in 

the possession-of the gov
ernment, whether because 

such 

materials are not "agency
 records," or because they are 

exempted by Exemptions 
3 or 11. 

The district court's disposition.of this case tota
lly 

fails to recognize the le
gitimate interests of cop

yright 

holders, as protected by Congress. It t
reats the. Information 

Act as a tool by which an
y individual member of th

e public 

may obtain copies of .(upo
n an advance declaration o

f his 

"fair use" of) copyrighte
d materials in the posses

sion of 

the government. Neither t
he Information Act. nor t

he copy-

right laws contemplate su
ch a result. 
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CONCLUSION 

For the reasons set forth herein, the judg
ment of 

the district court should be appealed. 

BARBARA ALLEN BABCOCK 
Assistant Attorney General 

Civil Division 

By: 
Irving Jaffe 

Deputy Assistant Attorney General 


