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a plain and adequate remedy at law is a basic jurisdictional fact” and is the

only test of equity jurisdiction.?

Such sweeping statements, however, although seemingly but corollaries of
the principles of the supplemental character of equity jurisdiction and of the
function of equity in dealing with new fact situations, are not universally true,
for notwithstanding the inadequacy of the remedy at law, equity may be
prevented by its own principles, or even by legal rules beyond its control,
from exercising jurisdiction.? The office of equity is tc supplement, and not

to supplant, the law.'

The fact that there is no remedy at law has been

said not necessarily and of itself to give a court of equity jurisdiction to afford

relief.!

Certainly, the complainant must have a cause of action which will

support the suit; equity does not have jurisdiction to grant relief on the ground
that the law affords no remedy for recovery on an obligation which is invalid.*
And if the right of a plaintiff is at best doubtful, equity will, in general, with-
hold its aid.”® A suit may not be brought in equity simply because an action
at law is not maintainable for the reason that the controversy does not involve

the jurisdictional amount.!

Subject to, and in recognition of, the above qualifications, it may be stated
generally as a principle of equity jurisprudence that if a right judicially cog-
nizable exists and no other adequate remedy is available, equity has juris-
diction and will grant appropriate relief,’® unless prevented by some super-

7. Tull v Turek (Sup) 38 Del Ch 182, 147
A2d 658.

8. Payne v Hook, 7 Wall (US) 425, 19
L ed 260; Thompson v Central Ohio R. Co.
6 Wall (US) 134,18 L ed 765.

The test of equity jurisdiction is the inade-
quacy of the legal remedy. Mantell v Inter-
national Plastic Harmonica Corp. 141 NJ
Eq 379, 55 A2d 250, 173 ALR 1185. To like
effect, see Adams v Adams, 156 Neb 778, 58
Nw2d 172.

Equity jurisdiction can be justified where
the remedy at law is found to be inadequate,
as for example, in a case of a continuing tres-
pass or nuisance. Heroux v Katt, 76 RI 122,
68 A2d 25, 12 ALR2d 1186.

9. State ex rel. Lien v House, 144 Ohio St
238, 29 Ohio [Ops 399, 58 NE2d 675; Salem
Iron Co. v Hyland, 74 Ohio St 160, 77 NE
751.

10. Anderson v Smith, 8 Alaska 470; Hall
v Lommasson, 113 Mont 272, 12+ P2d 694.

11. Harper v Clayton, 84 Md 346, 35 A
1083; Marx & H. Jeans Clothing Co. v Wat-
son, 168 Mo 133, 67 SW 391; Delaware L.
& W. R. Co. v Central Stock-Yard & Transit
Co. 46 NJ Eq 280, 19 A 185.

12. Where the transaction or contract is
declared void because not in compliance with
express statutory or constitutional provision,
a court of equity cannot interpose to give
validity to such transaction or contract or
any part thereof. Hedges v Dixon County,
150 US 182, 37 L ed 1044, 14 S Ct 71.
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13. McVey v Brendel, 144 Pa 235, 22 A
912.

14. Di Giovanni v Camden F. Ins. Asso. 296
US 64, 80 L ed 47, 56 S Ct 1.

15. Sauder v Mid-Continent Petroleum Corp.
292 US 272, 78 L ed 1235, 54 S Ct 671,
93 ALR 454, reh den 292 US 613, 78 L ed
1472, 54 S Ct 856; Lehigh Valley R. Co. v
Public Utility Comrs. 278 US 24, 73 L ed
161, 49 S Ct 69, 62 ALR 805; Shaffer v
Carter, 252 US 37, 64 L ed 443, 40 S Ct 221;
Tillman v Thomas, 87 Ala 321, 6 So 151;
Livingston v Superior Ct. 117 Cal 633, 49
P 836; Tyler v Hamersley, 44 Conn 419;
Hightower v Bigoney (Fla App) 145 So 2d
505, revd on other grounds (Fla) 156 So 2d
50t; Hill v McBurney Oil & Fertilizer Co.
112 Ga 788, 38 SE +42; Lyman v Suburban R.
Co. 190 Ill 320, 60 NE 515; McAfee v Reyn-
olds, 130 Ind 33, 28 NE +23; Shannon v Dil-
lon, 8 B Mon (Ky) 389; Bryson v Rayner,
25 Md 424; Rogers v Boston Club, 205 Mass
261, 91 NE 321; Godfrey v White, 60 Mich
443, 27 NW 593; Parham v Randolph, 4
How (Miss) 435; Stone v Jefferson, 317 Mo
1, 293 P 780, 52 ALR 879; Powell v Camp-
bell, 20 Nev 232, 20 P 156; Walker v Walker,
63 NH 321; Bomeisler v Forster, 154 NY 229,
48 NE 534; Cushman v Thayer Mfg. Jew-
elry Co. 76 NY 365; Falkner v Streator, 56
NC (3 Jones, Eq) 33; Kaufmann v Liggett,
209 Pa 87, 58 A 129; Suckley v Rotchford, 12
Gratt (Va) 60; Gardner v Buckeye, Sav. & L.
Co. 108 W Va 673, 152 SE 530, 78 ALR 1.

Annotation: 22 ALR2d 86, § 17 (refusal of
corporation to transfer stock).
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there is an adequate remedy at law, equity may under certain conditions
grant relief, as where in some cases the jurisdiction of law and equity is con-
current, or the case involves an equitable cause of action,'® or where in some
cases the defendant submits to the jurisdiction of equity or fails to raise the
objection properly that the plaintiff has an adequate remedy at law; if no
objection is seasonably made on the ground that there is an adequate remedy
at law, the objection may be considered as waived and the equity court may
proceed with the case if it does not see fit to raise the objection itself.}® A
court of equity is not precluded from rendering a summary judgment on a
bond which has been given by a party to a suit for the purpose of securing
the issuance of process, arresting the operation of a decree, or the like. The
existence of an adequate remedy at law by action on the bond is not a con-
trolling consideration. Having had jurisdiction of the principal cause of action,
the court may properly dispose of its incidents and put an end to further
litigation.” In cases wherein equity lends its aid to one who has a legal claim
or right, however, the court will not as a rule grant such relief until an avail-
able remedy at law has been exhausted.!®

Adequacy of a legal remedy in a federal court precludes resort to a federal
court of equity. In determining the adequacy of the remedy at law, federal
courts are generally guided by the historic distinction between law and equity
existing at the time of the adoption of the Constitution and the enactment
of the Judiciary Act of 1789, and moreover, the remedy at law which prevents
a federal court of equity from assuming jurisdiction must be a remedy at law
in federal courts, rather than in state courts. On the other hand, procedural
changes which remove the inadequacy of a remedy at law may sharply diminish
the scope of traditional equitable remedies by making them unnecessary.'?

§ 88. Legal or equitable nature of cause; concurrent jurisdiction.

Equity may take cognizance of some disputes or situations notwithstanding
the availability of a remedy at law.?*® While the existence of an adequate
legal remedy precludes the granting of equitable relief where the primary
right of the complainant is legal in its nature! the rule is otherwise where
a party asserts an equitable cause of action.® For example, it is the prevailing

of law lacks capacity to give the relief which
the allegations show the plaintiff is entitled
to have, a suit in equity cannot be main-
tained); Rothman v Engel, 97 Ohio St 77,
119 NE 250; Holzworth v Roth, 78 SD 287,
101 Nw2d 393.

As to pleading the absence of an adequate
legal remedy, see § 181, infra.

15. § 88, infra.
16. §§91, 92, infra.

17. Pease v Rathbun-Jones Engineering Co.
243 US 273, 61 L ed 715, 37 S Ct 283.

As to incidental remedies generally, see
§§ 108 et seq., infra.

18. § 11, supra.

19. See FEDERAL PRACTICE AND PROCEDURE
(1st ed Unttep StaTes Courts § 25).

20. On occasions conditions may arise in
which it would be appropriate for an equi-
ty court to take jurisdiction even though there
was a remedy at law of which a plaintiff
might avail himself. Frey v McGaw, 127
Md 23, 95 A 960.

1. State ex rel. Stewart v District Ct. 77
Mont 361, 251 P 137, 49 ALR 627; Holz-
worth v Roth, 78 SD 287, 101 NW2d 393.

2. State ex rel. Rhodes v Saunders, 66 NH
39, 25 A 588.

Where the complainant has an equitable
cause of action, a different rule applies as to
the jurisdiction of equity than where the cause
of action is legal, since where equity juris-
diction attaches as a matter of right, the claims
of all proper parties to the suit will be ad-
justed notwithstanding such claims constitute
actions at law triable to a jury. Davis v
Forrestal, 124 Minn 10, 144 NW 423,
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view that a beneficiary of a trust is not precluded from proceeding in cqulty
to enforce the ‘trust by the fact that a remedy at law is available to him.?
On the other hand, it has been held that where the main subject of an action
is legal, and the equitable right is merely incidental and may be disposed of
in connccnon with the main subject in a law court, the chancellor may dismiss
the action.

In some cases in which the jurisdiction of law and equity is concurrent,
as for instance in the case of fraud or of accountmg, the view is taken that
equity may administer relief irrespective of the existence of an adequate remcdy
at law; in other words, the existence of the legal remedy is not a defense.®
The cases over which the courts have concurrent authority are exceptions to
the rule which prccludcs the equity court from hearing a cause where the law
affords a remedy.®

§ 89. Claim available as defense in action at law.

It is a general rule that no cause of action exists in equity as to a matter
of which the plaintiff can obtain full avail by asserting it in an action at law
as a defense whenever such an action is brought.” In other words, one who
has a good defense to an action at law on a legal demand may not resort to
a court of equity for relief.® In such a case, jurisdiction of the controversy
having been obtained by a court of law, equity will not interfere.? This
assumes, of course, that the remedy by way of defense is adequate; if such
remedy is inadequate, equity has jurisdiction.!®

§ 90. Equity jurisdiction as affected by subsequent change of law or circum-
stances.

The jurisdiction of an equity court is, as a rule, determined with reference
to the conditions existing at the time of filing suit.'! Consequently, if at that
time the complainant had no remedy at law and, as a consequence, the court
of equity could take cognizance of the case, the fact that thereafter a legal

remedy became available does not oust the court of jurisdiction.®* Thus, if

3. See TrusTts (lst ed § 565).

4. Tucker v Simmons, 199 Tenn 359, 287
Swad 19.

6. Graves v Boston Marine Ins. Co. (US)

2 Cranch 419, 2 L ed 324.

7. Reiner v Galinger, 151 App Div 711,

5. Bradford v Greenway, 17 Ala 797; Fred
Macey Co. v Macey, 143 Mich 138, 106 NW
722; John Hancock Mut. L. Ins. Co. v Dick,
114 Mich 337, 72 NW 179; Parham v Ran-
dolph, 5 Miss (4 How) 435; McCrea v Pur-
mort (NY) 16 Wend 460 (holding that since
both law and equity have concurrent juris-
diction of an action for an accounting of
property held in a fiduciary relationship and
transferred in disregard of the agent’s duty, it
is no defense to an action in equity that the
plaintiff had a sufficient remedy at law); Unit-
ed States Trust Co. v Greiner, 124 Misc 458,
209 NYS 105, affd 215 App Div 659, 212
NYS 931 (stating that a sufficient remedy at
law is a good defense in equity unless the
cause is one of which both law and equity
have concurrent jurisdiction, and the plaintiff
may elect in which tribunal to prosecute his
claim) ; Poore v Price, 32 Va (5 Leigh) 52.
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136 NYS 205.

8. American L. Ins. Co. v Stewart, 300 US

203, 81 L ed 605, 57 S Ct 377, 111 ALR
1268 Grand Chute v Winegar (US) 15 Wall
373, 21 L ed 174; Phoenix Mut L. Ins. Co.
v Baxley (US) 13 Wall 616, 20 L ed 501;
Dohse v Market Mens Mut. Ins. Co. 253
Towa 1186, 115 NW2d 844.

9. Dohse v Market Mens Mut. Ins. Co. 253
Towa 1186, 115 NW2d 844.

10. Bomeisler v Forster,
NE 534.

11. § 8, supra.

154 NY 229, 48

12. Dawson v Kentucky Distilleries & Ware-
house Co. 255 US 288, 65 L ed 638, 41 S Ct
272; New York L. Ins. Co. v Seymour (CA6
Ohio) 45 F2d 47, 73 ALR 1523; Jay-Bee







