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27 Am Jur 2d EQUITY §6
concurrent, depends as a rule upon the inadequacy of the legal remedy. The
former is predicated upon such fiduciary relationships as trusts, and other
matters historically in the province of a Chancery Court. In the other class
falls the case where a substantive right is merely legal, arising out of no true
traditional chancery relationship, and the resort to equity is permitted only
because some extraneous circumstance makes it impossible to secure adequate
relief at law. Although the employment of equity’s powers must be exercised
within the confines of equity’s jurisdiction, the power of the court of equity is
generally coextensive with the rights of persons to the relief which it provides.
In the final analysis, however, whether a proper case is made for the exercise
of a court’s equitable powers necessarily depends upon the circumstances.!”

The equity jurisdiction of the federal courts is derived from the Constitution
and laws of the United States,’® and throughout the different states of the
Union, the jurisdiction of these courts in equity is uniform and unaffected
by state legislation.”® The equity jurisdiction which was conferred on inferior
courts of the United States by the Judiciary Act of 1789, and continued by
the Judicial Code, is that of the English Court of Chancery at the time of
the separation of the two countries.®

Unless expressly authorized to do so by statute, probate courts cannot
exercise general equity powers, although they may apply equitable principles
concerning a matter over which they have jurisdiction.! It has been held
that the Chancery Court may take jurisdiction of a case without regard to
the exclusiveness of the authority of the Probate Court over decedents’ estates
and matters of administration. For example, while the equity court will not
take cognizance of a suit which is brought for the purpose of securing con-
struction of a will,* except where statutory authority has been invoked,® yet,
if the existence of a trust affords ground for assuming jurisdiction,* the court
will determine a dispute as to construction or interpretation of the provisions
of the testamentary instrument.®

§ 6. Legislative control, enlargement, or restriction; constitutional limitations.

Equity courts generally have the jurisdiction which was vested in the English
High Court of Chancery® and such additional power or authority as may have

17. St. Stephen’s Protestant Episcopal Generally, see FEpDERAL PracTICE AND PrRO-

Church v Church of Transfiguration, 201 NY
1, 94 NE 191; Cohen v New York Mut. L.
Ins. Co. 50 NY 610.

41 Cornell LQ 351.

18. Noonan v Lee (Noonan v Braley) 2
Black (US) 499, 17 L ed 278.

19. Mississippi Mills v Cohn, 150 US 202,
37 L ed 1052, 14 S Ct 75; Payne v Hook, 7
Wall (US) 425, 19 L ed 260; Tower Hill-
Connellsville Coke Co. v Piedmont Coal Co.
(CA4 W Va) 64 F2d 817, 91 ALR 648,
;en den 290 US 675, 78 L ed 582, 54 S Ct
3.

20. Sprague v Ticonic Nat. Bank, 307 US
161, 83 L ed 1184, 59 S Ct 777; Matthews v
Rodgers, 284 US 521, 76 L ed 447, 52 S Ct
217; Pankey v Ortiz, 26 NM 575, 195 P
906, 30 ALR 92.

cepURE (1st ed, Uniten StaTEs CourTs
§§ 22, 25-27).

1. State ex rel. Baker v Bird, 253 Mo 569,
162 SW 119.

2. Hough v Martin, 22 NC (2 Dev & B Eq)
379; Bussy v M’Kie, 7 SC Eq (2 M’Cord) 23.
Generally, see WiLLs (Ist ed §§ 1024 et
seq.).
3. Burroughs v Cutter, 98 Me 178, 56 A
649.
4. As to jurisdiction over trusts, see TRUSTS.

5. Toland v Earl, 129 Cal 148, 61 P 914;
Wakefield v Wakefield, 256 Il 296, 100 NE
%75); 88immons v Hendricks, 43 NC (8 Ired
q) 84.

6. §§ 3, 4, supra.
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been conferred by statutory enactment.” So, the legislative body ordinarily
has power to enlarge the jurisdiction of courts of equity to embrace cases
wherein the remedy is otherwise inadequate.® In a number of jurisdictions,
powers have been conferred by the legislature in addition to those generally
exercisable.® Moreover, in many states in which the courts formerly exercised
a very limited power, legislation has conferred full equity jurisdiction, accord-
ing to the usage and practice of courts of chancerz, in all cases where there
is not a full, adequate, and complete remedy at law."® However, to be properly
consigned to the jurisdiction of a court of equity, the legal situation must
be one which is equitable in its nature.! Thus, under a constitutional pro-
vision authorizing the legislature to establish courts of equity, a court, on
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being created, may be given jurisdiction only over matters in equity.

13

Where the court has not been granted general equity powers, being authorized
to act as a court of equity only in certain cases and classes of cases, the rule
of a strict construction applies, insofar as the ascertainment of the range of

jurisdiction is concerned.!®

Consequently, it is necessary for a plaintiff to

make it appear affirmatively on the face of his pleading that his case is within

the jurisdiction of the court.!*

courts’ equity jurisdiction.!®

In some states, statutes have restricted the
However, statutes abrogating or abridging

equitable jurisdiction are to be strictly construed,’® and unless a statute in
so many words, or by a necessary and inescapable inference, restricts a court’s
jurisdiction in equity, the full scope of that jurisdiction is to be recognized

and applied.””

7. Williamson v Berry, 8 How (US) 495,
12 L ed 1170; Bodley v Taylor, 5 Cranch
(US) 191, 3 L ed 75.

8. People ex rel. Lemon v Elmore, 256 NY
489, 177 NE 14, 75 ALR 1292.

The legislature may, for example, extend
the power to issue the writ of injunction to
a new class of cases to which the remedy is
appropriate. Hedden v Hand, 90 NJ Eq
583, 107 A 285, 5 ALR 1463.

9. Central Stock & Grain Exch. v Ben-
dinger (CA7 IlI) 109 F 926, cert den 183
US 699, 46 L ed 396, 22 S Ct 935; Littleton
v Fritz, 65 Iowa 488, 22 NW 641; Adams
v Williams, 97 Miss 113, 52 So 865; Jones
v Williams, 139 Mo 1, 39 SW 486, 40 SW
353; Greene v Keene, 14 RI 388.

10. Somerby v Buntin, 118 Mass 279.

11. Cates v Allen, 149 US 451, 37 L ed
804, 13 S Ct 883, 977; Hedden v Hand, 90
NJ Eq 583, 107 A 285, 5 ALR 1463.

12. Walls v Brundidge, 109 Ark 250, 160
Sw 230.

13. Jones v Newhall, 115 Mass 244; Dwight
v Pomeroy, 17 Mass 303; King v Brigham,
23 Or 262, 31 P 601.

14. May v Parker, 12 Pick (Mass) 34.

15. Soutter v Atwood, 34 Me 153; Jones v
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Newhall, 115 Mass 244; Hagner v Heyberger,
7 Watts & S (Pa) 104.

16. Jay-Bee Realty Corp. v Agricultural Ins.
Co. 320 It App 310, 50 NE2d 973.
42 Mich L Rev 945.

17. Porter v Warner Holding Co. 328 US
395, 90 L ed 1332, 66 S Ct 1086.

The full equity jurisdiction of the Supreme
Judicial Court of Maine is not limited by leg-
islative acts conferring equity powers over
certain special subjects incorporated in stat-
utes enacted before and after the grant of
full equity jurisdiction to the court, or by the
recital of the phrase “in all other cases” in
the statutory grant of full equity jurisdic-
tion “in all other cases where there is not
a plain, adequate, and complete remedy at
law.” Usen v Usen, 136 Me 480, 13 A2d
738, 128 ALR 1449, further holding that
the jurisdiction of a court vested by statute
with “full equity jurisdiction according to the
usage and practice of courts of equity,” to
enjoin, at the suit of a wife, the prosecution
by her husband of a divorce suit in another
state in which he pretends residence, is not
affected by the fact that at the time the
equity jurisdiction was conferred, no suit
could have besn maintained in equity by a
wife against her husband, where at such time
the court was exercising limited equity powers
and also had jurisdiction of actions at law,
so that the phrase “according to the usage and
practice of courts of equity” may be taken
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Jurisdiction which the Constitution has conferred upon a court may not
of course be curtailed by legislative enactment.’® The legislature may not
add to equity jurisdiction by taking away from law courts, also created by
the Constitution, powers which they possess and by transferring the authority
to equity courts.® Nor may the legislature, as a general rule, extend the
court’s power so as to deprive a litigant of the right of trial by jury.* More-
over, the right to have equity controversies dealt with by equitable methods
is as sacred as the right of trial by jury. Consequently, a statute which
provides for a final decision of questions of fact in equity proceedings by the
verdict of a jury and for the rejection of testimony by the judge, as in suits
at law, has been held to be unconstitutional.l

§ 7. Jurisdiction as determined by pleadings or by relief asked.

As a general rule, the nature and character of an action is determined by
the pleadings; therefore, where the petition or complaint sounds in equity,
it ordinarily stamps the action as one in equity.* To confer equitable juris-
diction, the relief requested in the complaint or petition must generally be
equitable in character; thus, the prayer is of considerable importance in deter-
mining equitable jurisdiction, although it is not necessarily controlling, par-

—————— ——

——

ticularly where it is erroneous.® Of course, even though the complaint or

as intended as a direction that the then
newly granted “full equity jurisdiction”
should be according to the usage and practice
in equity rather than according to the pro-
cedure followed in the same court in actions
of law.

18. Marvel v State, 127 Ark 595, 193 SW
259, 5 ALR 1458; Hedden v Hand, 90 NJ
Eq 583, 107 A 285, 5 ALR 1463.
Annotation: 5 ALR 1476, s. 22 ALR 542,
75 ALR 1298.

A court having general equity jurisdiction
is not limited in the exercise of such juris-
diction by statute. Bodie v Bates, 95 Neb
757, 146 NW 1002.

Compare Young v Young, 207 Ark 36,
178 SW2d 994, 152 ALR 327, holding that
the rule in Arkansas that the jurisdiction of
the equity court as it existed at the time of
the adoption of the Constitution of 1874 can
neither be enlarged nor diminished by the
legislature is not violated by a statute abolish-
ing the defense of recrimination in divorce ac-
tions where the ground of divorce is separa-
tion without cohabitation for 3 consecutive
years, since this is a matter going, not to the
jurisdiction itself, but merely to the grounds
for its exercise.

19. Hedden v Hand, 90 NJ Eq 583, 107
A 285, 5 ALR 1463.

20. Wiggins v Williams, 36 Fla 637, 18 So

859, 30 LRA 754; Brady v Carteret Realty
Co. 70 NJ Eq 748, 64 A 1078, 8 LRA NS
866; North Pennsylvania Coal Co. v Snow-
den, 42 Pa 488; Bank of State v Cooper, 2
Yerg (Tenn) 599; Kwass v Kersey, 139 W Va
497, 81 SE2d 237, 47 ALR2d 695.

The legislature may not arbitrarily extend
judicial power so as to deprive a litigant of
the right to a jury trial. Hightower v Bigoney
(Fla App) 145 So 2d 505, revd on other
grounds (Fla) 156 So 2d 501.

But it has been held that jurisdiction of
equity may be extended by the legislature,
eliminating constitutional questions involved
by denying a jury trial. State ex rel. Wilcox
xllégyder, 126 Minn 95, 147 NW 953, 5 ALR

1. Brown v Buck, 75 Mich 274, 42 NW 827.

2. Van Allen v New York Elev. R. Co. 144
NY 174, 38 NE 997.

Unless the complainant has shown a right
to relief in equity, he can have no redress,
however clear his rights at law. Wright v
Ellison, 1 Wall (US) 16, 17 L ed 555.

Where the bill is in the nature of a bill
of interpleader, the relief sought must be
equitable relief. Killian v Ebbinghaus, 110
US 568, 28 L ed 246, 4 S Ct 232.

3. Deckert v Independence Shares Corp. 311
US 282, 85 L ed 189, 61 S Ct 229; Fussell
vs(l}regg, 113 US 550, 28 L ed 993, 5 S Ct
631.

Even where a suit is based on an equi-
table title, the nature of the relief asked
must be equitable to give a court of equity
jurisdiction. Smith v Bourbon County, 127
US 105, 32 L ed 73, 8 S Ct 1043.

The test of equity jurisdiction is not nec-
essarily the prayer or that a money de-
mand is made, but is in the facts and what
is to be accomplished. Finzer v Peter, 120
Neb 389, 232 NW 762, 73 ALR 1170.
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petition sounds in equity, it may be alleged and shown that equity does not time
have jurisdiction.* It is, moreover, a rule that the facts conferring equitable ther
jurisdiction must not only be alleged, but proved and found, before a party a
will be deprived of his right to a trial at law by jury or subjected to the becc
stringent methods frequently employed to enforce judgments rendered by courts a los
of equity.® Consequently, the question whether the pleadings determine the cour
jurisdiction is not an abstract one, since the right to a jury trial is involved. upor
A party may, however, generally waive his right to a jury trial by failing T
to assert it by timely demand where his adversary has moved for a trial of i
without a jury.® upo:
Although the formal demand of relief is not decisive of the legal or equitable men
exis

character of an action, if a complaint or petition pleads an ambiguous state
of facts, such as may support equally an action at law or a suit in equity,
leaving the court with no means of determining which must prevail except §9.

by reference to the relief demanded, the relief as asked must necessarily resolve It
the doubt, because there is no other solution.” Generally, where the relief is I
which is sought can be had only in equity, the Chancery Court’s jurisdiction situ.
of the case is not ousted by the fact that the dispute involves questions which upo
are legal in character.® But if the relief which is sought is such as a court refv
of law is competent to grant, a court of equity has no jurisdiction although Hon
the complainant’s estate is an equitable one.’ the
e o s+ e 3 e . ar
§ 8. Time for determining jurisdiction; effect of change of circumstances. exp
As a general thing, the jurisdiction of equity depends upon the position of d
.57 . . . : .. £ . 10 oc
the plaintiff and the relief he is entitled to at the time of bringing his action. righ
Thus, equitable jurisdiction must be determined by the conditions existing at
the time the suit is filed, and not by conditions which come into existence Lou"
after the commencement of the suit.! Having once attached, the jurisdiction ed ¢
cannot be defeated by subsequent events which do not affect the merits of 13.
the complainant’s case.”® If the case was one of equitable cognizance at the 5}(1):,
that
A demand for legal relief does not de- 8. Gormley v Clark, 134 US 338, 33 L ed fring
stroy a complaint which is good in equity. 909, 10 S Ct 554. th°‘_
Speyer v School Dist. 82 Colo 534, 261 P exp:
859, 57 ALR 203. 9.dFusse115vSHégh§g,9 1;3 Uﬁ 562;, note,ﬁg ;’;{f
The fact that no relief by injunction is L ed 998, t ; Fussell v Gregg, .
sought in a suit by a state clainlxling the ri%ht US 550, 28 L ed 993, 5 § Ct 631. ;Vl(;
to impose a succession tax on the estate of a
decedent on the ground that his domicil was 10. Koehler v New York Elev. R. Co. 159 gar
in the state, against other states making sim- NY 218, 53 NE 1114; Van Allen v New Cal
ilar claims, to obtain an adjudication of the York Elev. R. Co. 144 NY 174, 38 NE 997. o3
issue of the decedent’s domicil, does not
militate against the conclusion that a cause of 11. Busch v Jones, 184 US 598, 46 L ed Im
action cognizable in equity is presented. 707, 22 S Ct 511; Fish v Prudential Ins. Co. PI
Texas v Florida, 306 US 298, 83 L ed 817, 225 Ind 448, 75 NE2d 57; Mantell v Inter- 548
59'S Ct 563, 121 ALR 1179. - national Plastic Harmonica Corp. 141 NJ A
’ Eq 379, 55 A2d 250, 173 ALR 1185; Associ- 88 -
4. As to objection to jurisdiction, see § 18, ated Metals & Minerals Corp. v Dixon
infra. Chemical & Research, Inc. 52 NJ Super 143, 14
Fi . 5 145 A2d 49. dic
l?bgl’ox v Fitzpatrick, 190 NY 239, 82 NE Equity’s jurisdiction over parties and sub-
: jecthma.tter is always dctermil:\ed with fn-eﬁgla}x-d e‘:‘f
) ). to the situation existing at the time of filing equ
6. See Jumy (Rev ed §§ 42 et seq.) the bill and as shown therein. L’Hommedieu jur:
7. Dykman v Keeney, 154 NY 483, 48 NE v Smith, 351 Mich 223, 88 Nw2d 510. leg:
894; O’Brien v Fitzgerald, 143 NY 377, 38 tro-
12. North Chicago Rolling Mill Co. v St 44¢

NE 371.
326




27 Am Jur 2d EQUITY §9
time when suit was commenced, the power or authority of the court to proceed
therein is not lost by reason of the fact that the ground for interposition by
a court of equity has ceased to exist.®® The fact that a legal remedy has
become available! or that legal proceedings are filed” is held not to cause
a loss of jurisdiction.® Having had original jurisdiction of the case, the equity
court may properly dispose of it, even though the legislature has conferred
upon the common-law courts power to act in the premises.””

The fact that equitable jurisdiction is generally determined as of the time
of filing the action does not mean that the relief to be awarded depends entirely
upon the situation as it existed then. Having jurisdiction at the commence-
ment of the action, equity has the power to award relief as the right thereto
exists at the end of the trial, thus putting an end to the litigation.!®

§ 9. Discretion of court.

It has been said that the assumption by a court of equitable jurisdiction
is largely dependent on the chancellor’s discretion.? Undoubtedly, in some
situations the court’s assumption of jurisdiction of a controversy is dependent
upon an exercise of discretion, the chancellor being empowered to act or to
refuse to act in accordance with the dictates of the judicial conscience.®
However, the “conscience” \Yhich is an element of equitable jurisdiction is not
the private opinion of an individual court, but is rather to be regarded as
a metaphorical term, designating the common standard of civil right and
expediency combined, based upon general principles and limited by established
doctrines, to which the court appeals and by which it tests the conduct and

rights of suitors—that is, it is a judicial and not a personal conscience.!

Louis Ore & Steel Co. 152 US 596, 38 L
ed 565, 14 S Ct 710.

13. Rice & A. Corp. v Lathrop, 278 US
509, 73 L ed 480, 49 S Ct 220 (holding
that jurisdiction of a suit to enjoin the in-
fringement of a patent will be retained al-
though the ground for equitable relief has
expired because of expiration of the patent
before the hearing); Busch v Jones, 184 US
598, 46 L ed 707, 22 S Ct 511; Clark v
Wooster, 119 US 322, 30 L ed 392, 7 S Ct
217; Carnegie Steel Co. v Colorado Fuel
& Iron Co. (CA8 Colo) 165 F 195; Mc-
Carthy v Gaston Ridge Mill. & Min. Co. 144
Cal 542, 78 P 7; Michigan Iron & Land Co.
v Nester, 147 Mich 599, 111 NW 177;
Tucker v Edison Electric Illuminating Co. 100
App Div 407, 91 NYS 439, affid 184 NY
548, 76 NE 1110.

As to retaining jurisdiction generally, see
§§ 108 et seq., infra.

14. As to a remedy at law as affecting juris-
diction, see §§ 86 et seq., infra.

18. Where equity has taken jurisdiction of an
equitable cause, it will not be ousted of that
jurisdiction by the subsequent institution of
legal proceedings concerning the same con-
troversy. Fish v Prudential Ins. Co. 225 Ind
448, 75 NE2d 57.

16. American L. Ins. Co. v Stewart, 300
US 203, 81 L ed 605, 57 S Ct 377, 111
ALR 1268; Dawson v Kentucky Distilleries &
Warehouse Co. 255 US 288, 65 L ed 638, 41
S Ct 272; New York L. Ins. Co. v Seymour -
(CA6 Ohio) 45 F2d 47, 73 ALR 1523;
Jay-Bee Realty Corp. v Agricultural Ins. Co.
320 Il App 310, 50 NE2d 973.

42 Mich L Rev 945.

17. Jay-Bee Realty Corp. v Agricultural

Ins. Co. 320 Ill App 310, 50 NE2d 973;

gart;lr v Suburban Water Co. 131 Md 91, 101
771.

18. § 249, infra.

19. Chisolm v Pryor, 207 SC 54, 35 SE2d
21.

20. Stefanelli v Minard, 342 US 117, 96
L ed 138, 72 S Ct 118; People v System Prop-
erties, Inc. 2 NY2d 330, 160 NYS2d 859,
141 NE2d 429; Tucker v Simmons, 199 Tenn
359, 287 SW2d 19; Wadhams Oil Co. v Tracy,
141 Wis 150, 123 NW 785.

Where a court of equity is asked to inter-
fere with the enforcement of a criminal stat-
ute, the discretion of the court is to be wise-
ly and deliberately exercised. § 57, infra.

1. National City Bank v Gelfert, 284 NY
13, 29 NE2d 449, 130 ALR 1472, revd on
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27 Am Jur 2d EQUITY § 23
was induced by conduct on the part of the defendant!® Furthermore, the
rule is stated by some authorities that where one has been induced to act
by fraudulent misrepresentation or wilful concealment, the defendant cannot
avoid responsibility for the result of the action because the actor might except
for his own neglect, have discovered the wrong and prevented its accom-
plishment.!® ‘

Where the complainant can show that the defendant was in a better posi-
tion than was he to foresee and avert the prejudicial situation, relief will
generally be granted.™ A kourt of equity, it is said, will not visit on an
innocent party the consequences of inequitable conduct on the part of the
other party to the transaction.’® Accordingly, where it appears that the owner
of property knowingly allowkd another to deal therewith in ignorance of the
state of the title, equity w1ll not permit him to assert his ownership of the
property to the injury of such other person.® Furthermore, while equity
will not aid a party who 4hrough negligence has failed to make a proper
defense at law, relief may be granted if by fraud he has been prevented from

so doing.!”

In determining the issue as to the knowledge of the one party and the
ability of the other to fo the prejudicial situation, 1mponancc attaches
to the complainant’s mental strength or weakness,”® his intelligence,’® and his
information and experience.® Accordingly, it is held that equity has juris-
diction of a suit by heirs to set aside a conveyance which has been obtained
by imposition or undue influence from their ancestor who is shown to have
been infirm of mind because of advanced age and other circumstances.! More-
over, while weakness of mind, standing alone, does not establish a case for
equitable relief, yet if there is any unfairness in the transaction, the mental
imbecility of the party may| be taken into account to show such imposition
or fraud as will annul the transaction.*

§ 23. Injustice or unfairness; ungenerous behavior.

It is a generally recognized principle that equity will exert its authority
and grant its remedies to prevent injustice where other courts are helpless,?

12. If a complainant had a right to rely
on false representations of the defendant, he
is entitled to claim relief. Lufkin v Re-
public Bldg. & L. Asso. (Tex Civ App) 80
Sw2d 1110.

13. Jones v Stearns, 97 Vt 37, 122 A 116,
31 ALR 653.

14. §§ 34, 43, 45, infra. |

15. Miltenberger v Logansport, C. & S. W.
R. Co. 106 US 286, 305, 27 L ed 117, 125,
1 S Ct 140.

16. Morgan v Chicago & A. R. Co. 96 US
716,24 L ed 743.

17. Hungerford v Sigerson, 20 How (US)

156, 15 L ed 869; Lufkin v Republic Bldg.
& L. Asso. (Tex Civ App) 80 SW2d 1110.

l:. Allore v Jewell, 94 US 506, 24 L ed
260.

Age and ignorance are to be considered.
McGhee v Bell, 170 Mo 121, 70 SW 493.

19. Thackrah v Haas, 119 US 499, 30 L ed
486, 7 S Ct 311; Swan v Talbot, 152 Cal
142, 94 P 238; Shevlin v Shevlin, 96 Minn
398, 105 NW 257.

0. New York L. Ins. Co. v McMaster
(CA8 Towa) 87 F 63; Kimmell v Skelly, 130
Cal 555, 62 P 1067; Taylor v Glens Falls
Ins. Co. 44 Fla 273, 32 So 887; Marshall v
Westrope, 98 Iowa 324, 67 NW 257.

1. Harding v Handy, 11 Wheat (US) 103,
6 L ed 429.

2. Owings’ Case, 1 Bland Ch (Md) 370;
Tracey v Sacket, 1 Ohio St 54; Thomas v
Sheppard, 7 SC Eq (2 M’Cord) 36.

3. Peugh v Davis, 96 US 332, 24 L ed
775; McClure v Leaycraft, 183 NY 36, 75
NE 961; Dorman v Crooks State Bank, 55 SD

347
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but will withhold its remedies if the result would be unjust.* The court will
never interfere in opposition to conscience,® or aid in the assertion of a legal
right contrary to the equity or justice of the case,® and where the conduct
of parties does not commend them to the favor of the court, every doubt will
be resolved against them.” Similarly, it is a familiar equitable principle that
a party having a legal right shall not be permitted to avail himself of it for
the purposes of injustice, injury, or oppression. This principle is the basis
of the rule that equity will exercise its power in a proper case to relieve a

party from a forfeiture or penalty.®

A degree of| unfairness may induce a court of equity to withhold its aid,
even though such unfairness would not be sufficient to induce the court to
interfere actively to set aside a contract.® The equity court will not give
effect to a bargain or agreement which is unconscionable™ or illegal’* If a
contract appears to be destitute of equity, the court will leave the parties to
their remedy at law,'* and if this remedy has been lost, they must abide by
the consequences of their conduct.™ Relief may be denied because of gross

209, 225 NW 661, 64 ALR 614; Hoffman

v Tooele City, 42 Utah 353, 130 P 61.
Equity will exert its authority in proper

cases to prevent injustice without any depend-

ency on the merely legal rights of the parties.
Cotton v Cresse, 80 NJ Eq 540, 85 A 600.

9;1 McClure v Leaycraft, 183 NY 36, 75 NE

The court should not be made the instru-
ment by which |an injustice is continued.
People’s Nat. Bank v Marye, 191 US 272,
48 L ed 180, 24 S Ct 68.

Equity will not| marshal securities where it
will work injustice to an_innocent -third per-
son. Hite v Reynolds, 163 Ky 502, 173 SW
1108.

Equity will not permit a person to derive
any benefit from a fraud perpetrated by him,
and this principlé applies to inequitable de-
fenses as well as to the maintenance of an ac-
tion. Callner v Greenberg, 376 Il 212, 33

NE2d 437, 134 ALR 1485.
5. § 24, infra.

6. Jones v New York Guaranty & I. Co.
101 US 622,25 L ed 1030.

One who maked a homestead entry of land,
knowing that it has been selected and certi-
fied and has been%x transferred to purchasers
for value, will not be aided by a court of
equity in attacking the title under such grant.
Deweese v Reinhard, 165 US 386, 41 L ed
757, 17 S Ct 340.

Where a surveyor, while employed to make
a survey of a plantation, thought he discovered
an error by which it would appear that the
lands were not in fact situated as officially
surveyed, and induced a third party to ob-
tain a patent for the land, which the sur-
veyor then purchased from him, knowing that
it had been possessed and cultivated for a

43

long period of years, a court of equity will
not readily enforce an advantage thus ob-
tained. Cragin v Powell, 128 US 691, 32 L
ed 566, 9 S Ct 203.

An exclusive privilege to deceive the pub-
lic by means of a trademark containing mis-
representations is not one that a court of
equity will aid or sanction. Manhattan Medi-
cine Co. v Wood, 108 US 218, 27 L ed 706,
2 S Ct 436.

7. Providence Rubber Co. v Goodyear, 9
Wall (US) 788, 19 L ed 566.

8. Humphrey v Humphrey, 254 Ala 395, 48
So 2d 424, 31 ALR2d 315; Noyes v Anderson,
124 NY 175, 26 NE 316.

9. §§ 77 et seq., infra.

10. Cathcart v Robinson, 5 Pet (US) 264,
8 L ed 120.

Whatever is unfair or even illiberal will
be repelled by a court of equity. Creath v
Sims, 5 How (US) 192, 12 L ed 111.

11. § 24, infra.

12. De Wolf v Johnson, 10 Wheat (US)
367, 6 L ed 343.

13. Mississippi & M. R. Co. v Cromwell, 91
US 643, 23 L ed 367.

Although equity cannot set aside a binding
contract where the effect would be inequitable
owing to facts arising after the date of the
agreement and not within the contemplation
of the parties at the time it was made, it will
refuse to enforce the contract, and remand the
party complaining to his remedy at law. Mec-
Clure v Leaycraft, 183 NY 36, 75 NE 961.

14. Dade v Irwin, 2 How (US) 383, 11 L
ed 308.

.
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inadequacy of consideration'® or other great inequality.® Where the case
presented is that of an effort on the part of the defendant to avoid or delay
the payment of a just debt, a court of equity will not strain a point to assist
him.' However, it seems that where a party has been compelled against
his will to come into a court of equity, relief may not be denied upon con-
siderations of injustice or| unreasonableness.’®

It has been held that| something more must be shown than ungenerous
behavior as a ground for| invoking equitable relief,’® but that, conversely, the
fact that a plaintiff is ungenerous in his demands will not cause an equity
court to deny him rightﬁ[‘ for generosity is a voluntary attribute and cannot
be enforced even by equity.*

§ 24. — Unconscionable conduct, advantage, contract, or bargain.
Undoubtedly, equity may take jurisdiction of a case on the ground of un-
conscionable conduct provided the conduct is serious enough to justify the
court’s interference.! While a court of equity will not relieve a party from
a bargain merely because of hardship,® yet he may claim the interposition
of the court if an unconscionable advantage has been taken of his necessity
or weakness.® In general, it may be said that wherever advantage is taken
of a party under circumstances which mislead, confuse, or disturb the just

result of his judgment,

and thus expose him to be the victim of the artful,

the importunate, and the cunning, where proper time is not allowed to the
party and he acts improvidently, or if he is importunately pressed, if those

15. § 26, infra.

16. Sun Printing & Pub. Asso. v Moore, 183
US 642, 46 L ed 366, 22 S Ct| 240.

17. Sheffield Furnace Co. v |Witherow, 149
US 574, 37 L ed 853, 13 S Ct 936.

18. The fact that a party is obliged to go
into a federal court of equity to enforce an
essentially legal right arising upon a con-
tract valid and unassailable %mder the con-
trolling state law does not |authorize that
court to modify or ignore the terms of the
legal obligation upon the claim)| or to refuse to
enforce the same because the court thinks
that these terms are harsh or oppressive or
unreasonable. Manufacturers" Finance Co. v

McKey, 294 US 442, 79 L T 982, 55 S Ct
444.

19. Golde Clothes Shop v [Loew’s Buffalo
Theaters, 236 NY 465, 141 NE 917, 30 ALR
931.

20. Graf v Hope Bldg. Corp. 254 NY I,
171 NE 884, 70 ALR 984, holding that equity
will not relieve an owner of mortgaged prop-
erty who, through a miscalculation, has failed
to pay the full amount of interest due on a
certain date, from the operation of a provision
accelerating maturity of the moragage debt
upon default in the payment of any interest
instalment, on the ground that the mort-
gagee’s demand for enforcement of the provi-
sion is ungenerous.

1. Weirfield Holding Corp. v Pless & See-
man, Inc. 257 NY 536, 178 NE 784; Graf
v Hope Bldg. Corp. 254 NY 1, 171 NE 884,
70 ALR 984.

A court of equity is a court of conscience,
and nothing unconscionable will be permitted
within its jurisdiction. Humphrey v Humph-
rey, 254 Ala 395, 48 So 2d 424, 31 ALR2d
315.

2. § 25, infra.

3. Howard v Howard, 122 Vt 27, 163 A2d
861, 84 ALR2d 585.

Where a person is illiterate or ignorant of
the nature and extent of his rights, or ignorant
of the nature of the transaction in which he is
engaging, and acts without professional or
other advice, and advantage is taken of his
condition by unfairness, equity will give him
relief. Isaacson v Isaacson (Sup) 28 NYS2d
517.

It seems that equity will intervene where
advantage has been taken of the inexperience
of youth, particularly in the case of infants;
indeed, the jurisdiction of equity is broad,
comprehensive, and plenary over the persons
and property of infants, and in all suits or legal
proceedings in which the personal or property
rights of a minor are involved, the protective
powers of equity may be invoked whenever it
becomes necessary to protect such rights
against unconscionable advantage or conduct.
See INFANTS (Ist ed §§ 101 et seq.).
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