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(Sip Opinion) 

NOTH: Where it is deemed desirable, a syllabus (beadnote) will 
be released, as is being done in connection with this ease, at the time 
the opinion is issued. The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the Reporter of Decisions for 
the convenience of the reader. See United States v. Detroit Lumber 
Co., 200 U.S. 321, 337. . 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

ENVIRONMENTAL PROTECTION AGENCY er At. 

v. MINK er atu. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 

THE DISTRICT OF COLUMBIA CIRCUIT 

No. 71-909. Argued November 9, 1972—Decided January 22, 1973 

Respondent Members of Congress brought suit under the Freedom 

of Information Act of 1966 to compel disclosure of nine documents 

that various officials had prepared for the President concerning a 

scheduled underground nuclear test. All but three were classified 

as Top Secret and Secret under E. O. 10501, and _ petitioners 

represented that all were interagency or intra-agency documents 

used in the Executive Branch’s decisionmaking processes. The 

District Court granted petitioners’ motion for summary judgment 

on the grounds that each of the documents was exempt from com- 

pelled disclosure by 5 U. 8. C. § 552 (b)(1) (hereafter Exemp- 

tion 1), excluding matters “specifically required by Executive 

order to be kept secret im the interest of the national defense 

or foreign policy,” and § 552 (b)(5) (hereafter Exemption 5), 
excluding “inter-agency or intra-agency memorandums or letters 

which would not be available by law to a party .. . in litigation 

with the agency.” The Court of Appeals reversed, concluding 

(a) that Exemption 1 permits nondisclosure of only the secret 

portions of classified documents but requires disclosure of the 

nonsecret components if separable, and (b) that Exemption 5 

shielded only governmental “decisional processes” and not factual 
information unless “inextricably intertwined with policy-making 

processes.” The District Court was ordered to examine the docu- 

ments in camera to determine both aspects of separability. Held: 

1. Exemption 1 does not permit compelled disclosure of the six 

classified documents or in camera inspection to sift out ‘‘non-secret 

components,” and petitioners met their burden of demonstrating 

that the documents were entitled to protection under that exemp- 

tion. Pp. 5-11.    



  

II EPA v. MINK 

Syllabus 

2. Exemption 5 does not require that otherwise confidential 
documents be made available for a district court’s in camera in- 
spection regardless of how little, if any, purely factual material they contain. In implying that such inspection be automatic, the Court of Appeals order was overly rigid; and petitioners should 
be afforded the opportunity of demonstrating by means short of 
in camera inspection that the documents sought are clearly beycnd 
the range of material that would be av: ailable to a private party 
in litigation with a Government agency. Pp. 11~20. 

464 F. 2d 472, reversed and remanded. 

  

Wuirs, J., delivered the opinion of the Court, in which Burger, 
C. J., and Srewarr, Biackmun, and Powstt, JJ . joined. Stewart, 
J., filed a concurring opinion. Brennan, J., filed an opinion con- 
curring in part and dissenting in part, in which Marsuatt, J., joined. 
Doveuas, J., filed a dissenting opinion. Reunouisr, J., took no part 
in the consideration or decision of the case. 
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NOTICE : This opinion is subject to formal revision before publication 
in the preliminary print of the United States Reports. Readers are re- 
quested to notify the Reporter of Decisions, Supreme Court of the 
United States, Washington, D.C. 20543, of any typographical or other 
formal errors, in order that corrections may be made before the pre- 
liminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 71-909 

Environmental Protection) On Writ of Certiorari to the 

Agency et al., Petitioners, United States Court of 

v. _| Appeals for the District of 
Patsy T. Mink et al. Columbia Circuit. 

[January 22, 1973] 

Mk. Justice Wauirts delivered the opinion of the Court. 

The Freedom of Information Act of 1966, 5 U. S.-C. 

$552, provides that government agencies shall make 

available to the public a broad spectrum of information 

but exempts from its mandate certain specified categories 

of information, including matters that are “specifically 

required by Executive order to be kept secret in the 

interest of the national defense or foreign policy,” 

§ 552 (b)(1), or are “inter-agency or intra-agency memo- 

randums or letters which would not be available by law to 

a party other than an agency in litigation with the 

agency,” § 552 (b)(5). It is the construction and scope 

of these exemptions that are at issue here. 

I 

Respondents’ lawsuit began with an article that ap- 
peared in a Washington, D. C., newspaper in late July 
1971. The article indicated that the President had re- 
ceived conflicting recommendations on the advisability 
of the underground nuclear test scheduled for that coming 
fall and, in particular, noted that the “latest recom- 
mendations” were the product of “a departmental 
under-secretary committee named to investigate the 
controversy.” Two days later, Congresswoman Patsy  



  

2 EPA v. MINK 

Mink, a respondent, sent a telegram to the President urgently requesting the “immediate release of the rec: ommendations and reports by inter-departmental com- mittee ....” When the request was denied, an action under the Freedom of Information Act was commenced by Congresswoman Mink and 32 of her colleagues in the House.* 
Petitioners immediately moved for summary judgment on the grounds that the materials sought were specifically exempted from disclosure under subsections (b)(1) and (b) (5) of the Act.2. In support of the motion, petitioners filed an affidavit of John N. Irwin, II, the Undersecretary of State. Briefly, the affidavit states that Mr. Irwin was appointed by President Nixon as Chairman of an “Undersecretaries Committee,” which was a part of the National Security Council system organized by the Pres- ident “so that he could use it as an instrument for ob- taining advice on important questions relating to our national security.” The Committee was directed by the President in 1969 “to review the annual underground nuclear test program and to encompass within this review requests for authorization of specific scheduled tests.” 

  

1A separate action was brought to enjoin the test itself. Com- mittee for Nuclear Responsibility, Inc. v. Seaborg (D. D. C., Civ. Action No. 1346-71). After adverse decisions below, plaintiffs in that case applied for an injunction in this Court. On November 6, 1971, we denied the application, Committee for Nuclear Responsi- bility, Inc. v. Schlesinger, 404 U. 8, 917, and the test was conducted _ that same day. 
Tt should be noted that in the District Court respondents stated that they “have exhausted their administrative remedies [and]... have complied with all applicable regulations.” Petitioners did not contest those assertions. 
? Petitioners also moved for dismissal of the suit insofar as respond- ents sought disclosure of the documents in their official capacities as Members of Congress. The District Court granted this motion, but the Court of Appeals did not reach the issue. Accordingly, the issue is not before this Court, : 
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Results of the Committee’s reviews were to be trans- 

mitted to the President “in time to allow him to give 

them full consideration before the schedules! events.” 

In 75 of the affidavit, Mr. Irwin stated that pursuant 

to “the foregoing directions from the President,” the 

Undersecretaries Committee had prepared and trans- 

mitted to the President a report on the proposed under- 

ground nuclear test known as “Cannikin,” scheduled to 

take place at Amchitka Island, Alaska. The report was 

said to have consisted of a covering memorandum from 

Mr. Irwin, the report of the Undersecretaries Com- 

mittee, five documents attached to that report and three 

additional letters separately sent to Mr. Irwin.* Of the 

® According to the Irwin affidavit, the report contained the follow- 
ing documents: 

A. A covering memorandum from Mr. Irwin to the President, 
dated July 17, 1971. This memorandum is classified Top Secret 
pursuant to Executive Order 10501. 

B. The Report of the Undersecretaries Committee. This report 

was also classified Top Secret. Attached to the report were addi- 
tional documents: 

1. A letter, classified Secret, from the Chairman of the Atomic 
Energy Commission (AEC) to Mr. Irwin. 

2. A report, classified Top Secret, from the Defense Program Re- 
view Committee, of which Dr. Henry Kissinger was the Chairman. 

8. The environmental impact statement on the proposed Cannikin 
test, prepared by the AEC in 1971, pursuant to the National Environ- 

mental Policy Act, 42 U. 8. C. §4832(C). This document had 

always been “publicly available” and a copy was attached to the 
Irwin affidavit. 

4. A transcript of an oral briefing given by the AEC to the 

Committee. This document was classified Secret. 
5. A memorandum from the Council on Environmental Quality 

to Mr. Irwin. This memorandum was separately unclassified. 

C. In addition to the covering memorandum and the Committee’s 

report (with attached documents), were three letters that had been 

transmitted to Mr. Irwin: 
1. A letter from Mr. William Ruckeishaus, for the Environmental  
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total of 10 doeuments, one, an Environmental Impact Statement prepared by AEC, was publicly available and was not in dispute. Each of the other nine was claimed in the Irwin affidavit to have been 
“prepared and used solely for transmittal to the President as advice and recommendations and set forth the views and opinions of individuals and agencies preparing the documents so that the Presi- dent might be fully apprised of varying viewpoints and have been used for no other purpose.” 

In addition, at least eight (by now reduced to six) of the nine remaining documents were said to involve highly sensitive matter vital to the national defense and foreign policy and were described as having been classified Top Secret and Secret pursuant to Executive Order 105014 On the strength of this showing by petitioners, the District Court granted summary judgment in their favor on the grounds that each of the nine documents sought was exempted from compelled disclosure by §§ (b) (1) and (b)(5) of the Act. The Court of Appeals reversed, concluding that subsection (b)(1) of the Act permits the 

  

Protection Agency. This letter was classified Top Secret, but has now been declassified. 
2. A letter from Mr. Russell Train, for the Couneil on Environ- mental Quality. Although the Irwin affidavit states that this letter was classified Top Secret, petitioners concede that it was so classi- fied “only because it was to be attached to the Undersecretary’s Report.” Brief, at 6, n. 5. 
3. A letter of Dr. Edward D. David, Jr., for the Office of Science and Technology. This letter is classified Top Secret. 
* These eight documents were also described ag having been classified as “Restricted Data . . - pursuant to the Atomic Energy Act of 1954, as amended. (42 U.S. C. 2014 (Y), 2161 and 2162.)” Petitioners have not asserted that these provisions, standing alone, would justify withholding the documents in this case. But see 5 U.S.C. § 552 (b) (3), relating to matters “specifically exempted from disclosure by statute.” 
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withholding of only the secret portions of those docu- 
ments bearing a separate classification under Executive 
Order 10501: “If the nonsecret components [of such docu- 
ments] are separable from the secret remainder and 
may be read separately without distortion of meaning, 
they too should be disclosed.” 464 F. 24 742, 746. The 
court instructed the District Judge to examine the classi- 
fied documents “looking toward their possible separation 
for purposes of disclosure or nondisclosure.” 

In addition, the Court of Appeals concluded that ail 
nine contested documents fell within subsection (b) (5) 
of the Act, but construed that exemption as shielding 
only the “decisional processes” reflected in internal gov- 
ernment memoranda, not “factual information” unless 
that information is “inextricably intertwined with policy- 
making processes.” The court then ordered the District 
Judge to examine the documents in camera (including, 
presumably, any “nonsecret components” of the six classi- 
fied documents) to determine if “factual data” could be 
separated out and disclosed “without impinging on the 
policymaking decisional processes intended to be pro- 
tected by this exemption.” We granted certiorari, 405 
U. 8. 974, and now reverse the judgment of the Court 
of Appeals. 

II 

The Freedom of Information Act, 5 U.S. C. § 552, 
is a revision of § 3, the publie disclosure section, of the 
Administrative Procedure Act, 5 U.S. C. $1002. Sec 
tion 3 was generally recognized as falling far short of 
its disclosure goals and came to be looked upon more 
as a withholding statute than a disclosure statute. See 
S. Rep. No. 813, 89th Cong., Ist Sess., 5 (1965) (herein- 

®> The Act was passed in 1966, 80 Stat. 250, and codified in its present form in 1967. 81 Stat. 54.  



Ro
nr
is
se
tc
ea
r 

w
c
,
 

6 EPA v. MINK 

after, S. Rep. No. 813); H. R. Rep. No. 1497, 89th 
Cong., 2d Sess. 5-6 (1966) (hereinafter, H. Rep. No. 
1497). The section was plagued with vague phrases, such 
as that exempting from disclosure “any function of the 
United States requiring secrecy in the public interest.” 
Moreover, even “matters of official record” were only to 
be made available to “persons properly and directly con- 
cerned” with the information. And the section provided 
no remedy for wrongful withholding of information. The 
provisions of the Freedom of Information Act stand in 
sharp relief against those of §3. The Act eliminates the 
“properly and directly concerned” test of access, stating 
repeatedly that official information shall be made avail- 
able “to the public,” “for public inspection.” Subsec- 
tion (b) of the Act creates nine exemptions from com- 
pelled disclosures. These exemptions are explicitly made 
exclusive, 5 U.S. C. § 552 (c), and are plainly intended 
to set up concrete, workable standards for determining 
whether particular material may be withheld or must 
be disclosed. Aggrieved citizens are given a speedy 
remedy in district courts, where “the court shall deter- 
mine the matter de novo and the burden is on the agency 
to sustain its action.” 5 U.S. C. $552 (a)(3). Non- 
compliance with court orders may be punished by con- 
tempt. Ibid. 

Without question, the Act is broadly conceived. It 
seeks to permit access to official information long shielded 
unnecessarily from public view and attempts to create 
4 judicially enforceable public right to secure such infor- 
mation from possibly unwilling official hands. Subsec- 
tion (b) is part of this scheme and represents the 
congressional determination of the types of information 
that the Executive Branch must have the option to keep 
confidential, if it so chooses. As the Senate Committee 
explained, it was not “an easy task to balance the oppos- 
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ing interests, but it is not an impossible one either ... . 
Success lies in providing a workable. formula which en- 
compasses, balances, and protects all interests, yet places 
emphasis on the fullest responsible disclosure.” §. Rep. 
No. 818, at 3.° 

Tt is in the context of the Act’s attempt to provide a 
“workable formula” that “balances, and protects all in- 
terests,” that the conflicting claims over the documents in 
this case must be considered. 

A 

Subsection (b)(1) of the Act exempts from forced 
disclosure “matters . . . specifically required by Executive 
order to be kept secret in the interest of the national 
defense or foreign policy.” Aceording to the Irwin affi- 
davit, the six documents for which Exemption 1 is now 
claimed were all duly classified Top Secret or Secret, 
pursuant to Executive Order 10501, 3 CFR 280 
(Jan. 1, 1970). That order was promulgated under the 

® The Report states (ibid.) : 

“It is the purpose of the present bill . . . to establish a general 
philosophy of full agency disclosure unless information is exempted 
under clearly delineated statutory language... . 

“At the same time that a broad philosophy of “freedom of infor- 
mation” is enacted into law, it is necessary to protect certain equally 
important rights of privacy with respect to certain information in 
Government files, such as medical and personnel records. It is also 
necessary for the very operation of our Government to allow it 
to keep confidential certain material, such as the investigatory files 
of the Federal Bureau of Investigation. 

“It is not an easy task to balance the opposing interests, but it 
is not an impossible one either. It is not necessary to conclude 

that to protect one of the interests, the other must, of necessity, 

either be abrogated or substantially subordinated. Success lies in 
providing a workable formula which encompasses, balances, and 

protects all interests, yet places emphasis on the fullest responsible 
disclosure.” 

See also H. Rep. No. 1497, at 6.  
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authority of the President in 1953, 18 Fed. Reg. 7049, and, since that time, has served as the basis for the clas- sification by the Executive Branch of information “which requires protection in the interests of national defense.” * We do not believe that Exemption 1 permits compelled disclosure of documents, such as the six here, that were classified pursuant to this Executive Order. Nor does the Exemption permit in camera inspection of such docu- ments to sift out so-called “non-secret components.” Ob. viously, this test was not the only alternative available. 

The language of Exemption 1 was chosen with care. According to the Senate Committee, “Tt]he change of standard from ‘in the public interest’ is made both to 

Ject to conflicting interpretations, often colored by per- sonal prejudices and predilections, I¢ admits of no clear delineations.” §. Rep. No. 812, at 8. The House Com- mittee similarly pointed out that Exemption 1 “both limits the present vague phrase, ‘in the public interest,’ and gives the area of necessary secrecy a more precise def- inition.” H. Rep. No. 1497, at 9. Manifestly, Exemption 1 was intended to dispel] uncertainty with respect to pub- lie access to material affecting “national defense or foreign 

  

"Executive Order 10051 has been Superseded, as of June 1, 1972 by Exetutive Order 11652, 37 Fed. Reg. 5209, which similarly pro- vides for the classification of material “in the interest of national defense or foreign relations.” 
Portions of two documents for which Exemption 1 is claimed were ordered disclosed in connection with the action brought to enjoin the test (see n, 1, supra). Petitioners seek no relief with respect to any matters already disclosed. 
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policy.” Rather than some vague standard, the test 
was to be simply whether the President has determined 
by Executive Order that particular documents are to be 
kept secret. The language of the Act itself is sufficently 
clear in this respect, but the legislative history disposes 
of any possible argument that Congress intended the 
Freedom of Information Act to subject executive security 
classifications to judicial review at the insistence of any- 
one who might seek to question them. Thus the House 
Report stated with respect to subsection (b)(1) that 
“citizens both in and out of Government can agree to 
restrictions on categories of information which the Presi- 
dent has determined must be kept secret to protect the 
national defense or to advance foreign policy, such as 
matters classified pursuant to Executive Order 10501.” 
H. Rep. No. 1497, pp. 9-10.5 Similarly, Representative 
Moss, Chairman of the House Subcommittee that con- 
sidered the bill, stated that the exemption “wag intended 
to specifically recognize that Executive order [No. 
10501)” and was drafted “in conformity with that Execu- 
tive order.” Hearings before a Subcommittee of the 
House Committee on Government Operations, “Federal 
Public Records Law,” 89th Cong., Ist Sess. (March and 
April 1965), pp. 52, 105 (hereinafter, 1965 House Hear- 
ings). And a member of the committee, Representative 
Gallagher, stated that the legislation and the Committee 

5 It is true, the House Report indicates that the President must 
determine that the exempted matter be kept secret. Clearly, how- ever, Executive Order 10501 is based on presidential authority and 
specifically delegates that authority to “the departments, agencies, 
and other units of the executive branch as hereinafter specified.” 
3 CFR, at 281 (1970). One may disagree with the scope of the 
delegation or with how the delegated authority is exercised in 
particular cases, but the authority itself nevertheless remains the 
President’s and it is his judgment that the first exemption was 
designed to respect.  



  

10 | 
EPA v. MINK 

Report make it “erystal clear that the bill in no way affects categories of information which the President .. . has determined must be classified to protect the national] 
information most generally are classified under Executive Order No. 10501.” 112 Cong. Ree. 13659. These same Sources make untenable the argument that classification of material under Executive Order 10501 is somehow insufficient for Exemption 1 purposes, or that 

upon such congressional ordering. Cf. United States vy, Reynolds, 345 U.S. 1 ( 1953). But Exemption 1 does neither. It states with the utmost directness that the Act exempts matters “specifically required by Executive order to be kept secret,” Congress was well aware of 

§(b)(1). In this context it is patently unrealistic to argue that the “Order has nothing to do with the first exemption.” 9 
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What hasbeen said thus far makes wholly untenable 

any claim that the Act intended to subject the soundness 

of executive security classifications to judicial review at 

the insistence of any objecting citizen. It also negates 

the proposition that Exemption 1 authorizes or permits 

im camera inspection of a contested document bearing 

a single classification so that the court may separate the 
secret from the supposedly nonsecret and order disclosure 

of the latter. The Court of Appeals was thus in error. 

The Irwin affidavit stated that each of the six docu- 

ments for which Exemption 1 is now claimed “are and 

have been classified” Top Secret and Secret “pursuant 
to Executive Order No. 10501” and as involving “highly 

sensitive matter that is vital to our national defense 

and foreign policy.” The fact of those classifications 
and the documents’ characterizations have never been 
disputed by respondents. Accordingly, upon such a 
showing and in such circumstances, petitioners had met 
their burden of demonstrating that the documents were 
entitled to protection under Exemption 1 and the duty of 
the District Court under § 552 (a)(3) was therefore at 
an end.?° 

B 

Disclosure of the three documents conceded to ‘be 
“unclassified” is resisted solely on the basis of Exemp- 

10 This conclusion is not undermined by the new Executive Order 
11652, which calls for the separation of documents into classified 
and unclassified portions, where practicable. 37 Fed. Reg., at 5212. 
On the contrary, that new order provides that the separating be done 
by the Executive, not the Judiciary, and, like its predecessor, permits 
declassification of material only in accordance with its procedures. 

More importantly, the very existence of the new order demon- 

strates that the Executive exercises a continuing responsibility for 
determining the need for secrecy in matters that affect national 

defense. Exemption 1 recognizes that responsibility by leaving to 
the Executive, under such orders as shall be developed, the decision 

of what may be disclosed and what must be kept secret.  
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tion 5 of the Act. That Exemption was also invoked, alternatively, to support withholding the six documents for which Exemption 1 was claimed. It is beyond ques- tion that the Irwin affidavit, standing alone, is sufficient to establish that all of the documents involved in this litigation are “inter-agency or intra-agency” memoranda or “letters” that were used in the decisionmaking proc- esses of the Executive Branch. By its terms, however, Exemption 5 creates an exemption for such documents only insofar as they “would not be available by law to a party ... in litigation with the agency.” This language clearly contemplates that the public is entitled to all such memoranda or letters that a private party could discover in litigation with the agency. Drawing such a line be- tween what may be withheld and what must be dis- closed is not without difficulties. In many important respects, the rules governing discovery in such litigation have remained uncertain from the very beginnings of the Republic.” Moreover, at best the discovery rules 

  

15 U.S.C. § 552: 
“(a) Each agency shall make available to the public information as follows: 

“(b) This section does not apply to matters that are— 

(5) inter-agency or intra-agency memorandums or letters which would not be available by Jaw to a party other than an agency in litigation with the agency.” 
The three documents are: the CEQ memorandum to Mr. Irwin, the Train letter, and the Ruckelshaus letter, which has now been declassified. 
12 See generally, 4 Moore, Federal Practice J 26.61 (1972) and authorities collected (id., at 726.61 {1] n. 2): 8 Wigmore, Evidence §§ 2378, 2379 (McNaughton rev, 1961) (hereinafter Wigmore). There were early disputes over the issue of Executive privilege. See Chief Justice Marshall’s decisions in the trial of United States v. Burr (No. 14,692), 25 Fed. Cas. 30 and 187, 191-192 (CCD Va.  
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can only be applied under Exemption 5 by way of rough 
analogies. For example, we do not know whether the 
Government is to be treated as though it were a prose- 
cutor, a civil plaintiff, or a defendant.* Nor does the 
Act, by its terms, permit inquiry into particularized needs 
of the individual seeking the information, although such — 
an inquiry would ordinarily be made of a private litigant. 
Still, the legislative history of Exemption 5 demonstrates 
that Congress intended to incorporate generally the rec- 
ognized rule that “confidential intra-agency advisory 
opinions . . . are privileged from inspection.” Kaiser 
Aluminum & Chemical Corp. v. United States, 157 
F. Supp. 939, 946 (Ct. of Cl. 1958) (Mr. Justice Reed). 
As Mr. Justice Reed there stated: 

“There is a public policy involved in this claim 
of privilege for this advisory opinion—the policy of 
open, frank discussion between subordinate and chief 
concerning administrative action.” 

The importance of this underlying policy was echoed 
again and again during legislative analysis and discus- 
sions of Exemption 5: 

“It was pointed out in the comments of many of 
the agencies that it would be impossible to have any 
frank discussion .of legal or policy matters in writ- 
ing if all such writings were to be subjected to public 

1807), discussed in 8 Wigmore, § 2371, at 7389-741 (3d ed. 1940) and 
4 Moore 726.61 [6.4]. See also Wigmore § 2378, at 805 and 
n, 21. 

13 Different rules have been held to apply in each situation. 
See, e. g., United States, v. Andolschek, 142 F, 2d 508, 506 (CA2 
1944) (L. Hand, J.) (United States as prosecutor); Bank Line, 
Lid. v. United States, 76 F. Supp. 801 (SDNY 1948) (United States 
as defendant). Moreover, in actions under the Freedom of Informa- 
tion Act, courts are not given the option to impose alternative 
sanctions—short of compelled disclosure—such as striking a particu- 
lar defense or dismissing the Government’s action.  


