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the 
construction 

previously 
given, 

Rev. 
Stat., 

T
h
e
 

railroad, 
however, 

was 
not 

bound 
to 

furnish 
“half 

lines” 
nor 

to 
accept 

the 
terms 

named 
by 

the 
Postmaster 

General. 
For 

Congress 
had 

not 
legislated 

so 
as 

to require 
compulsory 

service, 
at 

adequate 
compensation 

to 
be 

judi- 
cially 

determined 
or 

in 
a 

method 
provided 

by 
statute 

And 
as 

the 
plaintiff’s 

road 
between 

Chicago 
and 

Kansas 
City had 

not 
been 

aided 
by 

a 
land 

grant, 
it 

was, 
under 

existing 
law, 

not 
obliged 

to 
carry 

the 
mails 

when 
tendered 

nor 
to 

supply 
R. 

P. 
O. 

cars 
when 

demanded. 
astern Rail- 

road 
v. 

United 
States, 

129 
U.S. 

391, 
395-396; 

United 
States 

v. 
Alabama 

G. 
8. 

Railroad, 
142 

U. 
8. 

615. 
It 

may 
have 

been 
impracticable 

to 
furnish 

long 
cars 

one 
way 

and 
short 

ones 
the 

other. 
But 

there 
was 

in 
that 

fact 
no 

hardship 
imposed 

by 
law. 

The 
company 

could 
have 

protected 
itself 

against 
onerous 

terms, 
or 

inadequate 
compensation 

by 
refusing 

to 
supply 

the 
facilities 

on 
the 

conditions 
named 

by 
the 

Department. 
But 

if, 
instead 

of 
availing 

itself 
of 

that right, 
it 

preferred 
to 

furnish 
60-foot 

cars 
after 

having 
been 

informed 
that 

the 
Department 

only 
needed 

and 
would 

only 
pay 

for 
those 

50 
feet 

in 
length, 

the 
company 

cannot 
recover 

for 
more 

than 
the 

Department 
ordered: 

nor 
under 

the 
statute 

can 
it 

demand 
compensation for 

full 
lines, 

when 
the 

Postmaster 
General 

had 
established 

ana 
lines” 

consisting 
of 

cars 
of 

one 
length 

going 
and 

of 
a
 

; ier 
e
s
 

on 
the 

route 
between 

Chicago 
and 

There 
was 

no 
error in’ 

dismissi 
i 

f
i
e
i
u
i
e
n
a
r
t
 

dismissing 
the 

complaint, 
and 

Affirmed. 
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In 
order 

to 
warrant 

a 
court 

of 
equity 

in 
restraining 

the 
enforcement 

of 
a 
judgment 

at 
law, 

the 
defeated 

party 
must 

show 
that 

it 
is 

mani- 

festly 
unconscionable 

for 
the 

judgment 
creditor 

to 
enforce 

it; 
it 

is 

not 
sufficient 

for 
him 

merely 
to 

show 
that 

because 
of 

newly 
discov- 

ered 
facts 

or 
evidence 

he 
would 

have 
a 

better 
prospect. 

of 
success 

on 

a 
retrial. 

It 
is 

incumbent 
on 

one 
seeking 

to 
have 

the 
enforcement, 

of 
a, 

judgement 

against 
him 

enjoined 
by 

a 
court 

of 
equity 

on 
the 

ground 
of 

newly 

discovered 
evidence 

to 
show 

that 
his 

failure 
to 

discover 
the 

evidence 

relied 
upon 

as 
defense 

was 
not 

attributable 
to 

his 
own 

want 
of 

dili- 

gence. 

For 
the 

purpose 
of 

equity 
restraining 

the 
enforcement 

of 
a 
judgment 

at 
law, 

a 
defense 

is 
not 

deemed 
to 

be 
newly 

discovered 
or 

to 
have 

been 
lost 

by 
accident 

or 
mistake, 

if 
it 

was, 
or 

ought 
to 

have 
been, 

within 
the 

knowledge 
of 

the 
party 

when 
he 

made 
his 

defense 
to 

the 

tion at laws 
e
F
S
—
—
—
—
—
 

A 
defendant 

tn 
a libel 

suit 
who 

deliberately 
abstained 

from defending 

by 
justification 

of 
the 

charges, 
cannot, 

after 
verdict 

and 
jucdBineé 

against 
him, 

come 
into 

equity 
and 

seek 
to 

res 
in, 

the 
enforcement 

of 
the 

judgment 
on 

the 
ground 

of 
newl 

iscovered 
evidence 

tending 

to 
prove 

the 
tru 

e 
charges. 

Quere 
whether 

a 
defendant 

in 
a 

libel 
suit 

w
h
o
 
m
a
d
e
 

a 
public 

charge 

of 
malfeasance 

in 
office 

without 
having 

evidence 
of 

truth 
sufficient 

to 
warrant 

prudent 
counsel 

in 
making 

an 
issue 

of 
it, 

is 
not 

barred 

from 
relief 

in 
equity 

under 
the 

doctrine 
of 

clean 
hands. 

36 
App. 

D. 
C. 

289, 
affirmed. 

       
 
   

Tur 
facts, 

which 
involve 

an 
attempt 

to 
restrain 

in 
an 

action 
in 

equity 
the 

enforcement 
of 

a 
judgment 

obtained 

on 
the 

law 
side 

of 
the 

court 
against 

complainant 
in 

an 

action 
for 

libel, 
are 

stated 
in 

the 
opinion.
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Mr. 
Henry 

BE. 
Davis, 

with 
w
h
o
m
 

Mr. 
Samuel 

M 
addox 

and 
Mr. 

H. 
Prescott 

Gatley 
were 

on 
the 

brief, 
for 

appel- 
lants. 

Mr. 
John 

Ridout 
for 

appellee. 

Mr. 
Justice 

Prenny 
delivered 

the 
opinion 

of 
the 

court. 

This 
was 

an 
equity 

action, 
brought 

by 
the 

appellants 
against 

the 
appellee 

and 
others, 

in 
the 

Supreme 
Court 

of 
the 

District 
of 

Columbia, 
to 

obtain 
an 

injunction 
restrain- 

ing 
the 

enforcement 
of 

a 
judgment 

theretofore 
recovered 

by 
the 

appellee 
against 

the 
appellants 

in 
an 

action 
for 

libel. 
That 

action 
was 

on 
the 

law 
side 

of 
the 

S
u
p
r
e
m
e
 

Court 
of 

the 
District, 

and 
resulted 

in 
a 

verdict 
and 

judg- 
ment 

for 
$8,500 

Uamages, 
which 

on 
review 

was 
affirmed 

by 
the 

Court 
of 

Appeals 
(28 

App. 
D. 

C, 
498) 

and 
by 

this 
court 

(211 
U. 

8. 
199). 

The 
present 

action 
was 

c
o
m
m
e
n
c
e
d
 

after 
the 

final 
af- 

firmance 
of 

the 
judgment 

at 
law. 

Upon 
the 

filing 
of 

the 
bill 

of 
complaint 

herein, 
with 

accompanying 
exhibits, 

the 
court 

m
a
d
e
 

a 
temporary 

restraining 
order. 

This 
was 

con- 
tinued 

until 
the 

final 
hearing, 

and 
that 

hearing 
resulted 

in 
a 

decree 
granting 

a 
perpetual 

injunction 
against 

the 
enforcement 

of 
the 

judgment. 
The 

defendants 
in 

the 
equity 

action, 
other 

than 
the 

present 
appellee, 

were 
joined 

for 
reasons 

not 
now 

material. 
He 

alone 
appealed 

from 
the 

final 
decree 

to 
the 

Court 
of 

Appeals 
of 

the 
District, 

which 
reversed 

the 
decree 

and 
ordered 

the 
cause 

to 
be 

remanded 
to 

the 
court 

below, 
with 

direction 
to 

dismiss 
the 

bill 
of 

complaint 
(36 

App. 
D. 

C. 
289). 

F
r
o
m
 

the 
decree 

of 
reversal 

Pickford 
and 

Walter 
have 

appealed 
to 

this 
court, 

thus 
presenting 

for 
our 

decision 
the 

question 
whether, 

upon 
the 

pleadings 
and 

proofs, 
they 

are 
entitled 

to 
an 

injunction 
restraining 

the 
enforcement 

of 
Talbott’s 

judg- 
ment 

against 
them. 
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The 
equitable 

jurisdiction 
is 

invoked 
upon 

the 
ground 

that 
after 

the 
conclusion 

of 
the 

litigation 
at 

law 
the 

ap- 
pellants 

discovered 
certain 

evidence 
which, 

if 
known 

at 
the 

time, 
might 

and 
would 

have 
enabled 

them 
to 

make 
a 

different 
defense 

in 
the 

court 
of 

law, 
and 

which 
it 

is 
al- 

leged 
would 

assuredly 
have 

led 
to 

a 
different 

result 
there 

; 
it 

being 
insisted 

that 
the 

appellants 
were 

not 
at 

fault 
in 

failing 
to 

discover 
the 

evidence 
referred 

to. 
A 

brief 
history 

of 
the 

controversy 
between 

the 
parties 

is essential 
to 

an 
understanding 

of 
the 

questions 
presented. 

In 
the 

month 
of 

Mare 
1
9
0
1
)
 
while 

the 
appellee, 

Tal- 
bott, 

was 
State’s 

attorney 
for 

ontgomery 
County, 

Mary- 
land, 

an 
indictment 

was 
returned 

by 
the 

grand 
jury 

of 
that 

county 
charging 

Pickford 
and 

Walter, 
the 

appellants, 
and 

two 
others 

named 
in 

the 
indictment, 

with 
having 

un- 
lawfully, 

wilfully 
and 

maliciously 
set 

fire 
to 

and 
burned 

a, 
certain 

untenanted 
dwelling 

house, 
the 

property 
of 

said 
Pickford 

and 
Walter. 

A 
dwelling 

house 
owned 

by 
them, 

situate 
in 

M
o
n
t
g
o
m
e
r
y
 
County, 

had 
in 

fact 
been 

destroyed 
by 

fire 
in 

the 
latter 

part 
of 

the 
yea 

1397) 
and 

the 
fire 

in- 
surance 

companies, 
after 

some 
demutr, 

had 
paid 

to 
the 

owners 
sums 

aggregating 
$22,500. 

It 
is 

said 
to 

have 
been 

the 
purpose 

of 
the 

indictment 
to 

attribute 
to 

the 

  
  

defendants 
named 

therein 
an 

attempt 
to 

defraud 
the 
i
n
-
 

surance 
companies. 

Three 
of 

those 
defendants 

(including 
Walter, 

but 
not 

Pickford), 
being 

arrested 
in 

the 
District 

of 
Columbia, 

where 
they 

resided, 
sued 

out 
writs 

of 
habeas 

corpus 
in 

the 
District, 

and 
were 

released 
on 

the 
ground 

that 
the 

indictment 
did 

not 
set 

forth 
any 

crime. 
Pick! ord 

surrendered 
himself 

in 
M
o
n
t
g
o
m
e
r
y
 
County 

and 
gave 

bail 
to 

answer 
the 

indictment, 
and 

his 
trial 

was 
set 

down 
fora 

day 
in 

the 
following 

N
o
v
e
m
b
e
r
 

before 
the 

Circuit 
Court. 

He 
duly 

appeared, 
but 

Talbott, 
as 

State’s 
attorney, 

asked. 
for 

a 
p
o
s
t
p
o
n
e
m
e
n
t
 

on 
the 

ground 
that 

he 
was 

not 
ready 

for 
trial. 

The 
court 

strongly 
intimated 

that 
there 

ought 
to 

be 
no 

postponement, 
and, upon. this 

intimation 
(and
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perhaps 
partly 

because 
of 

the 
question 

that 
had 

been 
raised 

about 
the 

sufficiency 
of 

the 
indictment) 

Talbott 
entered 

a 
nolle 

prosequi 
as 

to 
Pickford. 

Later, 
he 

did 
the 

same 
with 

respect 
to 

Walter. 
Thereafter, 

and 
in 

the 
month 

of 
December, 

1901, 
Pick- 

ford 
and 

Walter 
procured 

to 
be 

published 
in 

the 
columns 

of 
a 
newspaper 

in 
Washington 

an 
article 

concerning 
Tal- 

bott 
which 

was 
the 

ground 
of 

his 
action 

against 
them 

for 
libel. 

A 
copy 

of 
the 

article 
was 

included 
in 

the 
declaration 

in 
that 

suit 
and 

was 
attached 

to 
and 

m
a
d
e
 

a 
part 

of 
the 

bill 
of 

complaint 
herein. 

Through 
some 

inadvertence 
it 

was 
omitted 

in 
the 

printing 
of 

the 
record, 

but 
upon 

the 
argument 

we 
were, 

by 
consent 

of 
counsel, 

referred 
for 

information 
as 

to 
its 

contents 
to 

the 
record 

that 
was 

here 
on 

the 
former 

occasion 
(211 

U. 
8. 

199). 
The 

article 
pur- 

ported 
to 

show 
‘the 

true 
inwardness 

of 
the 

criminal 
scheme 

that 
culminated 

in 
this 

nefarious 
indictment,” 

and 
declared 

that 
‘we 

shall 
state 

the 
facts 

as 
we 

have 
learned 

them 
after 

a 
thorough 

investigation.” 
It 

charged 
Talbott, 

as 
State’s 

attorney, 
with 

participation 
in 

an 
al- 

leged 
conspiracy 

to force 
Pickford 

and 
Walter, 

by 
means 

of 
an 

unfounded 
indictment, 

to 
repay 

to 
the 

insurance 
companies 

the 
moneys 

that 
had 

been 
paid 

by 
them 

to 
Pickford_and 

Walter 
for 

the 
fire 

loss. 
TheQjbel 

suit)was 
commenced 

in 
the 

year 
1902. 

The 
final 

affirmance 
of 

the 
judgment 

therein 
was 

on 
Novem- 

ber 
30, 

1908. 
The 

present 
action 

was 
begun 

in 
the 

follow- 
ing 

month 
of 

January. 
The 

bill 
of 

complaint 
avers 

that 
at 

the 
time 

of 
the 

filing 
of 

the 
declaration 

in 
the 

libel 
suit 

the 
complainants 

be- 
lieved 

it 
to 

be 
true 

(the 
ground 

of 
that 

belief 
is 

not 
dis- 

tinetly 
averred) 

that 
Talbott 

had 
caused 

the 
indictment 

to 
be 

procured 
for 

the 
purpose 

of 
obtaining 

from 
the 

in- 
surance 

companies 
certain 

large 
sums 

of 
money, 

and 
had: 

thus 
used 

his 
public 

office 
for 

his 
personal 

gain; 
that 

they 
so 

informed 
their 

counsel 
before 

the 
filing 

of 
their 

pleas, 

P
I
C
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but 
were 

advised 
by 

counsel 
that 

should 
they 

attempt 
to 

justify 
the 

publication 
of 

the 
article 

by 
pleading 

the 
truth 

thereof, 
and 

fail 
to 

make 
good 

such 
plea 

by 
evidence 

to 
the 

satisfaction 
of 

the 
court 

and 
jury, 

the 
attempt 

at 
justification 

would 
be 

held 
to 

be 
a 

repetition 
and 

re- 
publication 

of 
the 

libel, 
and 

would 
aggravate 

the 
damages 

to 
be 

recovered 
in 

the 
action; 

that 
they 

were, 
on 

the 
other 

hand, 
advised 

by 
their 

counsel 
that 

if 
they 

should 
plead 

“not 
guilty” 

to 
the 

declaration 
they 

would 
probably 

be 
excluded 

from 
endeavoring 

to 
prove 

the 
truth 

of 
the 

alleged 
libel; 

and 
that 

the 
complainants, 

being 
unable, 

after 
due 

diligence, 
to 

procure 
and 

submit 
to 

their 
counsel 

evidence 
which 

in 
the 

opinion 
of 

counsel 
might 

properly 
and 

safely 
be 

offered 
on 

the 
trial 

of 
the 

action 
in 

justifiea- 
tion 

of 
the 

alleged 
libel 

and 
in 

proof 
of 

the 
truth 

thereof, 
were 

compelled 
to 

confine, 
and 

did 
confine, 

their 
defense 

to 
the 

general 
issue, 

and 
were 

thereby 
deprived 

of 
the 

op- 
portunity 

to 
offer 

evidence 
tending 

to 
prove 

its 
truth; 

but 
that 

upon 
the 

trial 
they 

were 
permitted 

to 
introduce, 

and 
did 

introduce 
(not 

in 
justification 

of 
the 

alleged 
Jibel 

nor 
to 

prove 
the 

truth 
thereof, 

but 
to 

show 
absence 

of 
malice 

on 
their 

part 
and 

thus 
to 

mitigate 
the 

damages), 
sundry 

matters 
and 

things 
which 

are 
set 

forth 
at 

great, 
-—length-in-the 

bill, 
all 

of 
which, 

it 
is 

averred, 
were 

known 
to 

the 
complainants 

at 
and 

before 
the 

composition 
and 

publication 
of 

the 
libel. 

So 
far 

as 
appears, 

the 
matters 

thus 
recited 

furnished 
the 

sole basis 
for their alleged 

belief 
that Talbotthad 

prostituted 
his 

office 
in 

the 
manner 

alleged 
in 

the 
newspaper 

article. 
Without 

repeating 
them 

here, 
it 

is 
enough 

to 
say 

that 
it 

those 
matters 

did 
in 

fact 
constitute 

their 
whole 

case 
against 

Talbott, 
their 

counsel 
was 

probably 
correct 

in 
his 

judg- 
ment 

that 
a 

plea 
of 

justification, 
supported 

by 
such 

evi- 
dence 

alone, 
would 

be 
deemed 

a 
republication 

of 
the 

libel 
and 

a 
ground 

for 
allowing 

increased 
damages 

against 
them. 

The 
bill 

of 
complaint 

further 
avers 

that 
before 

pleading 

  i H 
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to 
the 

declaration 
the 

appellants 
and 

their 
counsel 

dili- 
gently 

inquired 
of 

every 
person 

believed 
to 

have 
any 

possible 
knowledge 

in 
the 

premises, 
with 

the 
view 

to 
ob- 

taining 
and 

producing 
testimony 

tending 
to 

support 
a 

plea of 
justification 

and 
to 

prove 
the 

truth 
of 

the 
matter 

alleged 
as 

libelous, 
but 

without 
avail. 

It 
also 

alleges 
that 

the 
like 

diligent 
inquiries 

were 
con- 

tinued 
after 

the 
trial 

of 
the 

cause 
down 

to 
the 

filing 
of 

the 
bill, 

but 
wholly 

without 
result 

until 
the 

twenty-ninth 
day 

of 
December, 

1908, 
when, 

in 
an 

accidental 
meeting 

between 
one 

of 
the 

counsel 
for 

the 
appellants 

and 
Hon. 

James 
B. 

Henderson, 
one 

of 
the 

judges 
of 

the 
Circuit 

Court 
for 

M
o
n
t
g
o
m
e
r
y
 

County, 
who 

held 
that 

office 
at 

the 
time 

of 
the 

indictment 
referred 

to, 
Judge 

Henderson 
informed 

counsel 
of 

a 
conversation 

said 
to 

have 
taken 

place 
between 

him 
and 

Talbott 
while 

the 
indictment 

was 
pending, 

in 
which 

conversation 
Talbott 

stated 
to 

the 
judge 

in 
sub- 

stance 
that 

he 
was 

keeping 
the 

indictment 
alive 

in-order 
to 

assist 
the 

insurance 
companies 

in 
an 

effort 
to 

recover 
from 

Pickford 
and 

Walter 
the 

moneys 
that 

had 
been 

paid 
to 

them 
for 

the 
fire 

loss; 
and 

that 
he, 

Talbott, 
or 

his 
firm, 

would 
get 

a 
large 

fee 
out 

of 
the 

business, 
The 

bill 
rests 

the 
prayer 

for 
relief 

against 
the 

judgment 
at 

law 
solely 

upon 
the 

ground 
that 

the 
evidence 

of Judge 
lenderson, 

taken 
in 

connection 
with 

the 
other 

matters 
and 

things 
that 

were 
given 

in 
evidence 

on 
the 

trial 
of 

the 
libel 

suit 
as 

mentioned, 
would 

have 
caused 

the 
jury 

to 
render 

a 
verdict 

in 
favor 

of 
the 

defendants, 
Pickford 

and 
Walter. 

‘Talbott 
answered 

the 
bill, 

fully 
and 

specifically 
denying 

all 
allegations 

thereof 
that 

attributed 
improper 

conduct 
to 

him, 
and 

expressly 
denying 

the 
alleged 

conversation 
between 

him 
and 

Judge 
Henderson, 

and 
denying 

that 
he 

had 
kept 

the 
indictment 

alive 
for 

personal 
gain, 

and 
every 

other 
improper 

inference 
deducible 

from 
the 

alleged 
con- 

versation. 
The 

answer 
called 

upon 
complainants 

to 
make 
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strict 
proof 

of 
the 

averments 
of 

the 
bill 

respecting 
the 

con- 
ferences 

between 
complainants 

and 
their 

counsel 
and 

re- 
specting 

what 
was 

done 
by 

them 
about 

the 
preparation 

of 
their 

defense 
in 

the 
action 

at 
law, 

and 
denied 

that 
if 

the 
truth 

of 
the 

libelous 
matter 

had 
been 

pleaded 
and 

the 
evidence 

of 
Judge 

Henderson 
introduced 

the 
result 

of 
the 

trial 
would 

have 
been 

different; 
averring 

that 
if 

the 
plead- 

ings 
had 

been 
such 

as 
to 

admit 
his 

testimony 
the 

door 
would 

have 
been 

opened 
for 

the 
admission 

of 
other 

evi- 
dence 

unfavorable 
to 

the 
complainants. 

After 
the 

filing 
of 

this 
answer 

the 
complainants, 

by 
leave 

of 
the 

court, 
amended 

and 
supplemented 

their 
original 

bill 
of 

complaint 
by 

the 
addition 

of 
a 
considerable 

amount 
of 

new 
matter. 

Included 
in 

it 
is 

an 
averment 

that 
the 

indictment 
of 

Pickford 
and 

Walter, 
as 

above 
mentioned, 

was 
in 

fact 
caused 

by 
and 

through 
a 

conspir- 
acy 

between 
Talbott 

and 
others, 

with 
the 

object 
of 

ex- 
torting 

money 
from 

the 
complainants, 

and 
that 

every- 
thing 

done 
by 

Talbott 
in 

reference 
to 

the 
indictment 

was 
done 

in 
pursuance 

of 
that 

conspiracy. 
To 

this, 
by 

a further 
answer, 

Talbott 
entered 

an 
unequivocal 

denial. 
Upon 

these 
pleadings, 

and 
upon 

proofs 
submitted 

by 
the 

respective 
parties 

in 
support 

thereof, 
the 

cause 
was 

brought 
to 

final 
hearing, 

with 
the 

result 
already 

men- 
tioned. 

The 
principles 

upon 
which 

the 
decision 

of 
the 

case 
must 

turn 
are 

entirely 
familiar. 

In 
order 

to 
warrant 

the 
inter- 

position 
of 

a 
court 

of 
equity 

to 
restrain 

the 
enforcement 

of 
a 
judgment 

at 
law, 

it 
is, 

of 
course, 

not 
sufficient 

for 
the 

defeated 
party 

to 
show 

that 
because 

of 
some 

newly 
dis- 

covered 
evidence 

pertaining 
to 

an 
issue 

in 
the 

case, 
or 

because 
of 

some 
newly 

discovered 
fact 

that 
might 

have 
been 

put 
in 

issue, 
he 

would 
probably 

have 
a better 

prospect 
of 

success 
on 

a 
retrial 

of 
the 

action. 
He 

must 
show 

some- 
thing 

to 
render 

it 
manifestly 

unconscionable 
for 

his 
suc- 

cessful 
adversary 

to 
enforce 

the 
judgment. 

VOL. 
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As 
Chief 

Justice 
Marshall 

said: 
‘Without 

attempting 
to 

draw 
any 

precise 
line 

to 
which 

courts 
of 

equity 
will 

advance, 
and 

which 
they 

cannot 
pass, 

in 
restraining 

par- 
ties 

from 
availing 

themselves 
of 

judgments 
obtained 

at 
law, 

it 
may 

safely 
be 

said 
that 

any: 
fact w

h
i
c
h
 

clearly 
proves 

it 
to 

be 
against 

conscience 
to 

execute 
a 
judgment, 

and 
of 

which 
the 

injured 
party 

could 
not 

have 
availed 

himself 
in 

a 
court 

of law; 
or 

of 
which 

he 
might 

have 
availed 

himself 
at 

law, 
but 

was 
prevented 

by 
fraud 

or 
accident 

unmixed 
with 

any 
fault 

or 
negligence 

in 
himself 

or 
his 

agents, 
will 

justify 
an 

application 
to 

a 
court 

of 
chaneery.” 

Marine 
Ins. 

Co. 
v. 

Hodgson, 
7 

Cranch, 
332, 

336. 
Or, 

as 
Mr. 

Justice 
Curtis 

expressed 
it, 

in 
Hendrickson 

v. 
Hinck- 

ley, 
17 

How. 
448, 

445: 
“A 

court 
of 

equity 
does 

not 
inter- 

fere 
with 

judgments 
at 

law, 
unless 

the 
complainant 

has 
an 

equitable 
defense, 

of 
which 

he 
could 

not 
avail 

himself 

at 
law, 

because 
it 

did 
not 

amount 
to 

a 
legal 

defense, 
or 

had 
a 

good 
defense 

at 
law, 

which 
he 

was 
prevented 

from 
availing 

himself 
of 

by 
fraud 

or 
accident, 

unmixed 
with 

negligence 
of 

himself 
or 

his 
agents.” 

One 
who 

seeks 
relief 

in 
equity 

against 
a 
judgment 

at 
law 

on 
the 

ground 
that 

through 
accident 

or 
mistake 

alone, 

unmixed 
with 

fraud, 
he 

has 
lost 

the 
benefit 

of 
a 

defense 
that 

would 
have 

been 
available 

in 
the 

court 
of 

law, 
must 

show 
entire 

freedom 
from 

fault 
or 

neglect 
on 

the 
part 

of 
himself 

and 
his 

agents, 
and 

must 
also 

make 
it 

manifest 
that 

the 
judgment 

against 
him 

is 
wrong 

on 
the 

merits, 
that 

he 
ought 

in 
justice 

to 
prevail, 

and 
that 

upon 
a, 

re- 
trial, 

with 
the 

aid 
of 

the 
newly 

discovered 
matter 

of 
fact 

or 
of 

evidence, 
it 

is 
reasonably 

vertain 
that 

he 
will 

prevail. 
Pom. 

Eq. 
Jur. 

(3d 
ed.) 

§§ 
1864, 

1865, 
and 

notes. 
The 

trial 
court 

rested 
its 

decision 
adverse 

to 
Talbott 

upon 
the 

theory 
that 

if 
it 

were 
true 

that 
he 

had 
misused 

his 
office 

as 
State’s 

attorney, 
and, 

because 
of 

spite 
or 

for 
any 

other 
selfish 

or 
personal 

reason, 
had 

wrongfully 
pro- 

cured 
an 

unjust 
indictment 

against 
Pickford 

and 
Walter, 
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he 
ought 

not, 
in 

equity 
and 

good 
conscience, 

to 
be 

per- 
mitted 

to 
collect 

damages 
against 

them 
for 

publishing 
his 

misconduct, 
because 

he 
would 

thereby 
be 

taking 
advan- 

tage 
of 

his 
own 

wrong. 
The 

court 
recognized 

that 
this 

theory 
was 

applicable 
only 

if 
the 

statements 
made 

in 
the 

libelous 
article 

were 
true; 

and, 
accepting 

Judge 
Hender- 

son’s 
testimony 

as 
conclusive 

upon 
that 

issue, 
the 

court, 
held 

it 
to 

be 
unconscionable 

for 
Talbott 

to 
enforce 

his 
judgment. 

W
e
 

find 
it 

unnecessary 
to 

test 
the 

correctness 
of 

the 
theory, 

because, 
like 

the 
Court 

of 
Appeals, 

we 
differ 

with 
the 

trial 
court 

upon 
the 

question 
of 

fact. 
Under 

the 
pleadings, 

the 
burden 

was 
upon 

the 
complainants 

(now 
appellants) 

to 
prove 

the 
official 

misconduct 
of Talbott, 

and 
this 

they 
failed 

to 
prove. 

The 
Court 

of 
Appeals, 

correctly 
considering 

that 
most, 

of 
the 

evidence 
was 

wholly 
irrelevant 

to 
the 

issues, 
and 

that 
substantially 

the 
only 

material 
evidence 

in 
support 

of 
the 

bill 
was 

that 
of 

Judge 
Henderson, 

and 
reviewing 

his 
testimony 

in 
extenso, 

came 
to 

the 
conclusion 

that 
it 

not 
only 

did 
not 

conclusively 
establish 

the 
truth 

of 
the 

matters 
alleged 

in 
the 

libelous 
article, 

but 
did 

not 
render 

it 
clear 

beyond 
reasonable 

doubt 
that 

it 
would 

produce 
a 

verdict 
favorable 

to 
the 

complainants 
if 

a 
new 

trial 
of 

the 
libel 

suit. 
should 

be 
had. 

Attention 
-was 

called 
to 

the 
fact 

that 
Judge 

Henderson 
testified 

to 
a 
conversation 

had 
with 

Talbott 
about 

nine 
years 

before, 
of 

which 
he 

had 
no 

m
e
m
o
r
a
n
d
u
m
 

to 
refresh 

his 
memory; 

that 
his 

examination 
showed 

his 
m
e
m
o
r
y
 

to 
be 

not 
entirely 

reliable 
; that 

Talbott 
expressly 

denied 
making 

the 
incriminatory 

statements 
at- 

tributed 
to 

him; 
that 

it 
was 

improbable 
that 

a 
lawyer 

of 
his 

standing, 
holding 

the 
important 

office 
of 

State’s 
attor- 

ney, 
would, 

without 
apparent 

motive, 
deliberately 

make 
an 

admission 
to 

any 
one, 

much 
less 

to 
the 

judge 
of 

his 
circuit, 

that, 
he 

was 
using 

the 
powers 

and 
opportunities 

of 
his 

office 
for 

private 
gain; 

and 
that 

it 
was 

improbable 
that 

such 
an 

admission, 
if made 

under 
such 

circumstances, 
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would 
go 

unrebuked 
at 

the 
time. 

With 
this 

view 
we 

agree. 
a 

All 
question 

of 
fraud 

in 
the 

procurement 
of 

the 
judg- 

ment 
at 

law 
is 

thus 
eliminated. 

Indeed, 
counsel 

for 
ap- 

pellants 
disavow 

any 
reliance 

upon 
fraud 

as 
a 

ground 
of 

relief. 
To 

quote 
from 

the 
brief: 

“The 
bill 

makes 
no 

aver- 
ment 

whatever 
as 

to 
any 

fraud 
on 

the 
part 

of 
the 

appellee, 
plaintiff 

in 
the 

law 
suit, 

in 
procuring 

the 
judgment 

in 
question; 

the 
ground 

on 
which 

relief 
is 

prayed 
is 

accident, 
as 

distinguished 
from 

fraud.” 
Next, 

we 
agree 

with 
the 

Court 
of 

Appeals 
that, 

assuming 
the 

newly 
discovered 

evidence 
elicited 

from 
Judge 

Hen- 
derson 

would 
otherwise 

be 
sufficient 

ground 
for 

restrain- 
ing 

the 
enforcement 

of 
the 

judgment, 
it 

was 
incumbent 

upon 
the 

appellants 
under 

the 
pleadings 

in 
the 

present 
action 

to 
prove 

that 
their 

failure 
to 

discover 
evidence 

of 
the 

truth 
of 

the 
libel 

and 
plead 

the 
same 

by 
way 

of 
defense 

in 
the 

action 
at 

law 
was 

not_attributable 
to 

their 
own 

want 
of 

diligence. 
The 

bill 
alleges 

that 
they 

made 
dili- 

gent 
but 

uns 
ssful 

efforts 
to 

discover 
such 

evidence, 
both 

before 
and 

after 
the 

filing 
of 

their 
plea. 

The 
answer 

calls 
for 

strict 
proof 

of 
this. 

But 
the 

averment 
is 

left 
entirely 

unsupported 
by 

the 
proofs 

in 
the 

case. 
Neither 

Pickford 
nor 

Walter 
nor 

their 
counsel 

in the 
libel 

suit 
gave 

any 
evidence 

tending 
to 

show 
any 

effort, 
diligent 

or 
other- 

wise, 
to 

discover 
evidence 

of 
the 

truth 
of 

the 
libel. 

We 
do 

not 
hold 

them 
negligent 

merely 
because 

of 
not 

having 
sooner 

discovered 
that 

Judge 
Henderson 

was 
available 

as 
a 

witness. 
He 

himself 
testified 

to 
the 

effect 
that, 

because 
of 

the 
character 

of 
the 

communication, 
he 

was 
careful 

not 
to 

reveal 
what 

was 
said 

by 
Mr. 

Talbott 
to 

him 
until 

after 
the 

conclusion 
of 

the 
libel 

suit. 
But, 

assuming 
that 

what 
was 

charged 
against 

Mr. 
Talbott 

in 
the 

newspaper 
article 

was 
true, 

it is not 
to 

be 
assumed 

that 
diligent, 

efforts 
would 

have 
discovered 

no 
other 

evidence 
of 

its 
truth. 

All 
of 

Talbott’s 
dealings 

with 
the 

insurance 
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companies 
and 

with 
the 

other 
persons 

concerned 
in 

his 
al- 

leged 
misconduct 

were 
within 

the 
range 

of 
investigation, 

had 
diligence 

been 
exercised. 

Again, 
one 

of 
the 

peculiar 
features 

presented 
by 

this 
case 

is 
the 

following: 
Appellants, 

coming 
into 

equity 
for 

relicf 
on 

the 
basis 

of 
Judge 

Henderson’s 
evidence, 

rely 
upon 

it 
not 

as 
newly 

discovered 
evidence 

alone, 
but 

as 
evidence 

of 
a 

newly 
discovered 

fact. 
Merely 

as 
evidence 

it 
would 

not 
have 

been 
admissible 

on 
the 

former 
trial, 

justification 
not 

having 
been 

pleaded. 
It 

is 
upon 

the 
fact 

alleged 
to 

have 
been 

disclosed 
by 

Judge 
H
e
n
d
e
r
s
o
n
—
t
h
e
 

fact 
being 

Mr. 
Talbott’s 

alleged 
misconduct, 

and 
not 

merely 
his 

alleged 
admission 

of 
it—that 

appellants 
are 

relying 
as 

a 
newly 

discovered 
defense 

to 
the 

action 
for 

libel. 
Now, 

the 
settled 

rule 
in 

equity 
is 

that 
a 

defense 
is 

not 
to 

be 
deemed 

“newly 
discovered,” 

or 
as 

lost 
by 

“accident 
or 

mistake,”’ 
if 

it 
was 

or 
ought 

to 
have 

been 
within 

the 
knowledge 

of 
the 

party 
when 

he 
was 

called 
upon 

for 
his 

defense 
in 

the 
action 

at 
law. 

As 
Lord 

Hardwicke 
said, 

“As 
to 

relieving 
ainst 

verdicts, 
for 

being 
contrar 

equity, 
those 

cases 
are, 

where 
the 

plaintiff 
knew 

the 
fact 

of 
his 

own 
knowledge 

to 
be 

otherwise 
than 

what 
the 

jury 
find 

by 
their 

verdict, 
and 

the 
defendant 

w
a
s
 

ignorant 
of 

it 
at 

thetrial.” 
Williams 

    

   

   
 

v. 
Lee, 

3 
Atk. 

223, 224, 
Chancellor 

Kent 
said: 

“
“
T
h
e
 

general 
rule 

is, 
that 

this 
court 

will 
not 

relieve 
against 

2 
judgment 

at 
law, 

on 
the 

ground 
of 

its 
being 

contrary 
to 

equity, 
unless 

the 
defendant 

below 
was 

ignorant 
of 

the 
fact 

in 
question, 

pending 
the 

suit, 
or 

it 
could 

not 
have 

been 
received 

as 
a 

defense.” 
Lansing 

v. 
Eddy, 

1 
Johns. 

Ch. 
49, 

51. 
See 

also 
Taylor 

v. 
Nashville 

& 
C. 

Railroad 
Co., 

86 
Tennessee, 

228, 
and 

cases 
cited. 

But 
how 

can 
the 

appellants 
be 

heard 
to 

say 
that 

when 
making 

their 
defense 

at 
law 

they 
were 

ignorant 
of 

the 
truth 

of 
the 

matters 
charged 

against 
Talbott 

in 
the 

news- 
paper 

article, 
when 

they 
themselves 

were 
the 

authors 
of 

those 
charges? 

Not 
only 

do 
the 

verdict 
and 

judgment 
in 
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the 
libel 

suit 
legally 

establish 
their 

responsibility 
for 

the 
published 

accusation, 
but 

such 
responsibility 

is 
tacitly 

admitted 
in 

the 
bill 

of 
complaint 

herein, 
and 

there 
is 

nothing 
to 

throw 
doubt 

upon 
it. 

Upon 
the 

whole 
case, 

therefore, 
it 

cannot 
be 

said 
that 

appellants 
omitted 

to 
plead 

justification 
in 

the 
libel 

suit 
because 

of 
any 

“accident” 
or 

“mistake” 
within 

the 
mean- 

ing 
of 

the 
equitable 

rule. 
That 

defense 
was 

considered 
by 

them 
and 

their 
counsel 

and 
deliberately 

and 
advisedly 

rejected 
because 

(a) 
it 

could 
not 

be 
sustained, 

and 
(b) 

a 
failure 

to 
sustain 

it 
would 

probably 
embarrass 

them 
in 

their 
defense 

under 
the 

general 
issue, 

or 
rather, 

would 
render 

it 
probable 

that 
in 

the 
anticipated 

event 
of 

the 
plaintiff 

prevailing 
over 

them 
on 

the 
general 

issue, 
in- 

creased 
damages 

would 
be 

awarded 
against 

them 
because 

of 
the 

reiteration 
of 

the 
libel 

in 
a 

plea 
of 

justification. 
And 

if 
when 

called 
upon 

to 
make 

defense 
in 

the 
libel 

suit 
they 

had 
no 

sufficient 
evidence 

at 
hand 

to 
maintain 

the 
truth 

of 
the 

published 
matter, 

this 
must 

on 
the 

present 
record 

be 
attributed 

to 
one 

or 
the 

other 
of 

two 
causes. 

One 
is 

that 
the 

published 
matter 

was 
in 

fact 
untrue; 

the 
other 

is, 
that 

they 
did 

not 
use 

proper 
diligence 

to 
discover 

evidence 
of 

its 
truth. 

Either 
explanation 

leaves 
them 

without 
claim 

to 
relief 

in 
this 

action. 
The 

question 
whether 

appellants, 
because 

of 
having 

originally 
made 

a 
public 

accusation 
of 

malfeasance 
in 

office 
against 

the 
appellee 

without 
having 

evidence 
of 

the 
truth 

of 
the 

accusation 
sufficient 

even 
to 

warrant 
prudent 

counsel 
in 

making 
an 

issue 
of 

it 
in 

a 
libel 

suit, 
are 

barred 
from 

relief 
in 

equity 
under 

the 
doctrine 

of 
“clean 

hands,” 
it 

is 
unnecessary 

to 
consider. 

It 
seems 

to 
us 

that 
the 

case 
of 

the 
appellants 

is 
without 

merit, 
and 

the 
decree 

under 
review 

will 
be 

Affirmed. 
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The 
Oklahoma 

Enabling 
Act 

of 
June 

16, 
1906, 

34 
Stat. 

267, 
¢. 

3335, 

followed 
by 

the 
adoption 

of 
the 

constitution 
therein 

described, 
and 

the 
admission 

of 
the 

new 
State, 

had 
the 

effect 
of 

remitting 
to 

the 

state 
government 

the 
enforcement 

of 
the 

laws 
relating 

to 
the 

manu- 

facture 
and 

sale 
of 

liquor 
within 

the 
State; 

and, 
so 

far 
as 

it 
covered 

the 
same 

field 
as 

the 
prior 

law 
of 

1895 
prohibiting 

introduction 
and 

sale 
of 

liquor 
in 

Indian 
country, 

the 
latter 

was 
by 

implication 
repealed. 

While 
the 

Oklahoma 
Enabling 

Act 
may 

have 
by 

implication 
repealed 

the 
act 

of 
1895 

in 
part, 

it 
was 

not 
the 

intention 
of 

Congress 
to 

repeal 

that 
act 

in 
respect 

to 
the 

introduction 
of 

liquor 
from 

other 
States 

or 

Territories. 

Congress 
has 

for 
many 

years 
consistently 

pursued 
the 

policy 
of 

for- 

bidding 
sales 

of 
liquor 

to 
Indians 

and 
of 

excluding 
liquor 

from 
terri- 

tory 
occupied 

by 
them, 

and 
the 

Oklahoma 
Enabling 

Act 
was 

framed 

with 
a 

clear 
intent 

that 
while 

the 
State 

should 
control 

the 
liquor 

traffic 
within 

its 
own 

borders 
the 

United 
States 

should 
exercise 

its 

appropriate 
powers 

to 
prevent 

such 
traffic 

within 
the 

Indian 
Terri- 

tory 
originating 

beyond 
the 

borders 
of 

the 
State. 

It 
is 

unreasonable 
to 

suppose 
that 

Congress 
would 

wipe 
out 

all 
its laws 

and_regulations regarding 
the 

liquor traffic 
with 

Indians 
including 

those 
established 

by 
treaties, 

and 
impose 

upon 
future 

Congresses 
the 

labor 
and 

difficulty 
of 

establishing 
new 

legislation 
upon 

that 
subject. 

The 
proviso 

to 
§ 

1 
of 

the 
Oklahoma 

Enabling 
Act 

expressly 
reserving 

to 

the 
Government 

of 
the 

United 
States 

the 
power 

to 
make 

laws 
and 

regulations 
in 

the 
future 

respecting 
Indians, 

negatives 
any 

purpose 
to 

repeal 
by 

implication 
the 

existing 
laws 

and 
regulations 

on 
the 

subject. 

An 
act 

of 
Congress 

may 
repeal 

a 
prior 

treaty 
as 

well 
as 

it 
may 

repeal 

a 
prior 

statute; 
but 

it 
is 

a 
settled 

rule 
of 

statutory 
construction 

that 

repeals 
by 

implication 
are 

not 
favored, 

and 
will 

not 
be 

held 
to 

exist 

if 
there 

be 
any 

other 
reasonable 

construction. 

Under 
§8 

of 
Article 

I, 
of 

the 
Federal 

Constitution, 
conferring 

upon 

Congress 
the 

right 
to 

regulate 
commerce 

with 
the 

Indian 
tribes, 

Congress 
may 

regulate 
traffic 

with 
Indians 

although 
within 

the 

limits 
of 

a 
single 

State. 

Under 
§ 

8 
of 

Article 
I 

of 
the 

Federal 
Constitution, 

Congress 
has 

the 
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