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1. 

STATEMENT OF ISSUES 

1) Whether federal records, within the meaning of the 

Freedom of Information Act (5 U.S.C. 552), once legally 

disclosed to private parties, can be reclassified and with- 

held from other private parties as privileged; or, phrased 

slightly differently, whether prior disclosure of the 

federal records sought to selected private individuals bars 

Defendant Department of Justice from asserting privilege 

under 5 U.S.C. 552 (b)({7) as against Plaintiff. 

2) If not barred from assertion. of the privilege under 5 

U.S.C. 552 (b) (7), whether the Defendant met the burden of 

proof required by 5 U.S.C. 552 (a) (3) in establishing 

affirmatively that the records sought currently fall with-— 

in one of the nine exemptions in the statute and therefore 

are still privileged from disclosure. 

3) Whether the Court below erred in granting summary judg- 

ment for Defendant without a hearing and based solely on 

motions, memoranda, statements of facts and affidavits. 

4) Whether the Court below erred in dismissing without a 

hearing Plaintiff's Motion to Determine the Sufficiency of 

Defendant's Responses to Requests for Admission. 

5) Whether the Court below erred in denying Plaintiff's 

Motion for Summary Judgment and in granting Defendant's
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Motion for Summary Judgment. 

REFERENCE TO RULINGS 

The bases for the decision of the Court below in 

granting the Government's Cross-Motion for Summary Judg- 

ment are set forth in the Court's "Memorandum and Order" 

dated July 29, 1971, reproduced at page JA-36 in the 

appendix to this brief. 

This case has not previously been before this Court. 

STATEMENT OF THE CASE 

I. Procedural Summary 

Plaintiff, Committee to Investigate Assassinations, 

a non-profit corporation organized under the laws of the 

District of Columbia for the purposes of investigating the 

assassinations of several important national leaders, brought 

this action in the District Court for the District of Colum- 

bia by filing a complaint against the Department of Justice 

on December 15, 1970. 

The Complaint [JA-1 a ] seeks to enjoin the Department 

of Justice from withholding The Federal Bureau of Investiga- 

tion file designated Office File 56-156, Bureau File No. 62- 

587, which constitutes the in-depth study of the murder of
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Senator Robert Kennedy in LOs Angeles in June, 1968. 

On Feb. 19, 1971, Defendant filed a motion to dismiss 

[JA-4] . 

On Feb. 23, 1971, Plaintiff filed an answer to the 

Defendant's Motion to Dismiss and moved for summary judg- 

ment [JA-8]. 

On April 15th, the Defendant filed a Cross-Motion for 

Summary Judgment [JA-17]. In this motion, the Defendant 

withdrew its earlier Motion to Dismiss stating that Plain- 

tiff had exhausted its administrative remedies. Defendant 

cited an appeal to the Attorney General by an individual . 

not party to this suit and the Attorney General's letter of 

denial dated April 2, 1971. 

Subsequently, Plaintiff served Defendant with a Re- 

quest for Admissions under Rule 36 of the Federal Rules of 

Civil procedure [JA-24]. Defendant responded to the request 

on May 28, 1971 [JA-30]. Plaintiff then filed a Motion to 

Determine the Sufficiency of Defendant's Responses to. Re- 

quests for Admissions [JA-32]. 

On July 29, 1971, the Honorable Judge Aubrey E. Robin- 

son, Jr., without hearing, denied Plaintiff's Motion to 

Determine the Sufficiency of Defendant's Responses to Re- 

quests for Admissions and the Plaintiff's Motion for Summary 

Judgment and granted the Defendant's Motion for Summary Judg-
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ment [JA-36]. On September 10, 1971, Plaintiff filed a 

Notice of Appeal to this Court along with its appeal bond. 

II. The Complaint 

The Complaint [JA-1] states a cause of action under 

the Freedom of Information Act, 5 U.S.C. 552 (a) (3) for 

failure of the Department of Justice to make available to 

Plaintiff records to which the Plaintiff is entitled under 

the terms of said Act. 

The Complaint alleges that the FBI file on the assassi- 

nation of Senator Robert Kennedy was made available to Sir- 

han B. Sirhan, to his counsel, and to Robert B. Kaiser, a 

writer; that Plaintiff requested equal access to said file 

but was denied it by the Defendant Department of Justice; 

and that said file is being illegally withheld from Plain- 

tiff. The Complaint requests the Court to order the Defend- 

ant to produce and make available for copying by Plaintiff 

the records sought. 

III. Motions 

Defendant Department of Justice set forth as grounds 

in support of its Motion for Summary Judgment: 

There is nO issue as to any material fact and the
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Defendant is entitled to judgment as a matter of law. 

In addition to the above grounds, the Defendant 

claimed that the records sought were exempt under ex- 

ception (7) of the Freedom of Information Act [5 U.S.C. 

552 (b)(7)] because they were investigative files. com- 

piled for law enforcement purposes. 

IV. Facts 

Early on the morning of April 5, 1968, only minutes 

after the public learned that Senator Robert Kennedy had 

won the California Democratic primary election for Presi- 

dent, the Senator was assassinated in Los Angeles. Al- 

though the crime was that of murder, an offense under state 

(but not federal) law, and although a suspect, Sirhan B. 

Sirhan, was apprehended immediately, the Federal Bureau of 

Investigation entered the arena and conducted an extensive 

inquiry of its Own into the event. 

Sirhan B. Sirhan was later tried in a state court and 

convicted of murder in the first degree. During the course 

of his trial, the FBI file herein sought was made available 

to the defense "team" by discovery, the records having been 

given earlier to local authorities by the FBI. 

In a letter dated October 19, 1970, to the Attorney 

General of the United States, Plaintiff requested access
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to the FBI file under 5 U.S.C. 552 (a) and 28 C.F.R. Part 

16. Receiving no response, Plaintiff wrote again on De- 

cember 8, 1970. Soon thereafter, Plaintiff received a 

letter dated December 7, 1970 in which the Deputy Attorney 

General, Richard G. Kleindienst, denied the request on the 

grounds that the files were not subject to disclosure under 

the provisions of 5 U.S.C. 552 (b) (7). 

On April 22, 1971, the Attorney General denied a re- 

quest similar to Plaintiff's for access to the FBI file 

made by Michael James Clark Of Reading, Pennsylvania, who 

is not a party to this cause of action. The Attorney Gener- 

al's denial was predicated on the investigatory file exempt- 

ion of 5 U.S.C. 552 (b) and on Mr. Clark's failure to demon- 

strate sufficient reason for "discretionary release" or 

"sufficient interest." 

SUMMARY OF ARGUMENT 

The Freedom of Information Act was passed as a dis- 

closure act, not a withholding act. Its whole legislative 

history indicates that all government records are to be 

shown to any enquiring citizen unless the records fall into 

one of nine specific exemptions. The exemptions are to be 

strictly construed, and the burden of showing that a parti- 

cular record falls within one of the nine categories is
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specifically placed on the government if and when it 

refuses to make the record available to a citizen. 

The act stresses equality: what one citizen can 

see, all can see. The old requirements of "properly and 

directly concerned" were pointedly omitted from the new 

Freedom of Information Act. 

The file in question in the instant case is the com- 

plete FBI file in the RFK assassination. The file was 

given by the FBI freely and voluntarily to the District 

Attorney of Los Angeles. In turn, and under court order, 

it was made available to Sirhan B. Sirhan, his lawyers, 

and at least One Other On his “team," i.e., Robert B. Kai- 

ser, a writer, who based his book RFK Must Die at least in 

part on this file. [See Kaiser Affidavit, JA-41]. 

Until the file was made available to Sirhan under dis- 

covery, the file was probably exempt from disclosure under 

the Act's 7th exemption, i.e., "investigatory files com- 

piled for law enforcement purposes except to the extent 

available by law to a party other than an agency." How- 

ever, once disclosed, there are three reasons why the file 

must be made available to any person upon request: 

1) that is what the statute provides; 

2) The reason for withholding is no longer valid; the 

identity of informants, police techniques, and other alleged-
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ly confidential material is no longer confidential once 

the defendant in a criminal case has access to it; and 

3) that there should be equality of access; what 

One private person is entitled to see, all are entitled 

to see. 

Plaintiff contends that there are no disputed facts 

in the case and that the Court below erred in not giving 

Summary Judgment to Plaintiff as a matter of law. 

KREKEKKER



  

9. 

I. THE FREEDOM OF INFORMATION ACT PROVIDES THAT ONCE 

RECORDS ARE MADE AVAILABLE TO A PARTY OTHER THAN 

AN AGENCY THEY MUST THEREAFTER BE MADE AVAILABLE 

TO ANY PERSON, 

In denying Plaintiff access to the FBI files on the 

investigation into Senator Robert F. Kennedy's assassina- 

tion, the Department of Justice has relied upon exemption 

(7) of the Freedom of Information Act which provides that 

investigatory files compiled for law enforcement purposes 

are not subject to disclosure "except to the extent avail- 

able by law to a party other than an agency." 

Many of the files whch Plaintiff now seeks were made 

available under court ordered discovery to Sirhan B. Sirhan, 

the defendant who stood trial for the murder of Senator 

Kennedy. Other persons, including authors and a television 

news director, also received access to these FBI files. — 

Plaintiff contends that once records are generally and 

legally made available to one private person, and especially 

to a defendant under: discovery rules, they are then availa-— 

ble to any person who seeks access to them under the Freedom 

of Information Act. 

The legislative history of the Freedom of. Information 

Act clearly indicates that exemption (7) was intended to 

prevent premature discovery. Thus, the House Report on §.1160, 

the bill which became the Freedom of Information Act, declares 

in its note on exemption (7) that:



"S.1160 is not intended to give a private 
party indirectly any earlier or greater access 
to investigatory files than he would have directly 
in such litigation or proceedings." (H.R. No. 1497, 

| 89th Cong., 2nd Session., p. 11 (1966) (Emphasis 
added)" | 

  

A similar intent is also reflected in the Senate Report's 

note on exemption (7): 

"... disclosure of such files, except to the extent 

they are available by law to a private party, could 

harm the Government's case in court." (S. Rep. No. 

813, 89th Cong., lst Sess., p. 9 (1965) 

Judicial interpretation of exemption (7) has frequently 

held that the Congressional intent behind the exemption was 

to prevent premature disclosure. Thus, one court has written 

that: 

"ll. a primary purpose of the exemptive provision 
in question is to avoid premature disclosure of an 
agency's case when engaged in law enforcement acti- 

vities. Thus, under the subsection, files or por- 
tions thereof, need not be disclosed during the in- 

vestigative stages of a contemplated litigation or 

enforcement proceeding, and statements of witnesses 

need not be disclosed prior to the time that these 

witnesses have testified in formal proceedings. 
Cooney v. Sun Shipbuilding and Drydock Co., 288 F. 

Supp. 708 (E.D. Pa., 1968) at 711-712." 
  

The Court then went on to discuss the Barceloneta Shoe 

and Clement Bros., cases relied upon by the Government, saying: 

  "TI concur with the holding of the above cases, 

but only within the context in which they were 

rendered. For in cases in which an agency hearing 

or judicial litigation is impending, the situation 
is often rife with possibilities for a defendant to 

intimidate witnesses, or anticipate and avoid the 

Government's case; thus, a rule limiting disclosure 

in such cases has an obvious rationality. But in a 

situation such as is presented here, long beyond the
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time in which investigattion would have culminated 
in action, the rationale of the above-cited cases 

has no, rele PRELEAA® A 

  

         

    

»Conmitted ‘tO Investigate Assassinations submits 

    

Assassinations have already been disclosed, not 

only to the Defendant but also to authors, writers, and news- 

men as well. In addition, there is no prospect of further 

law enforcement proceedings because the Defendant was tried 

and convicted... after being given access to the file. 

The decision delivered by Judge Northrop in.Wellford v. 

Hardin lends additional weight to the position taken by the 

Committee to Investigate Assassinations. The Plaintiff in 

Wellford was associated with the Center for Study of Respon- 

Sive Law, and he sought certain letters Of warning and deten- 

tion actions which were maintained in records kept. by the 

Pesticides Regulation Division of the Agricultural Research 

Service, Department of Agriculture. The Department of 

Agriculture invoked exemption (7) as grounds
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to disclose the files sought. As Judge Northrop's opinion 

bears directly on several matters relevant to the position 

taken by the Committee to Investigate Assassinations, his 

discussion of exemption (7) is here quoted at length: 

"In the case before this court, the defendant 
has refused to produce material relating to numerous 
letters of warning and detention actions. It is 
clear that this is not a situation, as envisioned 

by the House Report, where a party to an enforce- 

ment action is seeking to obtain investigatory 

material prematurely; in fact, the parties directly 
affected by the material sought in this action are 

fully aware of the contents. In Bristol-Myers v. 
FITC... the investigatory-files exception was charac-— 
terized as ‘intended to limit persons charged with . 

violations of the federal regulatory statutes to the 

discovery available to persons charged with violations 

of federal criminal law.' 424 F.2d at 939. With 
this policy in mind, it is clear that the specific 
material sought in this action is not within the 

exception for investigatory files compiled for law- 

enforcement purposes. Disclosure of material already 

in the hands of potential parties. to law enforcement 
proceedings can in no way be said to interfere with 

the agency's legitimate law-enforcment functions. 

This conclusion is based on this court's reading of 

the legislative history surrounding this exception, 

which reveals that its purpose was to prevent prema- 
ture discovery by a defendant in an enforcement pro- 

ceeding. Whatever valid policy reasons there may be 

for extending this exception to other situations can- 
not serve to alter this court's result. Such a judgment 

must be made by Congress." Wellford v. Hardin, 315 F. 

Supp. 175 (D.c., Md., 1970) at 178. (Emphasis added. 

  

  

  

The Committee to Investigate Assassinations reiterates 

that the Federal records which it seeks have already bem made 

available to both the defense and the prosecution, and that 

the Law enforcement proceeding has long since terminated. 

Once these records were made available to the defense, there
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remained no legitimate law enforcement interest in suppressing 

public access to them. The names of informers, police tech- 

niques, and Other formerly confidential matter was no longer 

confidential. In fact, no restrictions on the use or further 

distribution of these records was placed upon the defense by 

the court nor requested by the FBI or the prosecution, and 

neither did any law enforcement agency act to halt such distri- 

bution once it had occurred. 

Although the records sought may have been privileged 

Once, they are no longer so. 

II. THE FREEDOM OF INFORMATION ACT GUARANTEES EQUALITY OF 

ACCESS TO GOVERNMENT RECORDS; RECORDS MADE AVAILABLE 

TO ANY MEMBER OF THE PUBLIC ARE AVAILABLE TO ALL. 
  

Prior to the enactment of the Freedom of Information Act, 

the availability of agency records was governed by Section 3 of 

the Administrative Procedure Act. Subsection (c) of that Act 

read: 

"(c) Public records.-- Save as otherwise required 

by statute, matters of official record shall in 

accordance with published rule be made available 
to persons properly and directly concerned except 

information held confidential for good cause 

found." 

. The availability of records under the current Act is 

governed by 5 U.S.C. 552 (a)(3), which states: 

"... every agency shall upon request for identifiable 

records made in accordance with published rules... make 
such records promptly available to any person:"(Emphasis 
added)
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When §.1160, the bill which became the Freedom of Infor- 

mation Act, was reported to the Senate, the Chairman of the 

Subcommittee On the Judiciary, which handled the bill, Senator 

Edward V. Long, authored the Senate report on the bill. [In 

that report, Senator Long stated that the existing statute 

had "serious deficiencies." One of these serious deficiencies 

related to the provisions of the above quoted section 3(c) of 

the Administrative Procedure Act: 

"As to public records generally, subsection (c) 

requires their availability 'to persons properly 

and directly concerned except information held con- 

fidential for good cause found.' This is.a double— 

barrelled loophole because not only is there the 
vague phrase 'for good cause found,' there is also 

a further excuse for withholding if persons are not 

‘properly and directly concerned.'" (S. Rep. No. 
813, 89th Cong., lst Sess., p. 5 (1965) 

The Senate Report on §.1160 makes it quite clear that 

the Senate intended that this bill would drastically revise 

the existing law and practice on withholding government records: 

"S.1160 would emphasize that section 3 of the 
Administrative Procedure Act is not a withholding 
statute but a disclosure statute by the following 

major changes: 

KREKKKERKKRREEE 

(2) It eliminates the test of who shall have 

the right to different information. For the great 
“majority of different records, the public as a 
whole has a right to know what its Government is 

doing." (Emphasis added) (S. Rep. No. 813, 89th 

Cong., lst Sess., p. 5 (1965) 

The Congressman who floor-managed the Freedom of Informa- 

tion Act in the House was Representative John Moss, a long-time 

champion of the legislation and Chairman of the Government Infor-
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mation Subcommittee of the Committee on Government Operations, 

which handled the legislation. 

Addressing the House after he had moved that S,1160 be 

passed, Chairman Moss reiterated the conclusion of the Senate 

Report. Noting that S.1160 would make three major changes in 

the existing law, Moss stated: 

"Pirst. The bill would eliminate the 'properly 

and directly concerned' test of who shall have 

access to public records, stating that the great 
majority of records shall be available to ‘any 

person.'" (Cong. Rec., June 20, 1966 at p. 13007) 

Thus, the Congressional intent in employing the phrase 'to 

any person' is clear; it reflected a deep-seated congressimal 

dissatisfaction with a specific provision in the existing law 

which gave access to records On a very qualified and unequal 

basis. | 

A noted authority on administrative law, Professor Kenneth 

Culp Davis, has described the Act's concern with equality of 

access? | 

"The Act's sole concern is with what must be 

made public or not made public. The Act never 

provides for disclosure to some private parties 

and withholding from others. The main provision 

of section 3 says that information is to be made 

available 'to the public' and the central provi- 
sion of subsection (c) requires availability of 

records "to any person".... That required dis- 
closure under the Act can never depend upon the 

intent or lack of interest of the party seeking 

disclosure is emphasized by the history.... But 
-under the Act, Uncle Sam's information is either 
made public or not made public." (Emphasis added) 

Kenneth Culp Davis, The Information Act: A Prelim- 
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inary Analysis, 34 U. Chi. L. Rev. 761 (1967) 
at 765. 

A similar assessment was reached in a Harvard Law 

Review note: 

"According to the amendment, “any person is 
entitled to disclosure; a logical conclusion is 
that Congress did not intend to distinguish among 
the various types of interest seeking government 
information. Accordingly, agency records will be 
equally available to litigants, newspapers, and 
officious inquirers unless the courts interpret 
‘any person" restrictively to mean ‘any person 
with a legitimate interest'. 

wk ek Kk Kk RK RK KE RK KK KK 

However, the purpose of the Act, as shown by 
legislative history, would seem to preclude such 
an interpretation of ‘any person'.... (I)t seems 
the Congress intended to make government informa-— 
tion available to all those who seek to act in the 
public interest by permitting any member of the 
public to base an action on his general interest 
in informed voting and good government..." (Emphasis — 
added) 80 Harvard Law Rev. at Q1l. 

The same Harvard Law Review note interprets this general 

principle of equality of public access as specifically extending 

to exemption (7): 

"The common law and the Federal Rules would 
also seem to be important in the interpretation 
of subsection.... (7), which exempts 'investiga- 
tory files compiled for law enforcement purposes 
except to the extent available by law to a private 
party.' The limitation is justified on the ground 
that agencies cannot effectively carry out their 
enforcement duties under public surveillance, but 
it should be kept in mind that public surveillance 
can help to increase agency efficiency. It seems 
that such investigatory files could be made avail- 
able after the enforcement activity in question has 
been completed.¥/ 80 Harvard L. Rev. at 914.
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In the instant case, the Committee to Investigate 

Assassinations has been denied access to the same FBI docu- 

ments which have been made available to Other members of the 

public, a fact which is public knowledge and specifically 

supported by the affidavit of author Robert Blair Kaiser 

(see JA-41). This denial of equality of access to Govern- 

ment records is contrary to public policy and the intent of 

Congress as expressed in the Freedom of Information Act. 

Iti. THE COURT ERRED IN GRANTING SUMMARY JUDGMENT FOR 

THE GOVERNMENT ON THE BASIS OF THE MOTIONS, MEMO- 

RANDA, AND STATEMENTS OF MATERIAL FACTS BEFORE IT. 

The Freedom of Information Act creates a presumption of 

disclosure and places the burden on the Government to show 

that it is entitled to the privilege of withholding records 

under one of the exemptions of subsection (b). Section (a) (3) 

of 5 U.S.C. §552 states in part: 

"... the court shall determine the matter de novo 
and the burden is on the agency to sustain its 

action." 

In Cowles Communications, Inc. v. Department of Justice, 

(D.c. N. Cal., April 26, 1971), the court said: 

"I think the Government should not be allowed 

to file an affidavit stating the conclusion and by 

doing so foreclose any other determination of fact." 

In Davis v. Braswell Motor Freight,Lines, Inc. 362 F.2d 600 

(C.A. Tex. 1966), the court held that ultimate determination
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of privilege remains with the court. Epstein v. Resor, 

421 F.2d 930, (C.A. Cal., 1970), the court addressed itself 

to the matter of determination and held that agency deter- 

mination under subsection (b) was final only with respect 

to records required to be kept secret in the interests of 

national defense or foreign policy; that otherwise, the 

agency assertion is Open to judicial review. 

The Government has offered no rationale to support its 

assertion of privilege under exemption 7, and a bare claim 

of confidentiality to immunize agency files from scrutiny is 

not permitted by the statutory scheme. Bristol Mvers v. 
  

Federal Trade Commission, 424 F.2d 935 (C.A.D.C., 1970) at 939. 
  

IV. THE ASSASSINATION OF A UNITED STATES SENATOR IS A 

MAJOR NATIONAL EVENT IN WHICH THE PUBLIC HAS AN 

OVERRIDING INTEREST AND NEED FOR FULL DISCLOSURE 

OF THE FACTS. 
  

The nation has a right to be apprised of the facts 

surrounding major events which affect the future course and 

well being of the Government of the United States. This 

right is at least implicitly recognized in the Constitution 

itself, where the President is required to give to the Congress, 

from time to time, "Information of the State of the Union." 

(Article II, Section 3). It is recognized explicitly, with 

certain exceptions, in such statutes as the Freedom of Infor- 

mation Act, 5 U.S.C. §552, cited throughout this brief. It
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is recognized in the public hearings conducted by Congress 

in pursuit of its legislative functions, and to a very large 

extent in its investigative hearings as well. 

The nation's right to know has also been recognized by 

the Executive through such actions as the appointment of 

special commissions to investigate and publish findings con- 

cerning events of transcendent public importance, such as 

crime and race relations. One particularly appropriate exam- 

ple is the appointment of the Warren Commission to investigate 

the assassination of President Kennedy in 1963. 

Short of disclosures which truly endangers national secu- 

rity, the entire mechanism of our Government, in principle at 

least, is geared to the concept of an informed electorate and 

a policy of public access to information in which the electorate 

has a legitimate and proper interest. ‘The Supreme Court has 

recently recognized this principle again in the Pentagon Papers 

case. 

The assassination of a President is clearly in the cate- 

gory of major events which affect the future course and the 

well being of the United States Government. Similarly, the 

assassination of a United States Senator, particularly one of 

such prominence as to be a prospective nominee for the Presi- 

dency, is also in this category. Indeed, Congressional con--
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cern for and recognition of this vital national interest has 

been recognized by law. (P.L. 90-331, 18 U.S.C. §351, 3056). 

The public invests a substantial measure of faith and 

hope for the future course of the nation in its choice of 

governmental leaders. The characteristics of these leaders 

and the actions of the Government they lead are inextricably 

bound together. Accordingly, the public has a right to know 

all the facts surrounding the assassination of such leaders, 

for exactly the same reasons as it has the right to know what 

laws the Congress has passed, or what policies and actions the 

Executive has adopted. 

Defendants' arguments for withholding of the investiga- 

tive file in the assassination of Senator Robert F. Kennedy 

are those which might apply, when pendency of prosecution 

still exists, to routine cases such as violations of Federal 

Trade Commissions regulations, in which there is no general 

public interest and no overriding national need to be fully 

informed of all the facts. The assassination of a United 

States Senator and a candidate for the Presidency itself is 

clearly distinguishable from such pedestrian events, and 

contrary to defendants' apparent lack of recognition, demands 

the fullest public accounting.
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CONCLUSION 

The text of the Freedom of Information Act and its 

legislative history establish that once records, though 

previously privileged, are made available to one person, 

they are thereafter available to any person. Judicial 

construction of exemption .(7) of the Act also supports 

this contention. 

Therefore, inasmuch as the documents sought by the 

Committee to Investigate Assassinations have been made 

available to Sirhan B. Sirhan and, in addition, to persons 

who can Only be described as members of the public, such 

records must also be made available to Plaintiff in this 

case. 

Wherefore, Appellant requests that the order of the 

District Court be vacated and that the court order that 

summary judgment be granted Plaintiff. 

  

BERNARD FENSTERWALD, JR. 

905 16th St., N.W. 

Washington, D.c. 20006 

Attorney for Plaintiff-Appellant
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Committee To Investigate Assassinations, 
(927 15th St., N.W., Washington, D.c. 

Plaintiff, 

Vv. 

United States Department of Justice, 
Washington, D.C. 

Defendant , 

  

RELEVANT DOCKET ENTRIES 

1. Complaint [JA-1] 

2. Defendant's Motion To Dismiss [JA-4] 

3. Plaintiff's Opposition To Motion To Dismiss and Motion 
For Summary Judgment [JA-8] 

4, Defendant's Cross-Motion For Summary Judgment [JA-17] 

5. Plaintiff's Request For Admissions [JA-27] 

6. Defenant'ts Response To Request For Admissions [JA-30 ] 

7. Plaintiff's Motion To Determine The Sufficiency Of Defendant's 
Response To Requests and Admissions [JA-32] 

8. Memorandum and Order Granting Defendant Summary Judgment 
and Denying Plaintiff's Motion to Determine Sufficiency 
of Responses to Requests For Admissions [JA-36 ] 

9. Notice of Appeal [JA-40] 

10. Affidavit of Robert Blair Kaiser [JA-41] 

ll. Opposition to Filing of Affidavit of Robert Blair Kaiser [JA-43]
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Washington, 3.C. 

Defendant 

COMPLAINT 

(Pursuant to Public Law 89-487; 5 U.S.C. er
 

ut
 

wi
 

hh we
 

1. Plaintiff brings this action under public Law 

89-4877 5 U.S.C. §552. 

2. Plaintiff is a non-profit corporation, organized 

under the laws of the District of Columbia, for the purposes of 

inveatigzating the assassinations of several of our more Amportagt 

national leaders, discovering the identity of those responsible 

for these assassinations, the reasons why the whole truth relati 

to them is suppressed, and educating the public and Congress as 

to true facts regarding these various matters. 

3. Defendant is the U.S. Department of Justice. 

4. Senator Robert Francis Kennedy, one of our natio: 

leaders, was assassinated in Los Angeles in June, 1968. 
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In The 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3651-70 

  

Committee To Investigate Assassinations, 
927 15th St., N.W., Washington, D.C. 

Plaintiff, 

Vv. 

United States Department of Justice, 

Washington, D.C. 

Defendant , 

  

RELEVANT DOCKET ENTRIES 

1. Complaint [JA-1] 

2, Defendant's Motion To Dismiss [JA-4] 

3. Plaintiff's Opposition To Motion To Dismiss and Motion 

For Summary Judgment [JA-8] 

h. Defendant's Cross-Motion For Summary Judgment [JA-17] 

5. Plaintiff's Request For Admissions [JA-27 | 

6. Defenant's Response To Request For Admissions [JA-30] 

7. Plaintiff's Motion To Determine The Sufficiency Of Defendant's 

Response To Requests and Admissions [JA-32] 

8, Memorandum and Order Granting Defendant Summary Judgment 

and Denying Plaintiff's Motion to Determine Sufficiency 

of Responses to Requests For Admissions [JA-36 ] 

9. Notice of Appeal [JA-40] 

10. Affidavit of Robert Blair Kaiser [JA-41] 

ll. Opposition to Filing of Affidavit of Robert Blair Kaiser [JA-43 ]



  

5. The defendant Department of Justice, by and through 

ita investigative arm, the Federal Bureau of Investigation, madd 

an in-depth study of the murder, which was compiled into a file 

of approximately 6,000 pages and designated as Office File 

56-156, Bureau File Ro. 62-587. 

6. Said FBI file was made available to Sirhan B. 

Sirhan and his counsel (Messrs. Russell Parsons, Grant Cooper, 

and &. Z. Berman) for preparation of his defense against a charge 

of Pirst Degree Marder in Los Angeles County, California, in the _ 

wrongful death of Senator Robert Francia Kennedy. 

7. Said FBI file was also made available to Mr. Robert 

Fr. Kaiser, who paid Sirhan B. Sirhan approximately $32,000.00 far 

the privilege of writing his ‘inside story.“ 

8. Mr. Robert F. Kaiser ia neither an attorney nor 

licensed investigator, but rather a journalist and self-styled 

free lance writer. 

9. Mr. Kaiser’s “inside story" waa published as 

R.F.K. Must Ole: a History of the Robert Kennedy Assassination 

  

and its Aftermath, E.P. Dutton, New York, 1970 (Library of Congy 

catalogue Humber 74=86074) . 

10. On page 11, 12, 321, 322 of RFK Must Die, Mr. 

Kaiser acknowledges the availability to him of FBI Office rile 

36-156, Bureau File Woe. 62-587. [See Exhibit A, appended hereto, 

ll. On October 19, 1976, plaintiff wrote to the 

Attorney General requesting access to the same FBI File under 

§ U.S.C. §552 and 26 CFR 16. As required by regulations of the 

Department of Justice, the latter was accompanied by a completed 

form BJ-118 and a check for $3.00. {For a copy of the letter, se 

Buhibit 8, appended hereto.] 
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12. Ina letter dated December 3, 1970, plaintiff 

again wrote defendant, renewing his petition to see the FBI file. 

[See Exhibit C, appended hereto.) 

13. In a letter dated December 7, 1970, defendant 

Department of Justice, over the signature of the Hon. Richard 

G. Kleindienst, Deputy Attorney Generali, refused to make the sais 

YBI file available as it is “not subject to disclosure under the 

provisions of 5 U.S.C. §552(4) (b)(7)." [Exhibit D, appended 

hereto.) 

14. The request remaining denied after exhaustion of 

administrative remedies, plaintiff files this complaint pursuant 

te Public Law 89-487, 5 U.5.C. §552, further alleging that, pur- 

suant to this law, the records must. be made available to it, and 

the Court shall determine the matter de novo, and the burden is 

on the defendant to sustain its refusal. 

Wherefore, Plaintiff prays this honorable Court for 

the following relief: that'Defendant be ordered to produce and 

make available for copying FBI Office File Wo. 56~156, Bureau 

File Bo. 62-587 and such other relief as this Gourt may deen 

just and equitable. 

BERNARD FENSTERWALD, JR. 

905 16th St., N.W. 
Washington, D. C. 20006 

Tel. 347-3919 
Attorney for Plaintiff 

pated jee WW, 1970 

Page 3  
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2 COMMITTEE TO INVESTIGATE 
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WASTING TON, D.C. 20005 

(262) 247-3837 

IKNARD FENSTERWALD, JE. 

EXECUTIVE DIRECTOR 

WASHINGTON, D. dG. 

Ww 

- 

ROARD OF DIUECTORS _ 

FRED COOK, INTNHLAKIN, NEW JERSEY 

JOUN HENRY PAULRK, AUSTIN, Thaas 

BERNARD FENSTERWALD, JF. W 

i. NEW YORE, NM.    PARIS Praise 

JIM GAUTINON, NEW ORUEANS, LA, 

RICHWANN POPPIN. LA JOLLA, CALI 

RICITARD SPRAGUE, HARTSOALE, N. Ys 

   

* LOYD TUELING, WASH., D.C. 

WILLIAM TURNER, MILL VALLEY, CALTF. 

October 19, LOTO 

Attorney General John Mitchell * 
Department of Justice] 

Washington, D. Cc. 

Dear Mr. Attorney General: 
. 

Attached hereto is a completed form DJ-118, a request for 
access to official records under $ U.5.C. 552 a}. and 
28 CFR Part 16. 

The records sought are an FRE file with respect to Sirhan 

B. Sirhan. 

If it were not for the fact that the file in question had 
been made available to writer Robert Bininr Kaiser, and 

had not Mr. Kaiser made this fast known in his new beok, 

RFK Must Die, [please see Attachmen ], you might be in- 
clined to answer tha: the records in avestien vere vithin 

an exemption in 5 U.S.C. $52. Feveover, as thoy hace been 

made available to a commercial writer and are the basis, 

at least in part, for his nublishe hock, ve can see no 
reason why they should not be mods eqrualiy available to 

our Committee, as 5 U.S.C. 552 require ceuality of treate 

ment in access to records. 

    

Therefore, we hope that the records can be made available 
without serious delzy. 

Most r ectfinlivy yours, 

Bernord Fensterwalc, Jr. 

' Executive Ofrecter —
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OFFICE OF THE DEPUTY ATTORNEY GENERAL 

WASHINGTON, D.C. 20530 

DEC 771876 

  

Mr. Bernard Fensterwald, dr. 

Executive Director 

Committee to Investigate Assassinations 

925 15th Street, N.W. 

Washington, D. C. 20005 

Dear Mr. Fensterwald: 

Reference is made to your letter of Oe naves 2 L9OTO 
“with attachments requesting access to une files of Federal 
Bureau of Investigation in the matter of Sirhan 2B. 

I am unable to comply with your request for the reason 
that such files are not subject to disclosure under t:e provisions 

of 5 U.S.C. 552 (4)(b)(7). 

Your check dated October 19, 1970 and drawn on the Riggs 

National Bank is returned herewith. 

Sincgrely. 2 a - 
yf the 

ve Fa “7 ANG Wags CAAtarat A 

“RIGHARD G. RLEINDISSST 
Temity Attorney General 

  

  



| ie tts Di mee =D 

‘R. F, K. Must Die!” 
A History of 

the Robert Kennedy Assassination 

and lis Aftermath 

by 
Robert blair Kaiser 

  
E. P. DUTTON & CO., INC., NEW YORK, 1970



357 

: 403 

- 439 

454 

465 

‘497 

512 

527 

‘541 

617 

. 3d 

Preface 

When yet another assassin’s bullet took the life of yct another Kennedy, the 

whole world demanded to know who did it and why. They soon discovered 

who. It was a young Palestinian Arab refugee with a strange double name: 

Sirhan Sirhan. But the story of why he killed—which he propounded at 

the trial—didn’t make any sense. 

This is a book that tries to make sense of it. It is a book about the assassin 

and about those who probed him: police, prosecutors, defense attorneys, psy- 

chiatrists, psychologists, reporters. 

I was one of those reporters. Out of curiosity, mainly, and out of a 

suspicion that the public would learn something less than the whole truth if 

it had to rely on either the assassin’s unchallenged version or even the police 

estimate, I wangled my way inside the case. 

Once I was inside, I was really in. I was able to talk to Sirhan’s family 

and some of his friends, to sit in on the defense attorneys’ conferences with 

Sirhan, to become a participant-observer in the attorneys’ own private work- 

ing sessions, confer closely with the psychologists and psychiatrists in the 

case. I had access to police and FBI files, and, most important of all. I was 

able to visit Sirhan in his cell two or three times a week until he left Los 

Angeles for San Quentin, condemned to die. 

I doubt whether any reporter has ever gotten so deeply inside a major 

murder case. 

Why was I given such ‘entrée? I hesitate to say the answer was simply 

money. I did promise to provide funds for Sirhan’s legal defense, and J prob- 

ably would have gotten nowhere without such a promise—and delivery. 

Sirhan wanted a good private attorney and I made it possible for him to hire 

one. It wasn’t that Attorney Grant Cooper demanded a big fec. or anv fee 

at all. In fact, Cooper renounced any proceeds from my' writings on the case
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‘in favor of the University of Southern California Law School. Still, he 
needed some resources: the district attorney’s office spent $203,656 to prose- 
cute Sirhan. Simple fairness would dictate that Sirhan’s attorneys should. 

_ have a fraction of that for their expenses (otherwise, the expression “fair 
trial” would have been a sham). And simple common sense told me that 
there was only one sure source for those expenses, the world press. The 

- world wanted to know, the news media would pay. They did, in a modest 
way. By the end of the case,-I was able to turn some $32,000, approxi- 

' mately half of what I had then received, over to Sirhan’s attorneys. 
But I provided more than money. I gave myself. The defense attorneys re- 

ceived most of the Los Angeles Police Department files and all of the FBI re- 
ports on the case through a legal “motion for discovery.” But neither they 
nor their investigator had time to read and digest all this material. I did. 
They didn’t have the time or the patience to draw out the assassin. I did. 
Soon, the attorneys began to need me, for, in my total curiosity, I soon knew 
more about the case than they did themselves. My reporter’s dream was com- 
plete when Dr. Bernard L. Diamond, the chief psychiatrist for the defense, | 
turned to me as the chief repository of knowledge about the case and began 
taking me into Sirhan’s cell with him for his analysis of Sirhan under hypno- 

sis. , . 
I am not at all sure that evéry case would lend itself to such heightened 

personal involvement by a reporter who is trying to write about it. In this 
case, however, I got access to the assassin, without giving up the right to tell 
the story as I saw it.



  

. uu atiyvuuy pay you to shoot Kennedy?” 321 

“Of course it does,” said Berman, wondering to himself just how the 

judge could be persuaded to let that happen. 
“And I’ve got some books,” said Jabara fiercely, “that ought to go in 

“evidence.” 

“Pd like to. have them right away,” said Berman. “And anything’ else 

you’ve got on the subject.” 
Jabara smiled and relaxed enough to enjoy the greatest fried shrimp in 

town. “Okay,” he said. “Okay.” 

“Here,” I said, pushing a plate at Jabara, “have a fortune cookie and see 

what the fates have in store.” 
Jabara took a sip of tea, opened his cookie carefully and burst into a 

roar of laughter. He handed over a tiny scrap of paper imprinted with the 

message: “DON’T LET YOUR ENTHUSIASM OVERRIDE THE 

REALITY AROUND YOU.” Jabara laughed again. 

While the lawyers settled down to the weary task of picking twelve jurors 

and six alternates, I continued to read the Federal Bureau of Investiga- 

tion’s Office File 56-156, Bureau File No. 62-587. It was impressively - 

heavy, comprising at least 4,000 pages of reports from special agents all 

over the United States who looked into the case of Sirhan Bishara Sirhan 

“upon request of the Attorney General of the United States under the 

Civil Rights Act of 1968 and the Voting Rights Act of 1965.” 

And it was well written. The report of the assassination itself by Ama- 

dee O. Richards, Jr., of the Los Angeles office was a model of telegraphic 

clarity. 

At approximately 12:15 a.M., 6/5/68, Senator ROBERT F. KENNEDY 

proclaimed victory in California primary election in crowded Embassy 

Room, Ambassador Hotel, 3400 Wilshire Boulevard, Los Angeles. As SEN- 

ATOR KENNEDY and party were leaving Embassy Room through kitchen 

exit, a series of shots were fired by an unknown individual, subsequently 

identified as SIRHAN BISHARA SIRHAN. SENATOR KENNEDY fell 

backward onto floor, critically wounded with bullet in brain. SIRHAN wres- 

tled to floor, disarmed and turned over to Los Angeles, California, police 

department (LAPD). . 

The reports gave me a chance to verify many of the associations Sirhan 

had already told me about. Here were summaries of FBI interviews with 

persons who had known Sirhan in school and with some of those who had



  

herr 
| 3g 

/ 322. ° “R.F.K. Must Die!” 

known him at the ranch in- Norco-Corona. Strangely, the FBI couldn't 

seem to find Frank Donnarauma, the man who had hired Sirhan at Co- 

_ rona, who also had an alias, Henry Donald Ramistella. (The FBI didn’t find 

him until April 6, 1969.) But all these persons seemed to have been Pro- 

~ “cessed in an automatic way with no real guiding intelligence behind the 
' perfunctory series of questions they were asked. 

- ‘The reports then, added up to very little, except where they disclosed 

the identity of certain persons associated with Sirhan whom he had con- 

cealed from McCowan and me. But there was no indication in the reports 

. that any of these persons had less than the greatest love for Robert Ken- 
" nedy. , 

What the robots seemed to do best was compile all the numbers that 7 

various bureaucrats had conferred upon Sirhan in his short and mostly 

anonymous life. His passport number: 142 026. His visa number: 1669, 

__. issued under Public Law 203—4 (A)1(14). His alien registration number: 

~. A 10711 881. His unit number in the California Cadet Corps: 138 Baittal- 

ion, B Company. His Social Security number: 569—30--3104. His number 

at the State Racing Board: 1-031944. His California driver’s license: 

M-—238867. His booking number at the Los Angeles Police Department: 

495 139. His booking number at the Los Angeles County Jail: 718 486. 
And, of course, the serial number of his Iver-Johnson revolver: 53725.
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT GF COLUMBIA 

  

COMMITTEE TO INVESTIGATE ASSASSINATIONS , INC., ) 

Plaintiff, } 

Vv. 
' Civil Action 

U.S, DEPARTMENT oF JUSTIC:, ) No. 3651-70 

Defendant. 

_. MOTION TO UDISMISS . 

Befendant, by its attorney, the United states Attorney for the 
District of Columbia, respectfully moves to dismiss’ the action herein 

on the ground that the Court lacks’ jurisdiction over the subject 
matter in that plaintiff has failed to exhaust the administrative 

remedies available to it. 

Attached hereto, incorporated herein, andinade a part. hereof is 

the affidavit of Richards Rolapp, Special. assistant to the Peputy 

Attorney General. of the United States. < 

  

Assistant United tates Attorney 

. ARNOLD T. ATRENS 
Assistant United States Attorney 

 



  

COMMITTEE TO INVESTIGATE ASSASSINATIONS, INC., 
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UNITED STATES DISTRICT COURT 
FOR THE DESTRICT OF COLUMBIA 

2. 
Plaintiff, ; . 

Civil Action 

) No. 3651-70 

Defendant . 

  

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANT'S MOTION 

. TO DISMISS 

This is an action filed pursuant to the Public Information Act, 

5 U.S.C. 552. The Court, however, lacks jurisdiction of this matter 

because plaintiff has failed to exhaust the administrative remedies 

available to it. 

Title 5 U.S.C. 552(a)(3) provides in pertinent part: 

"Except with respect to. the records made avail- 
able under paragraphs (1) and (2) of this sub- 
section, each agency, on request for identifiable 
records made in accordance with published rules 
Stating the time, place, fees to theextent autherized 
by statute, and procedure to be followed, shall 
make the records promptly available to any person. 
On complaint, the district court of the United 
States in the district {In which the complainant 
resides, or has his principal place of business, 
er in which the agency records are situated, has 
jurisdiction to enjoin the agency from withholding 
agency records and to order the production of any 
agency records improperly withheld from the com- 

fi i addeaT plainant." [mphas 

  

Thus, only if a request pursuant to agency regulations for a 

particular record has been finally denied prior to instituting suit 

does the District Court have jurisdiction to enjoin the withholding. 

5 U.S.C. 552(a)(3). Jurisdictional prerequisites set forth in 5 

U.S.C, 552 must, of course, be strictly followed since the sovereign 

may be sued only in the manner, and subject to the conditions, stated 

in the statute granting consent. United States v. Kine, 395 U.S. 

1(1969); United States v. Sherwood, 312 U.S, 584 (1941).



  

Only "[I]f£ the agency refuses to furnish information in its 

files to a member of the public the District Court is given juris- 

diction to enjoin the agency from withholding such information." 

Farrell v. Ignatius, 283 F. Supp. 58, 59 (SD N.Y., 1968). Likewise, — 

"Tt shouk: algo. be. noted that district court 
review is designed to follow final action at the 
agency head level. The Souse report states that 
‘if a request for information is denied by an agency 
‘subordinate the person making the request is entitled 
to prompt review by the head of the agency." (H. 
Rept., 9.) In reviewing this action, the district 
court is granted ‘jurisdiction to enjoin the agency 
from the withholding of agency records and to order 
the production of any agency records tmproperly with- 
held from the complainant.’ [Attorney General's 
Memorandum on the Public Information Section of the 
Administrative Procedure Act, page 28]. 

The affidavit of Richards Rolapp, Special Assigtant to the _ 

Deputy Attorney General, eatablishes that plaintiff has never appealed 

denial of his recuest for the records it seeks from defendant. 

(Rolapp's Affidavit, Par. 4). Pertinent regulations recuire persons 

seeking records from the Pepartment of Justice to appeal from the 

initial denial to obtain a final administrative decision. 28 C.F.R. 

16.7(c). 

Title 5 U.S.C, 552 does not permit plaintiff to use judicial | 

proceedings to obtain records where, as here, he has not exhausted 

his administrative remedies. The 7th Circuit Court of Appeals has 

so held. Tuchineky v. Selective Service System, 418 F.2d 155,158 

(7th Cir, 1969). The Court of Appeals holding in Tuchinsky applies 

with equal force here: 

"The exhaustion of administrative remedies 
rule required that plaintiff seek the personal 
information initidly from appropriate local boards 
which might either by reason of consent of members 
involved or discretion of board chairman provide 
him the information. In the event of an adverse



  

decision denying plaintiff the information, he can 

appeal to the appeal board, and finally seek the 

_ administrative review of the national director. 

32 C.F.R. 1606.56(a). Only by this method is the 

administrative process exhausted and the judicial 

process available for suit. The exhaustion of re- 
wedy rule is not satisfied by leapfrogging over 
any substantive step in the administrative process.” 

Plaintiff's failure to utilize the mandatory administrative 

procedures for wqueating records requires dismissal of this action. 

It is accordingly requested that the Court grant defendant's motion 

to dismiss. 

/s/ 

united States Attorney 

/s 

Assistant United States Attorney 

is 

Assistant United States Attorney
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Plaintite, by its attorney, respectfully urges the Court 

to deny defendant's MOTION TO DISMISS the action herein. 

Plaintiff, by its attorney, also respectfully moves that 

the Court arant SUMHARY Jopanaer in its behalf, averring that 

| there | are no ‘material facta in ‘issue in ‘this matter, 

Attached hereto, incorporated herein, and made a part 

hereof in a Memorandum of Points and Authorities against Defend 

ant's MOTION TO DISMISS ‘and in support of Plaintiff's MOTION DR 

SUMMARY JUDGMENT. 

  

BERNARD FENSTERWALD, JR. 

905 16th St., H.W. 

Washington, D.C. 

fel. 347-3519 

Attorney for Plaintiff  
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U.S. DEPARTMENT OF JUSTICES : 

10th & Constitution Ave., H.W. ¢ 

Washington, 3.C. : 
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3 Sem ersear esse SEP HeHtseeove OSHSHTEHR 

STATEMEMT OF MATERIAL PACT AS TO WHICH 
etn oeR AAD 

THERS IS Fs) GENUINE SEU 

Pursuant to Local Rule 3{h} the material facts in the 

inetant action sre summarized below. 

i. Plaintiff brought this action | under Public Law 

89-4877 5 0.8.C. $352. 

2. plaintife is a non-profit corporation, organized 

under the laws of the pisteict of Columbia, for ths purposes of 

investigating the assassinstions of several of our more impor- 

tant natianal leaders. | . 

Fe pefentant is the U.S. Department of Justice. 

4. Senator Robert Francis Kennedy, one of our national 

leadera, was assassinated in Los Angeles in June, L¥GS. 
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.. UMWPTED STATES DISTRICT COURT 
“POR THE DISTRICT OF COLUMBIA 

Sesser aeevontverutreoenansasvanvevveesaaeee 

COMMITYRE TO INVESTIGATE. 

AGSASSIMNATIONS, INC. 

327 25th St., W.W. 
#ashington, D.C. 20605 

Plaintiff 

t 

2 
’ 
2 

s 
2 

t 

% 
3 

wv. s Civil Action No, 3651-70 
t 

z 
U.S. DEPARTMENT OF JUSTICES s 

10th & Constitution Ave., H.W. : 

Washington, 3.¢. z 

z 

Defendant ’ 

z 

PY eeonvmareee an seesc espe anseteaevvr oeneetes 

STATEMENT: OF. MATERIAL. PACT AS TO WHICE 

THERE IS NO GBWUINE ISSuUs 

pursuant to Local Rule 3{h} the material facts in the 

instant action are sumasrized below. 

| L. Plaintiff brought thia action under Public Law 

89-487; § U.8.C. §552. | 

2. plaintiff is a non-profit corperation, organized 

under the laws of the oistrict of Columbia, for the purposes of 

investigating the assassinations of several of ovr more impor- 

tant national leaders. | 

| 3. pefendant is the U.S. Department of Taustice. 

4. senator Robert francis Kennedy, one of our national 

leaders, was sssassinated in Los Angeles in June, 1365. 
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5. The defendant Department of Justice, by and throu 

its investigative arm, the Federal Bureau of Investigation, ma 

an in-depth study of the murder, which was compiled into a file 

cf approximately 6,000 pages end designated as Office File 

56-156, Bureau File Wo. 62-587.   & Said FBI file was made available to Sirhan B. sir 

and his counsel (Messrs. Russell Parsons, Grant Cooper, and ¢. 4. 

Berman) for preparation of his defense against a charge of Firs 

‘Degree Murder. in Los Angeles County, California, in the wrongful] 

death of Senater Robert Prancis Kennedy. 

7. Said FBI file was also made available to Mr. Rober 

B. Kaiser, who paid Sirhan B. Sirhan approximately $32,000.00 fdr 

the privilege of writing his “inside story.” 

8. Mr. Robert B. Kaiser is neither an attorney nor 

licensed investigator, but rather a journalist and self-styled 

free lance writer. He is in no way euployed by the Government. 

9. Mr. Kaiser's “inside story" was published as R.F.Kd 

Mast Die: a History of the Robert Kennedy Assassination and Its f 

Aftermath, E.P. Button, Mew York, 1970 (Library of Congress 

Catalogue Musber 74-96074) . 

10. On page 11, 12, 321, 322 of RFK Must Die, Mr. Kaiser 

acknowledges the availability te him of FEI Office File 56-156, 

Bureau File No. 62-587. (Sse Exhibit D0, appended haretc.) 

il. On October 19, 1970, plaintiff wrote to the Attorney 

General requesting access to the same FBI file under 5 U.S.C. $952 

and 28 CFR 16. As required by regulations ef the Dapartment of 

Justice, the latter was accompanied by a complete form oJ-118 and 

a check for $3.00. [For a copy of the letter, see Exhibit &, 

appended hareto.] 
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12. Ina letter dated December 8, 1970, plaintiff again 

wrote defendant, renewing his petition to see the FBI file. (Seal 

Exhibit 8B, appended hereto.) 

13. In a letter dated December 7, 1970, defendant Deparit- 

ment of Justice, over the signature of the Hon. Richard G. 

Kleindienst, Deputy Attorney General, refused to make the said 

FBI file available to plaintiff. {Exhibit C, appended hereto.] 

14. The instant action was filed on December 15, 1976. 

  

BERHARD PAMSTERWALD, JR. 

905 16th St., H.W. 
Washington, B.C. 20006 
Tel. 347-3919 

Attorney for Plaintiff 

Dated 
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STATRE DISTRICT COURT 
YOR THE DISTRICT OF COLUMBIA 

TSC OCHRE SHREK OOO DER DEB eH Eee HEE 

  

z 

2 

i OS Pe 2 

927 iSth £t., N.W. a 
@ashington, D.C. 20005 i 

® 

Plainti¢? 3 

a 
2 : 

We 2 Civil Action No. 3631-70 

2s 

¥.8. DEPARTMENT OF JUSTICE £ 
Oth & Constitution Ave. U.N. : 
Washington, D. C. : 

+t 

Defendant 2 

3 

& 

CeO Pee TwVHe see weneeanqneeseeaeeeen St 

  

MEMORANDUM OF POINTS AND AUTHORITIES 
i OPPOSITION TO MOTION TO DISurss 
AND IN SUPPORT OF MOTION FOR SUMMARY 

  

On October 15, 1976, plaintiff wrote to the Department . 

of Justice requesting access under the Freedom of Information Aci 

7L-859-487, 5 U.S.C. §552 to PBI Office File 56-156, Bureau File 

Bo. 62-587, to which journalist Robert B. Kaiser had been given 

access. (Sue Exhibit p herete). As required by regulations of tile 

Department of Justice, the letter was accompanied by a completed 

form DJ~119 (See Exhibit A) appended hereto. } 

Subsection (a)(3) of 5 U.S.C. §552 states: 

“ (3) Except with respect to the records made 
avedleble under paragraphs (1) and (2) of this 
subsection, each agency, on request for identifi- 
able records sade in accordance with published 
gules stating the time, place, fees to the extent 
euthorized by statute, and procedure to be Loliowsd, 
shall make the records promptly available to any 
persen. [italics a#ded}.. 
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Despite the admonition to make the records available 

promptly, no acknowledgment or reply to the request of October 149 

had been received by Plaintiff by December &. 

Therefore, on December 8, Plaintiff directed a second 

written request to the Attorney General. (See Exhibit B appendad 

hereto.) No acknowledgment of or answer to this letter has beer 

received to date, some two and a half months later. 

At a date subsequent to December 8, the exact date not 

known, Plaintiff received a reply to his letter of October 19th 

from Deputy Attorney General Kleindienst, dated December 7th. 

As Plaintiff had already (on December 8th) addressed a 

second appeal specifically to the Attorney General, it would nave 

been redundant to address a third appeal to the Attorney Generali, 

as Defendant would imply in his Motion to Dismiss, citing 28 CFR 

16.7 (c). | 

Further, arguendo, even if Plaintiff's letter to the 

Attorney General of December 8, 1970, might not be considered toa 

comply with the letter of 28 C.F.R. 16.7(c), it is the contentida 

of the plaintife that the regulations of the Department of Justice 

are in direct conflict with the language and spirit of 5 U.S.C. 

§552(a), calling for prompt access. Not only must a person seeking 

access to records file a form and tender payment, he must also get 

a written refusal by the Deputy Attorney General, then a written 

refusal by the Attorney General before he can file a legal action. 

We are dealing here, not with the refusal of a lowly 

employee, but the refusal of the Attorney General's only Deputy. 

Presumably, he is a trained lawyer and the Attorney General's moet 

immediate agent. Is it reasonable to require that, after receiving 

a written refusal from the Deputy, that a citizen must then begin 

again and seek the personal written opinion of the Attorney Generals 
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+ 
the only purpose that this might serve is to delay com 

piiance with 3 U.s.c. §552(a) and to discourage citizens from 

demanding their rights. [For s case in which Chief Judge Curran 

granted summary judgment for plaintiff after dilatory tactics by 

the Department of Justice, see Naisberg v. Dapartment of Justice, 

Civil Action 715-70 in this Court, cecided Auguat 19, 19790,] 

It is therefore the contention of Plaintiff that he 

exhausted all reasonable administrative remedies before filing 

suit, that the Court has jurisdiction, and that the MOTION To 

DISMISS should be denied. 

TI. ARGUMENT: IN FAVOR OF SUMMARY JUDGMENT FOR PLADITIFF. 

As stated in the complaint, the records sought by Plain- 

tiff were made available to Mr. Robert B. Kaiser, a journalist 

and war used extensively in the preparetion of his bcok, REA 

Must Die. (:se Exhibit D, appended hereto). 

Under the freedom of Information Act (5 U.S.C. $55>}, 

records made available to one person (outside the government) mat 

be made avallsble to 211 other persons on an equal besis. 

Prior te the ensctment of the Freedom of Information Act, 

the availebility of agency records was governed by Section 3 of 

the Administrative mrocedure Act. subsection (c) of that Act read rr
 

“(c) Public records.-‘ave as otherwiae Laguired 
by statute, matters of official records shell in 
accordance with published rule be made available te 
persons properly and directly concerned except infor- 
mation held confidential for good cause found.* 

The availability of Records under the current Act is 

governed by 3 U.S.C. §557 (a) (3), which states; 

*aee,08VeLy agency shall upon request 
for Mantifiable records made in accordance 
with published rules.... make such records 
promptly avallsble to any person.“ (emphasis 
added). 
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When 6.1160, the bill which became the freedom of Infor- 

mation Act, was reported to the Senate, the Chairman of the sub- 

counittee on the Judiciary, Senater Edward Vv. Long, submitted a 

report on the bill. in that report, Senator Long stated that 

the existing statute had “serious deficiencies." One of these 

serious deficiencies related to the provisions of the above quoted 

section 3(c) of the Administrative Procedure Act: 

“Aa to public records generally, subsection (c), 
requires their availability ‘to persons properly 
and directly concerned except information held con- 
fidential fer good cause found.' ‘This is 2 double 

barrelled loophole because not only is there the 
vague phrase ‘for good cauas found,' there is also 
a further excuse for withholding if persons 2ra 
not ‘properly and directly concerned.‘ * [£. Rep. 
Mo. 913, @9th Cong., lst Sess., p. 5 (1965)]. 

The Cenate Report makes it quite clear that the Senate 

took 2 dismal view of the existing law: 

"It is the conclusion of the committee that 
the prasent section 3 of the Administrative Proce- 
dure Act is of little or no value to the public in 
gaining access to records of the Federal Government. 
Indeed, it has had precisely the opposite effect: 
it is cited as statutory authority for the with- 
holding of virgually any piece of information that 

an official or an agency does not wish to disclose." 

{S. Rep. Mo. 813, 89th Cong., let Sass., p. 5(1965)). 

More specifically, the Senate Report asserted that: 

"S.1166 would emphasize that section 3 of the 
Administrative Procedure Act is not a withholding 

statute but a disclosure statute by the following 
major changes: 

terxarereeoeneaRe eee eae ee 2 

(2) It eliminates the test of who shall have the 
right to different information... For the great majority 

of different records, the public as a whole has a right 
to know what 8s Government is doing.” [f£. Rep. No. 
813, 89th Cong., Ist Sess., p. 5 (1965)]} 

The Congreseman who floor-wanaged the Freedom of Informa- 

tion Act in the House was Representative Moss, a long-time champdon 
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Cr the legislation and Chairman of the foreign and Govarnment 

information .ubcummittee of the Committees on Government Operations, 

which handled the legislation. 

Addressing the House after be had moved that =.1160 be 

gas@ed, Chairman Moas reiterated the conclusion of the senste 

Report. Neting that 5.1166 would make three major changes in the 

exiating law, “ose atated: 

“First, The bill would eliminate the ‘properly 
and directly concerned’ test of whe shall have access 
to publie records, stating thet the great majority 
of records shall be available to ‘any person.'" (cong., 
Hec., June 26, 15966, 9. 13087}. 

Thus, the Congreasional intent in employing the phria¢ 

‘te any person’ is clear; it reflected a deep-seated congressional 

dissatisfaction with a specific provision in the existing lav. 

Under the new law, the rreedom of Information Act, if 

the records sought were made available to one person outside the 

government, they must be mada available te all, includin; Plain- 

tiff herein, on an aqual basis. 

There is no basis for refusal by the Oepartment of 

Justice and summary judgment should be sranted in favor of Plain- 

tiff. 

Respectfully submitted, 

  

BERBAZO FRHA.TERWALU, JE. 

$05 16th Et., New. 

Washington, &.C. 20006 

Tel. 347-3919 

attorney for Plaintiff 

pated: (it 25, 1471 

Preg &
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UNITED STATES DISTRICT COURT =~. ty 
FOR THE DISTRICT OF COLUMBIA oe 

COMMITTEE TO INVESTIGATE 
ASSASSINATIONS, INC., 

Fb 

Plaintiff, 

Ve Civil Action 

U. S. DEPARTMENT OF JUSTICE, No. 3651-70 

Defendant. 
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DEFENDANT'S CROSS-MOTION 
FOR SUMMARY JUDGMENT 
  

Defendant through its attorney, the United States Attorney for 

the District of Columbia, respectfully moves this Court for summary 

judgment in its favor on the ground that there is no genuine issue as 

to any material fact and defendant is entitled to judgment as a mater 

c£ law. 

Attached hereto, incorporated herein, andmade a part hereof are 

the affidavits of William John Nolan, Federal Bureau of Investigation; 

Amedee 0. Richards, Jr., Federal Bureau of Investigation; and the 

affidavit and attachments of John E, Howard, Chief Deputy District 

Attorney of Los Angeles, identified herein. as Defendant's Exhibits 1, 2 

and 3. Attached also is the letter of John N. Mitchell, Attorney General 

of the United States, dated April 2, 1971, identified as Defendant's 

Exhibit 4. 
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United States Attorney CS 
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COTM TA Th Ay Oy 
COUNTY OF TOS ANS? 

  

being duly sWorn, deposes and says 

  

fam a Special Arent Supervisor. Federal Bureau of Inves- 

tigation, Los Angeles, California, and had responsibility for 

investigation of the assassination of Senator 

  

Robert F. Kennedy in Los Angeles, California, June 5, 1968, 

(that, in connection with the investigation into the assassi 

nation of Senator Kennedy, Reports and Letterhead Memorands were 

States Attorney at we
 eminated to the United 

  

Los Angeles, and the District Attorney's Offilee for the County of 

Los Angeles, State of Californis, the latter being the prosecuting 

oy
 

re
 

authority for th case, as follovs 

i. Report cf Special Agent AMEDEE oO, RICHARDS, JR., 

Ca gure 

Total pages 1LOdSe. 

2. Report of Special Agent AMEDEE 0, RICHANDS, JR., 

dated June 15, 1968, at Los Angeles, ‘ 

Total pages G18, 

3. Report of Special Agent ANEDEE O. RICHARDS, TR. 

lated July 1, 1968, at Los Anrceles, 

4, Report of Special Agent AMEDEE O. RICHARDS, JR., 

5. Report cf Specilal Agent AMEDEN O. RICHARDS, JR., 

Ol 4 
dated Getover 16, 1950, at Lon Angeles, 

  

rm ; co s “di Total pages ALG. 

G, Report of Speclal Agent AMEDER 9, RICHARDS, GR... 

dated Decenier 4, 1958, at Los Angeles, 

{mt 
Potal parce 

  

MTD dager aaa
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7. Report of Special Agent AMEDER G, RICHARDS, JR., 

dated February 7, 1969, st Los Anreles 

Total pages 206. 

8. Report of Special Agent ANEDEE O, RICHARDS, JR 

dated August 1, 1959, 

  

Totai pases lel, 

Letterhead memorandum dated fAoril G4, 1960 

at Los Angeles, 34 pages: 

Letterhead memorandum dated Fay 12, 1089, 

at Los Angeles, 5 poses: 

Letterhead memorandum dated June 20, 1969, 

at Los Anreles, OO
 

end
 

po
 

nm
 o un 

Tnat the results of this investigation were reported at Lous 

~~ 
Angeles under Tureau File Rumbcr 55-156 ane were kept in Wash. 

  

ton, D. C., at the Washi 

62-587. 

ston, D, C,, Headquorters, File Number 

  

o 

Thet at no time was any dissemination made by the Federal 

Burcau of Investigation to Robert Blair Kaiser of any written 

  

matter as Jisted above, nor was there any oral dissemination mede 

to Robert Blair Raiser of any material that was prepared in 

connection with this investigation. 
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ARPIDAVI? : 

STATE GF CALIPORNTA —j - 
_ ) se. COUNTY oF } 

  

A sworn, Urposes and sayz:     
of 

  

J ain @ Specisck Agent,    investigation, Los 

Angeles, Calitorn: 

  

in connection with 

  

the investigation of the asses Rebert F. 

      Kennedy in Los Anneles, California, 

that, in connecticn with the investigati nm into the assassi-~ 

nation of Senator rheed memoranda were 

  

prepares and were ates Attorney at 

les Angeles, and the District Attorney's Office for the County oo. 

los Angeles, State cf Califernia, the latter being the prosec 

  

authority for this case, as follows: 

1. Report cf Special heent AMEPEF oO, RICHARDS, JR., 

  

« 2 
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De 

Report of Special Agent AMEDEE oO, RIG uy JR. 

  

datec July 1, 1958, at Los Angeles, 

Total 

  

JR., 

   7, 1968, at Los 

  

Agent AMEDEE O. RICHARDS, JR., 

ry 2 v a 1958, at Los 

  

A RIT] > TraAD MIG - Agent AMEDER O, RICHARDS, dJR., 
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| 7. FEemort of fne ecial Agent AMEDEE O, RICn 

Gated February 7, 1960, at Les Angeles, 

otal pares 206, 
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at Los Angeles, 3!! pages; 

  

: ek hfe, + were ovandum dated Mey le, 1O&9, 

12 at Los Angeles, 5 pages 

  

18 62-587. 

  

‘gent AMEDEN O, RICHSRDS, JR., 

minated as 

Number 56-156 end were kep 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

COMMITTEE TO INVESTIGATE 
ASSASSINATIONS, INC.., 
927 15th St., NOW. 
Washington, D/C. 20005 CIVIL. ACTION No, 3651-70 

_ | Plaintiff,’ 
- AFFIDAVIT OF 

Vv. 

a 4 JOHN E. HOWARD 
U.S. DEPARTMENT OF JUSTICE 
10th & Constitution Ave., NW. 

Washington, D.C. 

  

  
‘Defendant, 

STATE OF CALIFORNIA } 

) ss. 

COUNTY OF LOS ANGELES } . 

JOHN .E, HOWARD, being first duly sworn, deposes and says: 

. That affiant is.an attorney licensed to practice in the State of 

California and is the Chief Deputy District Attorney of Los Angeles 

County. 

That in June of 1968, affiant was a deputy district attorncy 

of Les A ngeles County, assigned as Wead of the Special Investigations 

Division, 

That in June. of 1968, the then Chicf Deputy District Attorney 

Lyan D. Compton, and- David N, Fitts, Mead Deymty District Attorney of 
5 ! pton, geey ' 
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the Santa Monica Branch Office, -and affiant were assigned to the prosecution 

of Sirhan B,. Sirhan, 

That Lynn D. Compton is now a justice of the Second District 

Court of Appeal for the State of California, 

That David N. Fitts is now a judge of the Superior Court for 

the County of Los Angeles. 

That preliminary to the trial of Sirhan B, Sirhan, the defense 

filed a motion for discovery and that the first hearing on said motion for 

discovery occurred on or about Octcber 14,° 1968, 

That a photographically reproduced copy of that motion for 

discovery taken from the official transcript on appeal is attached hereto 

and incorporated herein as Exchibit A, 

That a copy of the Minute Order of the court relative to the 

motion for discovery is attached and marked as Exhibit B, 

That a supplemental discovery motion was thereafter made, 

A photographically reproduced copy of the second motion for discovery 

taken from the official appellate transcript is incorporated herein as 

Exhibit C, 

_ That a photographically reproduced copy of the Minute Order 

of the court relative to the granting by the court of the supplernental 

discovery motion. is attached and marked as Exhibit D. 

That at the hearings regarding the motions for discovery, the 

' court ruled that the defense would be provided the materia] requested in 

the October 14 motion; that the prosecution would provide neccessary copics 

to the defense: that the prosecution additionally allow the defense to inspuct 

generally the material in the possession of the prosecution as requested in 

the supplemental motion for discovery, 

Theat during the investigative phase of the case, toe Federal 
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Bureau of Investigation delivered to the prosecution team, extensive reports 

covering their investigation of the activities of Sirhan B, Sirhan, 

That these reports were collected into volumes prior to the 

delivery. ‘Upon receipt of the material, the prosecution reviewed the 

inaterial and compiled approximately 450 individual witness files based 

‘upon reports received from.the FBI, Los Angeles Police Department, 

Los Angeles County Sheriff's Office, as-well as the Bureau of Investigation 

of the District Attorney!s Office, 

That pursuant to the motions granted by. the court regarding 

discovery, the prosecution delivered to the defense copies of all requested 

witness files. Stich delivery by the prosecution was dane in open court 

and reflected in the transcript of the pretrial hearing, 

That pursuant to the supplemental motion for discovery, 

Exhibit C, members of the defense team were allowed accesss to the 

‘prosecution's files for the purpose of instituting requests to the court 

for delivery of material. 

That Sirhan B, Sirhan was ‘represented by Attorneys Grant B, 

Cooper, Emile Z, Berman, -and Russell Parsons, and that the said 

material was delivered in open court to one of the said attorneys. 

That the defense team retained the investigative services of 

Ron Allen & Assoc, and that the said agency assigned as investigators, 

Mike McGowan and Robert Blair Kaiser; 

That affiant believed that said Robert B, Kaiser was not a 

licensed investigator but was acting under the license of the Ron AHen & 

Assoc. agency and was so accepted by the court and authorized to act as 

an investigator for the defendant. 

That the delivery of the material to the defense was for the 

- preparation of the defense and that there was no understandine that the 

2 
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material would be used for literary purposes, 

That at no time did the prosecution deliver in toto the copy of 

the FBI report, but only those. portions as requested in the motions of 

‘discovery. 

That at the completion of the trial, the prosecution entered 

‘into evidence a list of witnesses who had been interviewed and considered 

as witnesses but: who had not actually. been called to testify. A list of said 

witnesses is photographically repr oduced and attached and incorporated 

* herein as Exhibit E, ‘Many of said files contained. photographically 

reproduced copies of PBI interviews. 

That the prosecution did not deliver the FBI file to any 

individuals except undex ‘the order of discovery and only to the defense 

“team, 

_ Affiant certifies under penalty of perjury that the foregoing 

‘is true and correct, ~ 

  

Subscribed and sworn to before me 

  

, 

this [es day of foec€ 097! 
, : 

WILLIAM G. SHARP, . County Clerk 

By [Lette PVE FA lt OO “ 

Deputy 
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UNITED STATES DISTRICT COURT i ; 
FOR THE DISTRICT OF COLUMBIA a . 

COMMITTEE TO INVESTIGATE 
ASSASSINATIONS, INC., 

Plaintiff, 

Vv. Civil Action 

U. S. DEPARTMENT OF JUSTICE, No. 3651-70 

Defendant. 
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DEFENDANT'S OPPOSITION TO PLAINTIFF'S 
STATEMENT OF MATERIAL FACTS PURSUANT 

TO LOCAL RULE 9(h) 

Comes now defendant by its attorney, the United States Attorney, 

in opposition to plaintiff's statement of material facts pursuant to 

Local Rule 9h). 

inorder to avoid the possibility of this Courr assuming, pursuant 

to the third paragraph of Local Rule 9(h), that defendant agrees 

plaintiff's statement of facts contains material facts, the Court is 

respectfully informed as follows: 

Insofar as paragraphs 7 and 10 of plaintiff's statement of 

material facts may be understood to imply that the investigation reports 

were made available to Robert B. Kaiser by the Federal Bureau of 

Investigation, the implication is emphatically denied by defendant, 

Affidavits of Richards, Nolan, and Howard, filed with defendant's 

motion for summary judgment controvert plaintiff's statement and the 

implication. 

Sf. f 2 If, , 

R YL Leetetle i “f C re { ga fa el Le of 

THOMAS A. FLANNERY ~~ J 
United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA, 

COMMITTEE TO INVESTIGATE 
ASSASSINATIONS, INC., £ 

“ GAvEy 
, Clerk 

Plaintifé,. 

Vv. Civil Action 

U. S, DEPARTMENT OF JUSTICE, No. 3651-70 

Defendant.. 

. 

  

STATEMENT OF MATERIAL FACTS 
PURSUANT TO LOCAL RULE’ 9(h) 
  

1. This action is filed pursuant to the Public Information Act, 

5 U.S.C, 552. 

2. Plaintiff has exhausted the administrative remedies available 

to it, the Attorney General of the United States having ruled on plain- 

4 ri¥f's administrative appeal April 2, 19/1. The Attorncy General 2 
o 

decision is adverse to plaintiff's interests. (Defendant's Exhibit 4). Pp 5 

3. In connection with the assassination of Senator Robert F. 

Kennedy in Los Angeles, California, on June 5, 1968, the Federal Bureau 

of Investigation conducted an investigation, 

4, The reports of the investigation of the Federal Bureau of 

Investigation were disseminated by that agency to the United States 

Attormey in Los Angeles and to the District Attorney's Office for the 

County of Los Angeles, State of California, the latter office being 

responsible for the prosecution of Sirhan B. Sirhan, who was charged 

with the assassination. 

5. The Federal Bureau of Investigation did not disclose its 

investigative reports or the contents to Robert B, Kaiser or anyone 

other than the aforementioned agencies. (See affidavits of Nolan and 

Richards, Defendant's Exhibits 1 and 2).
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6. Preliminary to the trial of Sirhan B. Sirhan, the defense 

filed motions for discovery seeking inter alia portions of the Bureau's 

imvestigative reports, Pursuant to an order of the Superior Court of 

the State of California for the County of Los Angeles, the prosecution 

furnished the defense counsel in open court those portions : of the 

Bureau's investigation required by the order. (Howard affidavit and 

exhibits, Defendant's Exhibit 3), 

7. Robert B. Kaiser was not an attorney representing the defendant 

Sirhan B. Sirhan, -The prosecution did not provide Kaiser with the 

investigative reports and did not authorize him to use them for literary 

purposes, 

8. The District Attorney's Office for the County of Los Angeles 

did not make the reports of the Federal Bureau of Investigation to any 

individual except ‘under the order of discovery and only to the defendant, 

Sirhan, "and his defense lawyers. (Howard: affidavit). 

9. In the present action filed in the District Court December 15, 

1970, plaintiff, a non-profit corporation, seeks production of the 

investigation reports of the Federal Bureau of Investigation relating 

to the assassination of Senator Robert Kennedy. 

Lh oe (oe 
f ae “THOMAS “Av FLANNERY EE ye 

United States Attorney Y 

Sf Le. a 

sabe : ce Zo etic he 8 S. JOSEP Be HANNON 
Agsistape United States Attorney 

  

       

/ 
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/- Aa ged. f /. 4 X i 

ARNOLD Tl ATKENS’ oe 
Assistant United States Attorney 
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UNLTED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA - Co - 

COMMITTEE TO INVESTIGATE 
ASSASSINATIONS, INC. , 

Sse Oe EEA 
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Ve Civil Action 

U. S. DEPARTMENT OF JUSTICE, No. 3651-70 
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MEMORANDUM OF POINTS AND AUTHORITIES 
-IN SUPPORT OF DEFENDANT'S CROSS~MOTION 

FOR SUMMARY JUDGMENT 

Preliminary Statement 

This is an action filed pursuant to the Public Information Act, 

5 U.S.C. 552... +Plaintiff allegedly is a non-profit corporation organized 

under: the laws of the District of Columbia for the purpose of investi- 

gating assassinations of national leaders. In this action they seek 

production of the entire investigative file of the Federal Bureau of 

Investigation relating to its investigation of the assassination of 

Senator Robert F. Kennedy. 

‘Initially, defendant filed a motion to dismiss the instant action 

on the ground that plaintiff had not exhausted the administrative 

remedies available to it. Defendant's motion to dismiss was specifically 

. based upon plaintiff's failure to seek an administrative appeal and a 

decision at that level as required by the Act and the regulations 

promulgated by the Depertment of Justice pursuant to the Act. However, 

while this action has beenyending, an administrative appeal has been 

taken. On April 2, 1971, the Attorney General of the United States 

denied plaintiff's request ina written decision. (See Defendant's 

Exhibit 4). In view of the foregoing, defendant's motion to dismiss is 

withdrawn. “This matter is now before the Court on cross-motions for 

summary judgment.
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Argument 

Title 5 U.S.C. 552(b) 7 of the Public Information Act expressly 
exempts “investigatory files compiled for law enforcement purposes 

except to extent available by law to a private party." The legislative 

history of the Act discloses this exemption was designed to preclude 

production of "files prepared by Government agencies to prosecute law 

violators." 8. Rep. No. 813, 89th Cong., Ist Sess. (1965); see also 
H. R. Rep. No. 1497, 89th Cong., 2nd Sess. (1966). 

of this exemption, the Attorney General has stated: 

‘It should be neted that the language. ‘except to the 
extent available by law to a private party' is very differ- -ent from the phrase, ‘which would not be available by-law to 
a private party in litigation with the agency,' used in 
exemption (5).. The effect of exemption (5) is to make 
avdlable to the general public thosé internal documents 
from agency files which are routinely available to litigants, 
unless some other exemption bars disclosure. The effect of 
the language in exemption (7), on the other hand, seems to 
be to confirm the availability to litigants of documents 
from investigatory files to the extent to which Congress and 
the courts have made them available to such litigants. For 
example, litigants who meet the burdens of the Jencks statute 
(18 U.S.C. 3500) may obtain prior statements given to an 
FBI agent or an SEC investigator by a witness who is testifying 
in a pending case; but since such statements might contain 
information unfairly damaging to the litigant or other ~ 
persons, the new law, like the Jencks statute, does not 
permit the statement to be made available to the public, 
In addition, the House report makes clear that litigants 
are not to obtain special benefits from this provision, 
stating that 'S.1160 is not intended to give a private party 
indirectly any earlier or greater access to investigatory 
files ttn he would have directly in such litigation or 

' proceedings.’ (H.Rept., 11.) (Attorney General's Memorandum 
on the. Public Information Section of the Administrative 
Procedure Act, p. 38.) 

There is no dispute between the parties here that the investiga- 

tion reports of the Federal Bureau of Investigation are "investigatory 

reports compiled for law enforcement purposes." They are thus expressly 

“exempt from disclosure by the Public Information Act. Since plaintiff 

makes no mention of the exemption, it apparently concedes the applica- 

bility of it.
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Instead, plaintiff bases its claim to production of these 

investigative reports solely on the ground that one: Robert B. Kaiser, 

a journalist, has seen some of the reports. Plaintifé thus erroneously 

concludes from this that it is entitled to see the reports if one member 

of the general public has seen some of tem. This contention deserves 

closer examination. 

The complaint alleges and unsupported assertions in plaintiff's 

statement filed pursuant to Local Rule 9(h) state the FBI file was 

"made available" to Robert B. Kaiser. ‘Plaintiff carefully avoids 

saying the records were made available by the FBI ot the prosecution 

staff in the Sirhan B. Sirhan trial. An explanation of plaintiff's 

assertion is partially apparent from the preface of Kaiser's book 

which is appended to the complaint. 

Kaiser states in the preface to his book "R.F.K. Must Die! " 

that he waS 4@ reporter wie "wangled sity way inside the’ case." Nowhere 

does he state in the material provided by plaintiff that the FBI or the 

prosecution staff made the investigative reports available to him. 

He affirmatively says the FBI reports were produced for the defense 

attorneys pursuant to a motion for discovery. (Preface, pp. 11-12). 

: He then relates that in exchange for funds. provided for Sirhan's defense, 

he was given "entree" to the defense lawyers and their case, He 

implies that his perusal of the reports in issue was with the permission 

of defense counsel and was limited to.those reports furnished the 

defense, 

Clarification is provided in the sworn affidavits of Richards 

and Nolan of the Federal Bureau of Investigation and of Howard, who 

served on the prosecution staff in the Sirhan trial. These are appended 

to defendant's motim.
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The assassination of Senator Robert F. Kennedy was a matter. of - 

great public concern. “The matter was extensively investigated by ‘the 

FBI and consistent with its policy of assisting State law enforcement 

agencies in matters of joim interest, the Bureau provided the reports 

of its investigation to the United States Attorney. in Los Angeles and 

the District Attorney's Office in Los Angeles County, which was respon- 

sible for the prosecution of Sirhan, ‘The affidavits. of Nolan and 

Richards make clear that these reports were furnished only to the 

aforementioned.-law: enforcement authorities. They were not made’ avail- 

able to the public or to Robert B. Kaiser, 

The affidavit - of John Howard, Chief Deputy District. Attorney of. 

Los. Angeles: County and a member of the. prosecution team in’ ‘the Sirhan 

trial, establishes that portions of the FBI reports were furnished. to 

the defense pursuant to motions. for discovery, and. upon order of the 

Court’. . The records were provided to Sirhan and. his defense counsel in 

cpen court, The District Attorney' s of five in Los Augeles did not make 

them available to the publie, nor did it make them available to Kaiser, 

Thus, neither the Federal Bureau of Investigation wr the District 

Attorney! s Office in Los “Angeles has made the reports available to 

‘anyone other than a Law enforeénent agency: except | ‘pursuant to a court 

order, 

If Kaiser. saw the reports,’ as he claims, he reviewed only a portion 

of the reports - those provided Sirhan and his’ defense = and these were 

seen only as-a resit of his own. unofficial intervention in the trial, 

It is not clear whether his’ conduct was with the approval of . the defense 

‘lawyers, However, it is of little consequence whether the defense 

lawyers authorized Kaiser to see the reports or. not, their decision on 

such a matter is not that of ‘the governmental agencies possessing the
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records and cannot impute authorization to the United States or the 

State of California. Moreover, if Kaiser personally engineered his own 

access to the documents, his actions do not transform the reports into 

public records, : 

As noted earlier, the Public Information Act. did not change the 

earlier law with respect to disclosure of investigatory files for law 

enforcement. The language embodied by Congress in the exemption 

"except to the extent available by law to a private party" limits 

disclosure to the defendant and his attorney; it does not permit the 

information to be made available to the general public. ‘Gongress did not 

intend "to give.a private party indirectly: any earlier or greater 

access to‘ investigatory files than he would have directly in such 

litigation or procecdings." H.R, Rep. 1497, 89th Cong. ond Sess. 

p. 11 (1966), It follows that Congress did not accord’ the general 

public greater rights than the litigant. 

In his decision denying plaintift' Ss request for production of the 

investigation the Attorney General acknowledged the intent of Congress, 

stating: 

"There are strong reasons of public policy against un-. 
necessary distributions of exempt investigative files, and 
there are strong policy considerations for. the protection of 
the personal reputations and the personal privacy of defendants 
who have obtained such files under court order. It must also 
be borne in mind that the privacy and other interests of 
persons other than defendants may be involved in such files, 
In short, the fact that a defendant may have obtained. access. 
to such records by a court order that is designed to protect 
his inerests clearly does not mean.the records should there~— 
fore be made public. And if the defendant or his lawyers 
make such’ records available to persons of their own choosing 
for uses which they hepe will be helpful to the. defense, 
that fact does not necessarily mean that this Department 
should make the same records generally available:" 
(Defendant's Fxhibit 4).
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For the foregoing reasons, it is respectfully submitted that the 

Court grant defendant" s motion for, “Sumnary judgment. 
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United States Attorney . 
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UNITED STATES DISTRICT COURT | 
POR THE DISTRICT OP COLUMBIA 

| COMMITTER TO INVESTIGATE ASSASSINAT IONS, ING. } 

oo, oe ) 
- Plaintiff ) 

} 

¥ ) Civil Action 

: } No, 3651-70 

U.S. DEPARTMENT OF JUSTICE ) 

oe } 
Defendant } 

- REQUBST FOR ADMISSIONS 

Pursuant to Rute 36 of the Federal Rules of Civil Procedure. 

plaintiff, Committee to Investigate Asgsaseinations, Inc., requests defendant, 

U.S. Department of Justice, within 30 days after service of this request to 

make the following admissions for the purpose of this action only and. subject 

_to all pertinent objections to admissibility which may be interposed at the trial; 

that eack of the following statements is truc: | 

1) that exhaustion of administrative remedies by anyone with 

respect to particular government records sought under the Freedom af informa- 

tion Act (5 U.S.C. 552) obviates the need for exhaustion by anyone clee seeking 

the exact same records isince the government has cited exhaustion by Michael 

Clark, not a party to this sult, as exhaustion of plaintiff's remedies}. . 

2) that copies of some of the FBi, bought in thia case were given . 

under court order to Sirhan's attorneys. 

Page 1 of 3 pages  
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3) that no restrictions were placed upon the use to be made 

of the records by Sirhen's defense attorneys. 

4) that copies of all of the records sought in this case were 

given without court order to the Los Angeles District Attorney's office. 

5) thet, ence copies were given to the DA's office, the FBI 

and Department of Justice lost effective control over their availability to 

persons outside the sphere of law enforcement. 

6) that the DA's office made all of the subject records 

available to Robert Kaiser. 

7) that Robert Kaiser was ‘not and ta not either au attorney, 

licensed investigator, or an employee of any attorney. 

8) that Robert Kaiser was and is @ free-lance writer. 

9) that no restriction was placed on Rebert Kaiser's use of 

the subject records. 

1G) that Miss Janet Ward, an employes of the DA‘s office, 

made copies for Robert Kaiser of pages of said records upon his request. 

11) that PBI Agent Reger Lajeunesse was aware of Rebert | 

Kaiser's access to the recerds and his plans to publish a boek, which was 

to be based ia part upon such records, at the conclusion of the Sirhan trial. 

12) that the Federal Government made no attempt to enjoin 

Robert Katser’s access to the records or his use of them for literary purposes. 

13) that the Federal Government made no effort to suppress publi- 

cation and distribution of Robert Kaiser‘s book, RFK Must Die. 

Page 2 of 3 pages  
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14) that Theodore Taylor, another free-lance writer and co-. 

author of the book, Special Unit Senator: the lavestigation of the Assassination 

of Senator Robert F, Kennedy (Random House, 1970), also had access to the 

records in question and made Hterary use of same. . | 

| 15) that Pete Noyes, chief of CBS News in Los Angeles, had secess to 

the records in question. 

16) that psychiatrists, Dre. Bernard Diamond and Seymour Pollack, 

had access to the records in question, . 

17) that any FBI” secrets”, if any, contained in the documents are 

already compromised. 

18) that any PBI - informant relationship will not be further compro- 

mised by making available to plainciff records which have already been read and/or 

copied and/or publicized by a number of people outside of law enforcement. 

  

Bernard Fensterwald, jr. 
Attorney for Plaintiff 

Date: 

Page 3 of 3 pages  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

COMMITTEE TO ONS TR 
ASSASSINATIONS , . INC. . . 

| ‘vedas, - 
ve 

Civil Action 
U. S. DEPARTMENT OF JUSTICE, Ne. 3651-78 

Pefendant , 

  

DEFENDANT'S RESPONSE TO 
REQUEST FOR ADHISS IONS 

Defendant, by ite attorney, the United States Attorney for 
the District of Columbia, submits the following responses. to 
plaintiff's request for admissions filed pursuant to Rule 36, F.R.C.P, 

1. “ithin the context of this case and with respect to the 

particular documents sought, the request for admission fa admitted, 

2. Defendant admits some copies of the F.B.I. records were 
turned over to Sirhan's defense attorneys pursuant to an order of 
the Cuperior Court of the State of California for the County of 

ios Angeles. 

3. The sole issue involved in the subject matter of this 

litigation is whether the Hepartment of Justice author z zed any 

of its agents to reveal or turn over to any private person the 

government investigatory reports sought. in this proceeding so aa 
‘to thereby waive the statutory protection and exemption afforded 

these reports by 5 U.S.C, 552(b) 7. Thus, whether the Superior 
Court of the State of Califorata for the County of j.os Angeles 
placed restrictions on the use to be made of the records turned 

over to Sirhan's defense attorneys is irrelevant as provided in
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Rule 26(b)(1), which is incorporated in Rule 36, F.R.C.P. Defendant 

therefore ebjects to request for admission #3. 

4, Gefendant admits that consistent with the Department of 

Justice policy to cooperate with other law enforcement agencies 

copies of the records sought were loaned to the fistrict Attorney's 

Office of Los Angeles Sounty for the purpose of prosecuting Sirhan. 

5.°16. Defendant objects for reasons asserted in its response 

to request for admission #3, 

11. Request for admission #11 is denied, 

12. pefendant denies any knowledge of Kaiser's alleged access 

to the documents sought herein and further denies ‘mowledge of his 

intention to use them, if ‘he ‘id gain access to the records. 

15. ‘Sefendant admits request for admission #13. 

14. hefendant objects to request fox admission #14 for 

reasons asserted in its response to #3, If request for admission 

#14 contains the implication that access to the records in cuestion 

was made available by a federal official, then recuest for admission 

414 is denied, 

15. vtefendant objects and incorporates herein its response to 

reeuest for admission #13. 

16. Defendant objects and incorporates herein its response to 

request for admission #13. 

17.-18. -Defendant objects for reasons asserted in ites response 

to request for admission #3, 

is/ 
THOMAS A, FLANNERY 
United States Attorney 
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PGR THE DISTRICT OF COLUMBIA 

  

2 
— 1 

COMMITTEE TO INVESTIGATES z 
: ASSASSINATIONS, INC., a 

s 

-Plaintife ¢ 

z 

v. t CIVIL ACTION HO. 3651-790 

| - 

SS. DEPARTMEET OF JUSTICE, +4 

: 2 

Defendant, 3 

2 

‘t 
  

PLAINGIFY'S MOTION. TO DETERMINE ; 
THE SUFFICIENCY OF DEFENDANT’ s RESPONSES 

70 REQUEETS FOR ADMISSIONS . 

“Le ‘Under - Rule: 36," FLR.CLP., - plaintiff, by its attorney, 

‘on April 26, 1971, made _pequests for. admissions of eighteen 

‘specific matters. — 

| 2. On May 28, Aefendant rezponded to this request by 

, adettting the correctness: ef foux assertions (Glos. 1, 2, 4, and 

13), by denying the correctness of one assertion (wo. 11), by 

denying knowledge. as to. one assertion (Ne. 12), and by objacting 

to the relevancy of twelve assertions (Hos. 3, 5, 6, 7, 5, Dee 

16, 14, 15, 16, 17, and 18). 

3. As to item Bo. 12 in which “defendant denies any know~ 

ledge of Xaiser's alleged: access to the documents sought herein 

and further denies knowledge of his intention to uee thes, if ha 
did gain aecesa: to the records, * plaintiff would refer to 

Bxhibit D of the complaint in this action, a reproduction of 

. Page 1  
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certain-pages of Kaiser's book, REK MUST BIR, and specifically 

to page 321 where Kaiser writes “while the lwwyers settled down | 

to the weary task of picking twelve jurors and six alternates, I 

continued to read the Federal Bureau of Investigation's Office 

File 56-156, Bureau File No. 62-357. Thee. impressively heavy, 

comprising at least 4,900 pages ef veports frog special agents 

all over the United states who looked into the case ef Sirhan 

Bishara Sirhan ‘upen request of the Attorney General of the 

United States under the Civil Rights Act of .1966 and the Vetting 

Rights Act of 1965.°" Kaiser went on to say that "it was well 

written. The report of the assansination itself by Amagee 0. 

Richarda, Jr., of the Los Angeles office was a model of tele 

graphic clarity.° ‘Phen Kaiser quotes from Agent Amsadee's report 

as follows: 

“At approximately 12:15 a.m., 6/5/68, »onater 
ROBERT F. KENMSDY proclaimed victory in Calif- 

arnia primary election in crowded Embassy Room, 
Ambassador Hotel, 3400 Wilshire Boulevard, Los 
Angeles. As SBNATOR KENNEDY and party were 

leaving imbassy Reea through kitchen axit, a 

series of shorts were fired. by an. unknown indi- 

vidual, subsequently identified as SIRHAN 

‘BISHARA SIRBAN, SENATOR KERBEDY. fell backward 

onto ficor, critically weunded with bullet in 

brain, SIKBAM wreatied: to: floer, disepmed and 
turned over to Los Angeles, Calitornia, © Police 

Department. (LAPD) .” 

From this alone, defendant bepartwent. of Justice showld be able 

to state whether Kaiser did or did not have access to the file 

in question and whether or not they attempted to anjein his 

access Or Use. 

Further, Rule 36 states: “An answering. party may not give 

lack of information er knowledge as a reason for failure to admit 

or deny unless he states that he has. made reasonable inquiry and 

that the information known or readily obtainable by him is insuf+ 

ficient to enable him to admit or deny.* Defendant has many nany 

Pace 2  



      

~34- 

agents in the Los Angeles area, any one of whom could enquire 

of Kaiser and/or tha Olstrict Attorney's office as to Kaiser's 

access to the file if there ia any real doubt as to it. Furth ry 

defendant must of its own knowledge know whether it atteapted 

enjoin Kaiser's RCCSSS OX Use. 

4. As .to items 3, 5, 6 7, 8 3, 1O. 14, 15, 16, 17, 18, 

defendant cbhjects on the ground of irrelevancy. He reaches sng 

position solely on the conclusion of law that "the sole issue 

involved in the subject matter of this litigation is whether th¢ 

Department of Justice authorized any of its agents to reveal or 

turn over to any private person the government iavestigatary 

reports sought in this proceeding so ss to thereby waive the 

statetory protection and exemption. afforded these reports by 

3 U.S.C. §552 (b) (7) .* 

Plaintiff contends that defendant is in error in defining 

what it claims as the “sole.isasue” in the litigation. Soawhere 

in the text or legielative history ef 5 U.5.C, §552 is there 

mention of authorizgation.or waiver, The statutory provision and 

its history spesks clearly in teras of the equal availability of 

government documents te citizens. if one citizen legally gets 

access to documents, they must be, according to the grovisions 

of the statute, equally made available to all citisena, 

defendant Department of Justice admits a} that it voelunta~ 

riiy and without court order “loaned“ the documents to the Los 

4ngeles District Attorney, and b) that a court order compelled 

release by the District Attorney of the documents to Sirhan's. 

Gefense. Yet it will not admit or deny “that no restrictians 

ware placed upon the use to be made of the records by fixchan's 

defense attorneys" (No. 3) which is = matter of eourt reeard. 

‘g w ag}
 % hea
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Tt will not admit or deny “that, onde copies were given to the 

bistrict Attorney’s offica, the FAI and Department ef Juatice 

lest effective control over ‘their availability to persons outaide 

the sphere of law enfortement” (Ho. 4). 

it is the plaintiff's contention that items Hos. 3, 5, 6, 7, 

3, 3, 10, 14, 15, 16, 17, and 18 are directly relevant to legal 

issues in litigation and the defendant either has or can easily 

obtain the knowledqe necessary to admit or deny each and every 

one of the requests for admissions. 

5. Specifically as to items ‘Nos. 15 and 16, "Defendant 

objecta and incorporates hersin ite response to request for 

adwission No. 13." Yet, in reply to'No. 13 defendant repliod 

simply that it “admits requests fer admission No. 13"; nothing 

more. 

WHEREFORE, plaintiff prays that this honorable court will 

order defendant Department of Justice asither to admit or deny all 

of the requests for admissions forthwith or withdraw its Motion 

for Summary Judgment; if there dre substantial factual nattars 

in dispute, plaintiff prays that this honorable court will set 

n@ matter dom proaptly for trial. 

RESPECTFULLY SUBMITYED, 

BERNARD FEHSTERWALD, JR. 

$03 léth st., B.H. 

Washington, §9.C. 20006 

Pel: 347-3919 

Attorney for Plaintift  
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

COMMITTEE TO” INVESTIGATE | 
ASSASSINATIONS, JINC., 0: 

Plaintiff :- 

oe ee 2. Civil Action 

No. 3651-70 

oo
 

be
 

OF
 

te
 

Def endant 

MEMORANDUM AND ORDER 

This is an action. for injunctive relief: sought 

‘wndex, -the provisions of 5 U.S.C. § 552. (Supp. 1967), 

_ popularly -known.as the Freedom of..Information Act. ‘The 

. Plaintiff organization secks an order of this Court 

|| directing the Justice Department: to produce and make 

_awaildble for copying FBI Office File No. 56-156, 

| Bureau. File No, 62-587, the FBI study of the assassina- 

ion of Senator, Robert Fe Kennedy. . Pending. before the 

. Court at this time.are Plaintiff's Motion to Determine 

the Sufficiency of Defendant's Responses to Requests for 

_ Admissions .and cross motions for summary judgment. Upon 

consideration of these motions, the memoranda in support 

thereof and in opposition. thereto, the statements of material 

facts as to which there is no genuine issue and the 

affidavits filea nevein, it is the ‘conclusion of. this 

Court that plaintife is not entitled to the relief sought. 

preliminarily, it should be noted that as this Court 

views the facts set forth in ‘defendant! s statement and 

the applicable Taw, “defendant's answers to plaintiff's  
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requests for admissions. are. sufficient. “AS to the 

_eross motions for summary: Judgment , the unéontested 

facts are that the FBI made this file’ available to the 

Los angeles, california, Law ‘enforcement agency that 

prosecuted Sirhan B. Sirhan and that agency made 

available to Sirhan! s defense cotinsel only those parts 

‘of the file which were ordered disclosed by the | 

California Court as a result of a defense motion for 

discovery in that criminal trial. Plaintif£ does not 

assert nor do the facts indicate that thé FBI ever made 

the file available to the writer Robert. B. Kaiser. 

Plaintiff does ¢ontend,. however, andthe statements 

of fact of both parties indicate: tHat the writer did gain 

“access to the file as is. evideliced by various passages 

in the book eventually written about the assassination. 

Plaintiff contends. that because this writer somehow 

gained access to: the file, ‘tHe Freedom of. Information Act 

exception relied ‘upon by ‘the. defendant herein, no longer 

applies. Deferidint Justice Department relies on 

exception Cy; that ist 

(b) This. séction does not apply to matters 
that are-- 

(7) investigatory files compiled for law 
enforcement purposes except to the extent 
available “by law to a ‘party’ othér than an 
agency. 

10 Ues.c. § 552(b) (7) (Supp. 1967). 
Tt is clear to this Court that the file sought by. 

plaintiff herein is an investigatory file that was only 

made available toa party in criminal litigation as  
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required by Laws it is still covered by exception (7) of 

the Act and is: thereforé, not subj ect to disclosure 

pursuant to that Act. 

There may be some question of fact as to whether 

the file was made available to the writer through 

Sirhan's defense counsel. There is no question, however, 

that the FBI did not discJose it to the writer. ‘This 
investigatory file is clearly within the exception 

as stated, and it is, therefore, . by. the Court this 

ae of July, i971, 

ORDERED, that Plaintiff's Motion to Determine the 

Sufficiency of Defendant's .Responses to. Requests for. 

' Admissions be and the same hereby is denied: and it is 

FURTHER ORDERED, . that PLlaintitets Mot:lon. for 

Summary Judgment be and the same hereby is denied; 

and it is | 

FURTHER. ORDERED, that Defendant's Motion for Summary 

Judgment be and the same hereby is granted: and it is 

FURTHER ORDERED, that, this case be and hereby is 

dismissed. 

  

July Lo . 41971 
(Date)  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  

COMMITTEE TO INVESTIGATE } 
ASSASSINATIONS, INC., ) 

Plaintiff, ) 
. ) 

ve , ; Civil. Action 

U.S. DEPARTMENT OF JUSTIC:, ) No. 3651+70 
} . 

nefendant. } 

 ) 
.) 

ORDER 

Upon consideration of defendant's motion to extend time to 

respond to plaintiff's motion for summary judgment, plaintiff's 

opposition thereto, and it appearing that good cause for the ex- 

tension of time has been shown, it.is by the Court this 

day of April, 1971, 

ORDERED that defendant's motion for an extension of time 

be and it hereby is granted, and defendant is granted to and 

including April 15, 1971 to respond to plaintiff's motion for 

summary judgment. | 

Certificate of Service 

I HEREBY CERTIFY that service of the foregoing proposed 
Order has been made upon plaintiff by mailing a copy thereof to 
attorney for plaintiff, Bernard Fensterwald, jr., 965 Léth St., 
N.v., “ashington, BD.C., on this 21st day of April, 1971. 

isi 

Assistant United States Attorney
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a UNITED STATES DISTRICT COURT 
5 -  . . . FOR IHE DISTRICT OF COLUMBIA 
u 

if: 
ee ec c ecw ence cee wecewn: 

jiCommittee to Investigate 8 
i Assassinations : 

“'927 15th St., N.we ; : 
: Washington, D.C. 30005, | : 

i ‘Plaintifé : 

‘ ov. + Bile Number: 3651-70 

i ae . | = | 

‘United States Department : : 
“O£- Justice, ~~ a : 
i ; ; : 
a “ Defendant: “: 
i: 3 

3 “NOPECE OF APPEAL, - 

i Notice is hereby given that the Committee to Investigate 

(Assassinations, plaintigs above named, hereby appeals to the 

{United States Court’ of Appeals for the District (of : Columbia from 

ithe Summary - Judgment entered in this | action on the 29th day of 

ligaty, 1971. 

  

  

i 

if : a ee Soe - 

Be a fe — Ht etf, L oH Fake BERNARD PENSTERWALD, aR. 
4 Cs _ 905 16th st., N.w. 

rf Pes ee a ORS eh “Washington, ‘D.C. 20006 
7 Pel: 347-3919 
: Attorney for the Plaintiff 
Bo mo, a . 
4 : oe "CEREIRIGATS OF "SERVICE 
i a 

! : I hereby certify - ‘that. a ‘copy: of this Notice of Appeal was 
served. by mail this 10th iday, .of September, 1971,. upon the U.S. 
‘Attorney for the ‘District of Columbia, Attorney ‘for Defendant. 

  

ao 
me Lk oo » eancken vccn Rot Dr- { 

begs “BERNARD FENSTERWALD, JB.
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AFFIDAVIT OF ROBERT BLAIR KAISER 

ROBERT BLAIR KAISER, being duly sworn, deposes and says: 

That I am 2 free-lance journalist, ‘presently residing at 

4711 Natick, Sherman Oaks, ‘california, and author of the book, 

RFK MUST DIE, a book about the assat ination of. Senator Robert F. 

Kennedy. | . 

That, in connection with my investigation into the assagsina- 

tion of senator Robert F. Kennedy; I wae given complete unlimited, 

and unrestricted access to FBL Office File No.’ 56-156, Bureau Fila 

No. 62-587. - 

that. there files dealt exclusively with the said assassina- 

tion and consisted of more than 4,000 pages of reports, photographs, 
ste. a ; . 

That access was 5 given to. me to. examine ‘the files without 

limitation in the offices. of. the. District of Attorney .of Los 

Angeles County. | 

- That I was told that the whole, FBI file on the agsaesination 

was being made available to me. 

That I conducted ‘my lengthy examination ofthe FBI file over 

a period of months under the custodial. supervision of the employeds 

of the staff of the District Attorney of Los Angeles County. 

That I was permitted to take notes and make xerox copies of 

the material contained in the FBI. files 2 few. samples of xeroxes 

are attached to this affidavit. 7 

That my knowledge gained from the examination, as well as 

my notes and xerox copies were used extensively in the preparation 

of my book RFK MUST DIE. 

Page 1  
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That I am unaware of any court order requiring that access 

to the whole FBI file be mader it is my belief and information 

that the complete file: was voluntarily given by the FBI to the 

District Attorney's 8 office and. that the latter agreed to make it 

all available to the sirhan defense after the court ordered that 

certain parts of the file be made available under the right of 

discovery. 

That no ‘one, either from the District Attorney’ s office, the 

FBI, or elsewhere, indicated in any way | that there was any Limi- 

tation. on the use to be made by me of the examination of the FBI 

file, and particularly ag to Literary use. o | 

That, in addition to complete physical access to the file, 

I received ‘from FBI Agent: Roger La Jeunesse oral dissemination of 

certain information and material developed : in comnection with the 

federal governnent' s investigation “into the death of senator 

“Kennedy. | 

That another author, Robert Houghton, was given complete 

access to the file by. the FBI and that he made use:of it in writing 

SPECIAL UNIT SENATOR, which he co-authored with Theodore Taylor. 

Author Houghton's access was given without any court order. It 

is not ‘known to. affiant: whether said Theodore Taylor had physical 

“access: to the File, but the book reveals reliance on the content 

‘of the file. specifically, affiant asserts that the part of the 

Houghton-Taylor book dealing with Crispin Curiel Gonzalez relies 

heavily on the FBI investigation and file. 

    ROBERT BLAIR KAISER 

Page 2
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v PPO LTIGN TO FILING oF 
APELCAVIT OF ROBURT BLain £3i- 78 

Somes now defendant by its attorney, the Unite! -Lates «ttorney 

for the . istrict of Columbia, and opfoses the filing of the affidewir 

of ‘ebert “lair kaiser for the’ followinr reasons: 

  

on daly i Lo7L, this court entered an ortier « 

tuugment for cefendant, Plaintiff subsecuently filed « notice of 

anoeal on September La, L97L. The affidavit pluinriff now seeks fo 

File was not before the Court at the time of its ruling althourch 

olaintiff had ample opportunity to nresent it since the complaint 

in this action was originally Filed Secember 15, 1979, ‘The affidavic 

was thus not a sart of the record at the time of the Court's guling 

and may not apbropriately be added to supplement ‘the record at this 

humccure, 

Noreover, the affidavit adds no information which would afifer& 

the memorandum opinion and ruling of the Court in this uction, 

caiser, in the affidavit, reaffirms the fact already established wou: 

is access to the Files in question was permittee by the Listric. 

,trorney's Office in 108 Angeles County anc not the veceral “area 

of Investigation, Althouzh he coes not make reference to bis 

  

impointment 38 an investigator for the defense tean of oichaum,



(JOINT APPENDIX) 

In The 

UNITED STATES DISTRICT couRT 

FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3651-70 

  

Committee To Investigate Assassinations, 
927 15th St., N.W., Washington, D.C. 

Plaintiff, 

Vv. 

United States Department of Justice, 
Washington, D.C. 

Defendant , 

  

RELEVANT DOCKET ENTRIES 

i. Complaint [JA~1] 

e. Defendant's Motion To Dismiss [JA-4] 

3. Plaintiff's Opposition To Motion To Dismiss and Motion 
For Summary Judgment [JA-8] 

4. Defendant's Cross-Motion For Summary Judgment [JA-17] 

5. Plaintiff's Request For Admissions [JA-27] 

6. Defenant's Response To Request For Admissions [JA-30 ] 

7. Plaintiff's Motion To Determine The Sufficiency Of Defendant's 
Response To Requests and Admissions [JA-32] 

8. Memorandum and Order Granting Defendant Summary Judgment 
and Denying Plaintiff's Motion to Determine Sufficiency 
of Responses to Requests For Admissions [ JA-36] 

9. Notice of Appeal [JA-40] 

LO. Affidavit of Robert Blair Kaiser [JA-41] 

Ll. Opposition to Filing of Affidavit of Robert Blair Kaiser EJ A-43]  
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Baacerseceane neers ee ne eeeesenon ese eene 

MBivSun. . 
COMMITTEES TO INVESTIGATE 

ASZASS INATIONS . jive: 

927 Sth St., S.W. 

Washington, D.C. 20005 

Plaintiff 

t 

z 

z 

t 

% 

3 

8 ‘ > , 

3 

s Civil Action No. 

’ 

U.S. DEPARTMENT Or JUSTICE z 

10th & Constitution Ave., N.W. 1 

Washington, 9.C. z 

3 

Defendant z 

s 

t 

i weer eesceost eevee eneraerseeeBeonnneves 

COMPLAINT 
—_— eee 

(Pursuant to Public Law 89-487; 5 U.5.C. $552) 

1. Plaintiff brings this action under Public Law 

89-4877 353 U.S.C.. §552. 

2. Plaintiff is a non-profit corporation, organized 

under the laws of the District of Columbia, for the purposes of 

investigating the assassinations of several of our more important 

national leaders, discovering the identity of those responsible 

for these assassinations, the reasons why the whole truth relatin 

to them is suppressed, and educating the public and Congress as 

to true facts regarding these various matters. 

3. Defendant is the U.S. Department of Justice. 

3 

4, Senator Robert Francis Kennedy, one of our national 

leaders, was assassinated in Los Angelss in June, 1968.  



    

5. The defendant Department of Justice, by and through 

ita investigative arm, the Fedexal Bureau of Investigation, madd 

an in-depth study of the murder, which was compiled into a file 

of approximately 6,000 pages and designated as Office File 

56-156, Bureau File No. 62-587. 

6. Said FBI file was made available to Sirhan B. 

Sirhan and his counsel (Messrs. Russell Parsons, Grant Cooper, 

and 2. Z. Berman) for preparation of his defense against a charde 

of First Degree Murder in Loa Angeles County, California, in thd 

wrongful death of Senator Robert Francis Kennedy. 

7. Said FBI file was also made available to Hr. Robart 

¥. Kaiser, who paid Sirhan B. Sirhan approximately $32,000.00 f¢ 

the privilege of writing his *inside story.“ 

8. Mr. Robert F. Kaiser ia neither an attorney nor 

licensed investigator, but rather a journalist and self-styled 

free lance writer. 

9. Mr. Kaiser's “inside story" was published as 

R.F.K. Must Die; a History of the Robert Kennedy Assassination 

and its Aftermath, EP. Dutton, New York, 1970 (Library of Congy 

Catalogue Number 74~-86074). 

10. On page 11, 12, 321, 322 of RFK Must Die, Mr. 

Kaiser acknowledges the availability to him of FBI Office File 

56-156, Bureau File Ho. 62-587. [See Exhibit A, appended hereto] 

li. On Octeber 19, 1970, plaintiff wrote to the 

Attorney General requesting access to the same FBI File under 

5 U.S.C. §552 and 28 CFR 16. As required by regulations of the 

Department of Justice, the latter was accompanied by a completed 

form DJ~1128 and a check for $3.00. [For a copy of the letter, s¢e 

Exhibit B, appended hereto. ] 

Page 2 
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12. Ina letter dated December 8, 1970, plaintiff 

again wrote defendant, renewing his petition to see the FBI file. 

[See Exhibit C, appended hereto. ]} : 

13. Ina letter dated Decesber 7, 1970, defendant 

Department of Justice, over the signature of the Hon. Richard 

G. Kleindienst, Deputy Attorney General, refused to make the said 

vBI file available as it is “not subject. to G@isclosure under the 

provisions of 5 U.S.C. §552(4) (b) (7)." [Exhibit D, appended 

hereto. ] 

14. The request remaining denied after exhaustion of 

administrative remedies, plaintiff files this complaint persuant 

to Public Law 89-487, 5 U.S.C. §552, further alleging that, pur- 

suant to this law, the records must be made available to it, and 

the Court shall determine the matter ge novo, and the burden is 

on the defendant to sustain its refusal. 

Wherefore, Plaintiff prays this honorable Court for 

the following relief: that' Defendant be ordered to produce and 

make available for copying FBI Office File No. 56-156, Bureau 

File We. 62-587 and such other relief as this Gourt may deen 

just and equitable. 

BERNARD FENSTERWALD, JR. 

965 16th st., N.W. 

Washington, D. C. 20006 

fel. 347-3919 

Attorney for Plaintiff 

pated {lec 7, 1970 

Page 3  



° COMMITTEE TO INVESTIGATE 

ASSASSINATIONS 

927 IStw STRET, Nw. 

WASITINGTON, D.C. 20005 

(262) 247-3837 
- 

ABUNARD FENSTERWALD, JR. . 
TOARR OF DIRECTORS 

EXECUTIVE DIRECTOR 

WASHINGTON, D. GC. FRED COOK, INTRERLAKON, NW JERSEY 

JOUN ENR PAULA, AUSTIN, Texas 

INSTERAVALD, JM. WASH. 

ONDE, NEW YORW, N.Y. 

JIM GATTISO NEW ORLEANS, LA. 
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WILLIAM TURNER, MiLL VALLEY, CALTP. 
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PARIS That 

Attorney General John Mitchell . 
Department of Justice] 
Washington, D. Cc. 

Dear Mr. Attorney General: 

Attached hereto is a completed form DJ-118. a request for 
accesa to official records under $ U.5.C. 552(a}. and 
28 CFR Part 16. 

The records sought are an FBE file with respect to Sirhan 
B. Sirhan. 

If it were not for the fact that the file in ‘question had 
been made available to writer Robart Binir Keiser, and 
had not Mr. Kaiser made this fect known in his new beok, 
RFK Must Die, [please see Attachron"i, you might be in- 
clined to answer tha: the records in aveoctien vere within 
an exemption in 5 U.5.Cc. 552. Reweves thoy hate been 
made available to a commercial wr id are the basis, 
at least in part, for his publishes host 1 ve can see no 
reason why they should not be mado eqnaily eval table to 
our Committee, as 5 U.S.C. 552 requize ceuality of treat- 
ment in access to records. 

  

Therefore, we hope that the records can be made available 
without serious delay. 

Most respectfully yours, 

Bernard Pensterwald, dr. 

° Executive Directer  
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Exaimir CG. 

OFFICE OF THE DEPUTY ATTORNEY GENERAL 

WASHINGTON, D.c. 20530 

DEC 71876 

  

Mr. Bernard Fensterwald, dr. 

Executive Director 

Committee to Investigate Assassinations 

925 15th Street, N.W. 

Washington, D. ©. 20005 

Dear Mr. Fensterwald: 

Reference is made to your letter of Octoher 19. 1970 

I with attachments requesting access to une files of tne 
Bureau of Investigation in the matter of Sirhan BR. Sirhan. . 

D . 9 Qu o ry oo
 

I am unable to comply with your reques’ for the reason 

tnat such files are not subject to disclosure univer t.e provisions 

of 5 U.S.C. 552 (4)(b)(7). 

Your check dated October 19, 1970 and drawn on the Riggs 

National Bank is returned herewith. 

Sincgyely. ) 
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‘R, F, KX. Must Die!” 
A History of 

the Robert Icennedy Assassination 
| and lis Aftermath 

by 
Robert Blair Kaiser 
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E. P. DUTTON & CO., INC., NEW YORK, 1970 
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Preface 

When yet another assassin’s bullet took the life of yet another Kennedy, the 

whole world demanded to know who did it and why. They soon discovered 

who. It was a young Palestinian Arab refugee with a strange double name: 

Sirhan Sirhan. But the story of why he killed—which he propounded at 

the trial——_didn’t make any sense. , 

This is a book that tries to make sense of it. It is a book about the assassin 

and about those who probed him: police, prosecutors, defense attorneys, psy- 

chiatrists, psychologists, reporters. 

I was one of those reporters. Out of curiosity, mainly, and out of a 

suspicion that the public would learn something less than the whole truth if 

it had to rely on either the assassin’s unchallenged version or even the police 

estimate, I wangled my way inside the case. 

Once I was inside, I was really in. I was able to talk to Sirhan’s family 

and some of his friends, to sit in on the defense attorneys’ conferences with 

Sirhan, to become a participant-observer in the attorneys’ own private work- 

ing sessions, confer closely with the psychologists and psychiatrists in the 

case. I had access to police and FBI files, and, most important of all. I was 

able to visit Sirhan in his cell two or three times a week until he left Los 

Angeles for San Quentin, condemned to die. 

I doubt whether any reporter has ever gotten so deeply inside a major 

murder case. 

Why was I given such ‘entrée? 1 hesitate to say the answer was simply 

money. I did promise to provide funds for Sirhan’s legal defense, and I prob- 

ably would have gotten nowhere without such a promise—and delivery. 

Sirhan wanted a good private attorney and I made it possible for him to hire 

one. It wasn’t that Attorney Grant Cooper demanded a big fee. or any fee 

at all. In fact, Cooper renounced any proceeds from my writings on the case
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‘in favor of the University of Southern California Law School. Still, he 
needed some resources: the district attorney’s office spent $203,656 to prose- 
cute Sirhan. Simple fairness would dictate that Sirhan’s attorneys should 

_ have a fraction of that for their expenses (otherwise, the expression “fair 
trial” would have been a sham). And simple common sense told me that 
there was only one sure source for those expenses, the world press. The 

‘world wanted to know, the news media would pay. They did, in a modest 
way. By the end of the case, I was able to turn some $32,000, approxi- 

_ Mately half of what I had then received, over to Sirhan’s attorneys. 
But I provided more than money. I gave myself. The defense attorneys re- 

ceived most of the Los Angeles Police Department files and all of the FBI re- 
ports on the case through a legal “motion for discovery.” But neither they 
nor their investigator had time to read and digest all this material. I did. 
They didn’t have the time or the patience to draw out the assassin. I did. 
Soon, the attorneys began to need me, for, in my total curiosity, I soon knew 
more about the case than they did themselves. My reporter’s dream was com- 
plete when Dr. Bernard L. Diamond, the chief psychiatrist for the defense, 
turned to me as the chief repository of knowledge about the case and began 
taking me into Sirhan’s cell with him for his analysis of Sirhan under hypno- 

sis. . 
I am not at all sure that evéry case would lend itself to such heightened 

personal involvement by a reporter who is trying to write about it. In this 
case, however, I got access to the assassin, without giving up the right to tell 
the story as I saw it.
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“Of course it does,” said Berman, wondering to himself just how the 

judge could be persuaded to let that happen. 

“And I’ve got some books,” said Jabara fiercely, “that ought to go in 

“evidence.” 

“I'd like to have them right away,” said Berman. “And anything’ else 

you've got on the subject.” 

Jabara smiled and relaxed enough to enjoy the greatest fried shrimp i in 

town. “Okay,” he said. “Okay.” 

“Here,” I said, pushing a plate at Jabara, “have a fortune cookie and see 

what the fates have in store.” 

Jabara took a sip of .tea, opened his cookie carefully and burst into a ~ 

roar of laughter. He handed over a tiny scrap of paper imprinted with the 

message: “DON’T LET YOUR ENTHUSIASM OVERRIDE THE 

REALITY AROUND YOU.” Jabara laughed again. 

While the lawyers settled down to the weary task of picking twelve jurors 

and six alternates, I continued to read the Federal Bureau of Investiga- 

tion’s Office File 56-156, Bureau File No. 62-587. It was impressively - 

heavy, comprising at least 4,000 pages of reports from special agents all 

over the United States who looked into the case of Sirhan Bishara Sirhan 

“upon request of the Attorney General of the United States under the 

Civil Rights Act of 1968 and the Voting Rights Act of 1965.” 

And it was well written. The report of the assassination itself by Ama- 

dee O. Richards, Jr., of the Los Angeles office was a model of telegraphic 

clarity. 

At approximately 12:15 a.M., 6/5/68, Senator ROBERT F. KENNEDY 

proclaimed victory in California primary election in crowded Embassy 

Room, Ambassador Hotel, 3400 Wilshire Boulevard, Los Angeles. As SEN- 

ATOR KENNEDY and party were leaving Embassy Room through kitchen 

exit, a series of shots were fired by an unknown individual, subsequently 

identified as SIRHAN BISHARA SIRHAN. SENATOR KENNEDY fell 

backward onto floor, critically wounded with bullet in brain. SIRHAN wres- 

tled to floor, disarmed and turned c over to Los Angeles, California, police 

department (LAPD). 

The reports gave me a chance to verify many of the associations Sirhan 

had already told me about. Here were summaries of FBI interviews with 

persons who had known Sirhan in school and with some of those who had
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known him at the ranch in- Norco-Corona. Strangely, the FBI couldn't 
seem to find Frank Donnarauma, the man who had hired Sirhan at Co- 

rona, who also had an alias, Henry Donald Ramistella. (The FBI didn’t find 

~ him until April 6, 1969.) But all these persons seemed to have been pro- 

“cessed in an automatic way with no real guiding intelligence behind the 

'. perfunctory series of questions they were asked. 

_ The reports then, added up to very little, except where they disclosed 

the identity of certain persons associated with Sirhan whom he had con- 

cealed from McCowan and me. But there was no indication in the reports 

that any of these persons had less than the greatest love for Robert Ken- 
nedy. , 

What the robots seemed to do best was compile all the numbers that — 

various bureaucrats had conferred upon Sirhan in his short and mostly 

anonymous life. His passport number: 142 026. His visa number: 1669, 

issued under Public Law 203-4 (A)1(14). His alien registration number: 

A 10711 881. His unit number in the California Cadet Corps: 138 Battal- 

‘ion, B Company. His Social Security number: 569-30-3104. His number 

at the State Racing Board: 1—031944. His California driver’s license: 

M-238867. His booking number at the ‘Los Angeles Police Department: 

495 139. His booking number at the Los Angeles County Jail: 718 486. 

And, of course, the serial number of his Iver-Johnson revolver: 53725.
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  

COMMITTEE TO INVESTIGATE ASSASSINATIONS, INC., ) 

Plaintiff, ; 

Vv. ' Civil Action 

U. S. GEPARTMENT oF JUSTICES, ) No. 3651-70 

Defendant. 

Defendant, by its attorney, the United States Attorney for the 

District of Columbia, respectfully'moves to dismiss the action herein 

on the ground that the Court lacks furfediction over the subject 

matter in that plaintiff has failed to exhaust the administrative 

remedies available co it, 

Attached hereto, incorporated herein, andimade a part hereof is 

the affidavit of. Richards Rolapp, Special Assistant to the Peputy 

Attorney General of the United States: 

  

oe A rT ANNGE BE 
Gad tea’ ‘States Attorney 

  

is/ 

Assistant United States Attorney 

  - SERCIEI ARE 
: - " Apgistant United States Attorney
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

COMMITTEE TO INVESTIGATE ASSASSINATIONS, INC., ) 

Plaintiff, } . 

v. } Civil Action 

U. S. DEPARTMENT OF JUSTICE, j No. 3651-70 

Defendant. 

  

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANT'S MOTION 

TO DISMISS 

This is an action filed pursuant to the Public Information Act, 

3 U.S.C. 552. The Court, however, lacks jurisdiction of this matter 

because plaintiff has failed to exhaust the administrative remedies 

available to it. 

Title 5 U.S.C, 552(a)(3) provides in pertinent part: 

"Except with respect to the records made avail- 
able under paragraphs (1) and (2) of this sub- 
section, each agency, on request for identifiable 
records made in accordance atth ublished rules 
stating the time, place, fees to a @extent authorized 
by statute, and procedure to be followed, shall 
make the records promptly available to any person. 
On complaint, the district court of the United 
States in the district tn which the complainant 
resides, or has his principal place of business, 
or in which the agency records are situated, has 
urisdiction to enjoin the agency from withholdin 

agency records and te order the production of any 
Seener esos roperly withheld from the con- 
plainant." (eaeeee eet 

Thus, only if a request pursuant to agency regulations for a 

particular record has been finally denied prior to instituting suit 

does the District Court have jurisdiction to enjoin the withholding. 

3 U.S.C. 552(a)(3). Jurisdictional prerequisites set forth in 5 

U.S.C. 552 must, of course, be strictly followed since the sovereign 

may be sued only in the manner, and subject to the conditions, stated 

in the statute granting consent. United States v. King, 395 U.S. 

1(1969); United States v. Sherwood, 312 U.S. 584 (1941).



  

Only "{I]f the agency refuses to furnish information in its 

files to a member of the public the District Court is given juris- 

diction to enjoin the agency from withholding such information.” 

Farrell v. Ignatius, 283 F. Supp. 58, 59 (SD N.Y., 1968). Likewise, 

"Tt shouk. algo. be noted. that district court 
review is designed to follow final action at the 
agency head level. The House report states that 
‘if a request for information is denied by an agency 
subordinate the person making the request is entitled 
to prompt review by the head of the agency.‘ (H. 
Rept., 9.) In reviewing this action, the district 
court is granted ‘jurisdiction to enjoin the agency 
from the withholding of agency records and to order 
the production of any agency records improperly with- 
held from the complainant.'" [Attorney General's 
Memorandum on the Public Information Section of the 
Administrative Procedure Act, page 28]. 

The affidavit of Richards Rolapp, Special Assietant to the 

Deputy Attorney General, eatablishes that plaintiff has never appealed 

denial of his recuest for the records it seeks from defendant. 

(Rolapp's Affidavit, Par. 4). Pertinent regulations recuire persons 

seeking records from the Department of Justice to appeal from the 

initial denial to obtain a final administrative decision. 28 C.F.R. 

16.7(¢). 

Title 5 U.S.C. 552 dees not permit plaintiff to use jfudictal . 

proceedings to obtain records where, as here, he has not exhausted 

his administrative remedies. The 7th Circuit Court of Appeals has 

so held. Tuchinsky v. Selective Service System, 418 F.2d 155,158 

(7th Cir. 1969). The Court of Appeals holding in fuchinsky applies 

with equal force here: 

"The exhaustion of administrative remedies 
rule required that plaintiff seek the personal 
information initidly from appropriate lecal boards 
which might either by reason of consent of members 
involved or discretion of beard chairman provide 
him the information. In the event of an adverse



  

decision denying plaintiff the information, he can 
appeal to the appeal board, and finally seek the 
administrative review of the national director. 
32 C.F.R. 1606.56(a). Only by this method is the 
administrative process exhausted and the judicial 
process available for suit. The exhaustion of re- 
medy cule is not satiafied by leapfrogging over 
any substantive step in the administrative process.” 

Plaintiff's failure to utilize the mandatory administrative 

procedures for wquesting records requires dismissal of this action. 

It is accordingly requested that the Court grant defendant's motion 

to dismiss. 

pal 

United States Attorney 

fs 

Assistant United States Attorney 

{s/ 

Assistant United States Attorney
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UMITRHD STATES DISTRICT CouRT 
FOR THE: DISTRICT OF COLUMBIA 
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ASSASSTNATIONS, INC. 

$27 15th St., N.w. 

Washington, D.C. 20005 

Plaintiff 

Civil Action No. 3651-70 

e
e
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U.S. DEPARTMENT OF JUSTICE 

10th & Constitution. Ave.,. Rv 

Washington, D. C. : 2 
2 

Defendant : 

t 
a eeesvreenrevnaeeennse ee oetaneeeese 

  

Piaintits, by its attorney, respectfully urges the Court 

te deny defendant's MOTION TO DISMISS the action herein. 

Plaintiff, by its attorney. also respectfully moves th3t 

the Court arent SUMMARY JUDGMENT in its behalf, averring that 

there are no ‘material ‘facts in ‘issue in ‘this matter. 

Attached hereto, incorporated herein, and made a part 

hereof is a Memorandum of Points and Authorities against Defend+ 

ant's MOTION 70 DISMISS and in support. of Plaintiff's MOTION DR 

SUMMARY suvaumer. 

  

BERNARD FENSTERWALD, JR. 
905 16th St., H.W. 
Washington, D.C. 

fel. 347-3919 
attorney for Plaintiff  
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faster was vreviousty established in the record and nroviues a 
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= iv
i basis for access to the files from the Gistrict 4tcorney. th 

remaining statements in the affidavit alluding ts ucsess by othe: 

isdividuais are whoily based upon hearsay «nowledge, not personai 

vamcledge. Searsay information is not the nroner basis for on 

scfisavit. ee .ule Siies, P.RICLE. 

ror the foregoing reasons, it is reevecrfully recuested cha: 

re
 

es
 

p G fe cS ¥ 

rm
 o ) a er
 plaintiff's request to file the ‘alsesc afficovit. 

;B: 

TaeMas a. 5 TARR “ 
United :tates attorney 

    

eA 
OSE PH ci, GLANNUL 

ngeiatant United [tates «ttorney 

28: 

ARNOLG Eb. = 
Assistant initec itates Attorney 

   

Certificate of service 

i 

  

RORY CERTIITY that service of the foregoing Gpposition to 
eLting of affidavit of Robert Blair Zaiser has been made unon plain- 
-iff by mailing a copy thereof to attorney for plaintiff, Lernard 
‘ansterwald, Jr., =sduire, 905 l6éth Street, N.°., -ashington, 
a. &. ?G096 on this 13th day of Gctober, i971. 

‘ 
8; 
RENCLe eo. ALANS 
Asgistant tmited “tates strorney


