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VII. RELIEF: 

Having concluded that the present log- 
‘ging program and recreation is illegal, I 
intend to enjoin its continuance, —Be- 

cause of the ongoing nature of the log- 

ging and recreation programs, and the 
extended period over which this case has 
been pending, injunctive relief—and its 

time of application—must be carefully 

framed. In addition, since the prohibi- 

tion of the statute relates generally to 

the large-scale sustained-yield logging 

program and to recreation, and since cer- 

tain types of timber harvest—e. g. blow- 

down, insect protection, snag removal 

and other limited types of harvesting— 

do protect the forest and the water, 

specification in a decree of permitted ac- 

tivities must be undertaken carefully. 

“An early conference—or hearing—will 

be scheduled so that I may have the 

views of counsel on these and other ap- 

propriate matters. Counsel should also 

give consideration to Rule 54(b), and a 

possible stay of the injunction pending 

any appeal which may be filed. 

The foregoing shall constitute findings 

of fact and conclusions of law pursuant 

to F.R.Civ.P. 52(a).!? 

© & KEYNUMBER SYSTEM 
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well founded—of Clackamas and Hood River 

Counties, the City of Portland, and the logging 

industry, as shown by the material offered in 

support of various intervention requests sub- 

mitted in this case. 

I must derive what comfort I can, therefore, 

from my sure knowledge that if my findings 

are clearly erroneous, or-my conclusions legal- 

ly incorrect, the Court of Appeals will, -if 

asked, shortly rectify the matter. And if my 

construction of this statute survives an appeal, 

Congress, of course, will be able, by amend- 

ment, to change the statute if it agrees with 

the views of those who think this is not only 

bad law but bad forestry and perhaps bad eco- 

nomic and environmental policy as well. See 

Isaac Walton League v. Butz, 522 F.2d 945 
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CHURCH OF SCIENTOLOGY OF 
CALIFORNIA, a Nonprofit 

Corporation, Plaintiff, 

Vv. 

UNITED STATES DEPARTMENT OF 
JUSTICE et al., Defendants. 

No. CV 74-3550-F. 

United States District Court, 
C. D. California. 

April 2, 1976. 

Suit was instituted pursuant to 
Freedom of Information Act to require 
disclosure of confidential information 
supplied to Drug Enforcement Agency 

by foreign, state, and local law enforce- 

ment agencies. The District Court, Fer- 
guson, J., held that word “source,” with- 
in provision of Act excluding from dis- 

closure requirements confidential infor- 

mation furnished by a confidential 
source compiled in course of a criminal 

investigation, extends to any confidential 
source, including law enforcement agen- 

cies, and that criminal investigatory 

records, compiled for law enforcement 

purposes and. given under conditions of 

confidentiality, were exempt from disclo- 

sure requirements. 

Judgment for defendants. 

1. Records 14 
It is not the responsibility of the 

court under the Freedom of Information 

955 (4 Cir. 1975). | have had occasion else- 

where, see U. S. v. Washington, 520 F.2d 676 

693 (9 Cir. 1975), to express misgivings about 

the increasing responsibilities which Federal 

Judges have been forced to assume, either asa 

result of Congressional action or otherwise. 

12. The trial of this second claim went forward 

without the preparation of a formal pre-trial 

order. It may well be that one or more of the 

parties will wish tu suggest: that a more for- 

malized set of findings and conclusions should 

be entered, in place of, or in addition to, those 

contained in this opinion. If so, any such sug- 

gestion should be placed in regular motion 

form. 
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Act to balance equities and determine 
whether its subjective appreciation of 
the relevant policies dictates disclosure. 
5 U.S.C.A. § 552, 

2. Records 14 

The Freedom of Information Act 
does not grant the courts general super- 
visory power to control the performance 
of executive agencies. 5 U.S.C.A. § 552. 

3. Records 14 

The judicial task under the Freedom 
of Information Act is to defend the in- 
tent of Congress and to apply it to the 
documents. 5 U.S.C.A. § 552. 

4. Records 14 
Word “source,” within provision of 

Freedom of Information Act excluding 
from disclosure requirements confiden- 
tial information furnished by a confiden- 
tial source compiled in course of a crimi- 
nal investigation, does not refer exclu- 

sively to people, but extends to any con- 
fidential source, including law enforce- 
ment agencies. 5 U.S.C.A. § 552(b)(7). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

5. Records 14 

In enacting provision of Freedom of 
Information Act excluding from disclo- 
sure requirements confidential informa- 
tion furnished by a confidential source 
compiled in course of a criminal investi- 
gation, Congress did not intend to throw 
open confidential files of law enforce- 
ment agencies to general public. 5 U.S. 
C.A. § 552(b)(7). 

6. Records ¢=-14 

Provision of Freedom of Informa- 
tion Act excluding from disclosure re- 
quirements confidential information fur- 
nished by a confidential source compiled 
in course of a criminal investigation is 
applicable to law enforcement agency 
sources, 5 U.S.C.A. § 552(b)(7). 

7. Records 14 

Criminal investigatory records, com- 
piled for law enforcement purposes and 
given under conditions of confidentiality, 
were exempt from disclosure require- 

  

ments of Freedom of Information Act. 

5 U.S.C.A. § 552(b)(7). 

8. Federal Civil Procedure ¢ 2727, 
2737.6 

District court determined to retain 
jurisdiction in suit brought pursuant to 
Freedom of Information Act for purpose 
of determining which of the parties had 
“substantially prevailed” and to deter- 
mine awards of costs and attorneys’ fees. 
5 U.S.C.A. § 552(b)(7). 

Joel Kreiner, Los Angeles, Cal., Leon- 
ard Unger, Levine & Krom, Beverly 
Hills, Cal., for plaintiff. 

William D. Keller, U. S. Atty., Freder- 

ick M. Brosio, Jr., Asst. U. S. Atty., 

Chief, Civil Div., James Stotter II, Asst. 
U. S. Atty., Los Angeles, Cal., for de- 
fendants. 

MEMORANDUM OPINION 

FERGUSON, District Judge. 

This case raises the question of wheth- 
er the 1974 amendments to the Freedom 
of Information Act permit non-disclosure 
of confidential information supplied to 
the Drug Enforcement Agency by for- 
eign, state, and local law enforcement 
agencies. 

The government defendants produced 
a series of witnesses who testified that 
information provided from one law en- 
forcement agency to another law en- 
forcement agency is given on the under- © 
standing that it will not be revealed to 
members of the general public without 
the prior approval of the providing 
source. The witnesses testified that for- 
eign, state, and local law enforcement 
agencies would be: reluctant to disclose 
information to any federal agency if the 
Freedom of Information Act jeopardized 
the confidentiality of their information. 
Among the witnesses were Chief Rocky 
Pomerance, the Chief of Police of Miami 
Beach, Florida, and immediate past pres- 
ident of the International Association of 
Chiefs of Police; David C. Dilley, Com- 

mander, Metropolitan Police and Intelli-    
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gence Branch, Scotland Yard, London, 

England; and Francois Le Mouel, Con- 

troller General, French National Police’ 

Chief, French Bureau of Narcotics, Paris, 
France. 

The plaintiff Church of Scientology 
contends that the Congress intended that 
confidential irfformation provided by law 
enforcement agencies must be produced 
under the Act. The plaintiff argues that 
since it does not condone or tolerate the 
use of drugs, since it has promoted pro- 

grams which combat the use of drugs, 
and since it is not involved.in drug or 
narcotic trafficking, no valid governmen- 
tal interest supports non-disclosure. Al- 
though the government does not contest 
the fact that the plaintiff is an opponent 
of drug trafficking, it contends that the 
Act, nonetheless, permits non-disclosure. 
The government is correct. 

Background 

1. On December 4, 1974 the Church 
of Scientology of California filed an ac- 
tion pursuant to the provisions of the 
Freedom of Information Act, 5 U.S.C. 

§ 552, naming the United States Depart- 

ment of Justice, the Attorney General of 
the United States, and the Drug En- 
foreement Administration as defendants. 

2. Jurisdiction was founded on 5 
U.S.C. § 552(a)(3) on the ground that the 

action was one to enjoin an agency from 
withholding agency records and to order 
the production of agency records alleged 
to have been improperly withheld. 

1, The parties dispute as to why these docu- 

ments were released. The question may be of 

importance in determining the assessment of 
litigation costs and the propriety of an award 

of attorneys’ fees to the plaintiff. The court 

will retain jurisdiction to determine these 

questions in subsequent proceedings. 

2. 5 U.S.C. § 552(b)(7) exempts: “investigatory 

records compiled for law enforcement pur- 

poses, but only to the extent that the produc- 

tion of such records would (A) interfere with 

enforcement proceedings, (B) deprive a person 

of a right to a fair trial or an impartial adjudi- 
* cation, (C) constitute an unwarranted invasion 

of personal privacy, (D) disclose the identity of 

a confidential source and, in the case of a 

record compiled by a criminal law enforce- 
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8. Since the plaintiff maintains its 
principal place of business in the Central 
District of California, venue in this dis- 
trict was properly based upon 5 U.S.C. 
§ 552(a)(3). 

4. The plaintiff has exhausted its ad- 
ministrative remedies under 5 U.S.C. 
§ 552 and the regulations promulgated 
thereunder by the defendant Depart- 
ment of Justice. 

5. The parties stipulated that the 
amendments to the Freedom of Informa- 
tion Act, 5 U.S.C. § 552(b), which be- 
came effective on February 19, 1975, 
were to be deemed effective and fully 
applicable to this action. 

6. The Drug Enforcement Agency at 
various times released numerous docu- 
ments to the plaintiff! but a dispute 
over the propriety of the Agency’s deci- 
sion to withhold fifteen documents in 
their entirety and portions of nine other 
documents necessitated a trial on January 
7-9, 1976, and an in camera hearing on 
January 12, 1976. 

7. The defendants claim multiple ex- 
emptions under 5 U.S.C. § 552(b) with 
respect to each of the fifteen documents 
that were wholly withheld. They invoke 
the (b)(7)(C)* and (b)(7)(D) exemptions 
with respect to all fifteen documents, 
the (b)(7)(A) 4 exemption with-respect to 
ten of the documents, the (b)(7)(F)5> ex- 

emption with respect to five of the docu- 
ments, the (b)(2)® exemption with re- 

spect to four of the documents, the 
(b)(5) 7 exemption with respect to two of 

ment authority in the course of a criminal in- 

vestigation, or by an agency conducting a law- 

ful national security intelligence investigation, 

confidential information furnished only by the 

confidential source, (E) disclose investigative 

techniques and procedures, or (F) endanger 

the life or physical safety of law enforcement 
personnel.” 

See footnote 2. 

See footnote 2. 

See footnote 2. 

5 U.S.C. § 552(b)(2) exempts matters “relat- 

“ed solely to the internal personnel rules and 
practices of an agency.” 

7. 5 U.S.C. § 552(b)(5) exempts matters that 

are “inter-agency or intra-agency memoran- 
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the documents, and the (b)(1)® exemp- 
tion with respect to one of the docu- 
ments. 

8. With respect to the nine docu- 
ments in which partial excisions were 
made, the defendants contend that the 
(b)(7)(C) ® and (b)(7)(D) !° exemptions ap- 
ply to material in each of the nine docu- 
ments, the (b)(7)(F)" and (b)(2)!% ex- 
emptions to material in seven of the doc- 
uments, and the (b)(7)(A) 8 exemption to 
a portion of one document. 

9. During the course of the trial, the 

plaintiff indicated that it did not seek 
access to the internal routing procedures, 
administrative markings, or the names 
of law enforcement personnel contained 
in the documents. 

10. Each of the documents was ex- 
amined by the court in camera and testi- 
mony concerning each of them was tak- 
en in camera. The descriptions provided 
by the defendants were found to be ac- 
curate. Some of the material was found 
to have been improperly withheld, and 
after the court indicated its views during 
the in camera proceeding, the defendants 
agreed to disclose those brief portions of 
the material which had been improperly 
withheld. This is not to imply that any 
of the material examined in camera was 
withheld in bad faith. Applying the 
Freedom of Information Act exemptions 
can be a complicated and tedious task. 
It often requires line by line examina- 
tion of the documents and the making of 
subtle judgments. 

11. The court finds that the balance 

of the material was properly withheld. 
In all those instances in which the 
government claims that the (b)(7)(D) ex- 
emption justified exclusion of the entire 
document, the claim was well taken. 

dums or letters which would not be available 

by law to a party other than an agency in 

litigation with the agency.” 

8. 5 U.S.C. § 552(b)(1) exempts matters ‘‘specif- 

ically authorized under criteria established by 

an Executive order to be kept secret in the 

interest of national defense or foreign policy 

‘ and are in fact properly classified 

pursuant to such Executive order.” 

SUPPLEMENT 

The materials involved are criminal in- 
vestigatory records compiled for law en- 
forcement purposes given under condi- 
tions of confidentiality. Since the 
(b)(7)(D) exemption is applicable, it is 
unnecessary to determine the validity of 
the other government claims with re- 
spect to those documents. As to the oth- 
er documents, the court finds that the 
exemptions relied upon were properly in- 
voked with the exception of the material 
which the defendants agreed to release 
during the course of the hearing in cam- 
era. The only issue requiring extended 
discussion is the scope of the (b)(7)(D) 
exemption. 

Discussion 

The Freedom of Information Act (5 

U.S.C. § 552) was signed into law by 
President Johnson on July 4, 1966. The 
basic philosophy of the Act was well 
stated by the President in his bill signing 
statement: “[A] democracy works best 
when the people have all the information 
that the security of the Nation permits. 
No one should be able to pull curtains of 
secrecy around decisions which can be 
revealed without injury to the public in- 
terest.” Thus the Act required that 
government records be made available to 
the public subject only to nine excep- 
tions. The seventh of these exceptions, 
as it was originally enacted, provided 
that an agency was permitted to refuse 
disclosure of “investigatory files com- 
piled for law enforcement purposes ex- 
cept to the extent available by law to a 
party other than an agency.” -5 U.S.C. 

§ 552(b)(7) 
In response to what the House Com- 

mittee on Government Operations de- 
scribed as “years of foot-dragging by the 
Federal bureaucracy” (Committee on 

9. See note 2. 

10. See note 2. 

ll. See note 2. 

12. Sce note 6. 

13. See note 2.
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Government Operations & Committee on 
the Judiciary, 94th Cong., Ist Sess., Free- 

dom of Information Act and Amend- 
ments of 1974 (P.L. 98-502), at 8 (Joint 

Comm. Print 1975) (hereinafter “Legisla- 

tive History”)), on November 21, 1974, 
the Congress, overriding a Presidential 
veto, enacted a series of amendments to 

the Act. The amendments in general 

were designed to undermine governmen- 
tal secrecy and to strengthen public dis- 
closure without sacrificing legitimate in- 
terests in confidentiality. In particular, 
Michigan Senator Phillip Hart proposed 
and Congress passed an amendment 
which was designed to promote fuller 
disclosure of information contained in 
the files of law enforcement agencies 
without sacrificing legitimate law en- 
forcement needs for confidentiality. 
Senator Hart was particularly concerned 
with the effects of a series of decisions 
of the District of Columbia Court of Ap- 
peals (id. at 349) which had erected for- 

midable barriers to the disclosure of any 
information in the files of a law enforce- 
ment agency. See Center for National 
Policy on Race and Urban Issues v, Wein- 
berger, 163 U.S.App.D.C. 368, 502 F.2d 
3870 (1974); Ditlow v. Brinegar, 161 U.S. 
App.D.C. 154, 494 F.2d 1078 (1974); As- 

pin v. Department of Defense, 160 U.S. 
App.D.C. 231, 491 F.2d 24 (1973); Weis- 
berg v. United States Department of 
Justice, 160 U.S.App.D.C. 71, 489 F.2d 
1195 (1978). Those decisions held that if 
investigatory files were initially com- 
piled for law enforcement purposes they 
were immune from required disclosure 
under the Act whether or not any legiti- 
mate law enforcement purpose or inter- 
est in secrecy remained. See, e.g., Cen- 

ter for National Policy Review on Race 
and Urban Issues v. Weinberger, supra, 

502 F.2d at 372. 

14. The only exception to this policy was that 

provided for in the language of the statute 

itself, “except to the extent available by law to 

a party other than an agency.” 5 U.S.C. 

§ 552(b)(7). That exception was narrowly 

construed. Weisberg y. United States Depart- 

ment of Justice, supra, 489 F.2d at 1203 n.15. 

‘interests involved. 

Senator Hart believed that the courts 
had erred in not balancing the relevant 

Legislative History, 
supra, at 349. However, instead of re- 
quiring or permitting the courts to en- 
gage in a process of ad hoc balancing, he 
introduced an amendment which itself 
sought to balance the relevant interests. 
Id. As enacted, the amendment provides 
that the Act’s disclosure requirements do 
not apply to 

investigatory records compiled for law 
enforcement purposes, but only to the 
extent that the production of such 
records would (A) interfere with en- 
forcement proceedings, (B) deprive a 
person of a right to a fair trial or an 
impartial adjudication, (C) constitute 
an unwarranted invasion of personal 
privacy, (D) disclose the identity of a 
confidential source and, in the case of 

‘a record compiled by a criminal law 
enforcement authority in the course of 
a criminal investigation, or by an 
agency conducting a lawful national 
security intelligence investigation, con- 
fidential information furnished only by 
the confidential source, (E) disclose in- 

vestigative techniques and procedures, 
or (F) endanger the life or physical 
safety of law enforcement personnel. 

_ [1-3] Thus it is not the court’s re- 

sponsibility to balance the equities and 
to determine whether its subjective ap- 
preciation of the relevant policies dic- 
tates disclosure.'5 The Act does not 
grant the courts general supervisory 
power to control the performance of ex- 
ecutive agencies. Congress has struck 

the policy balance (see Legislative Histo- 
ry, supra, at 300, 334, 349). The judicial 
task is to discern the intent of Congress 
and to apply it to the documents. 

15. If the court were required to balance the 

equities, much more disclosure would have 

been required. The bulk of the information is 
innocuous, sometimes even silly. The Act, 

however, permits the defendants to withhold 

information provided by confidential sources 

even if that information is innocuous and even 

if the revelation of that information could not 
possibly reveal the source. 
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The Act clearly states that confiden- 
tial information furnished by a confiden- 
tial source compiled in the course of a 
criminal investigation is not to be re- 
vealed. Congress feared that the revela- 
tion of even apparently innocuous infor- 
mation might inadvertently reveal the 
identity of cgnfidential sources. More- 
over the Congress believed that potential 
sources would fear that disclosure of in- 
formation would reveal their cooperation 
and that such sources would be discour- 
aged from cooperating. Thus the Joint 
Explanatory Statement of the Commit- 
tee of Conference explained that 
“(W]here the records are compiled by a 
criminal law enforcement authority, all 
of the information furnished only by a 
confidential source may be withheld if 
the information was compiled in the 
course of a criminal_investigation.” Id. 
at 230 (emphasis in original). 

The plaintiff contends that the term 
“source” refers exclusively to people, not 
to entities such as law enforcement 
agencies. The defendants maintain that 
the term source includes any provider of 
confidential information. 

The term source is not defined in the 
Act, and it appears that the issue was 
not precisely addressed in the legislative 
history. The-Joint Explanatory State- 
ment of the Committee of Conference in 
discussing its substitution of the term 
“source” for “informer” stated that: 

The substitution of the term “confi- 

dential source’!® in section 552(b) 
(7(D) is to make clear that the 
identity of a person other than a paid 

informer may be protected if the per- 

son provided information ynder_anex- 
Sat ontic or in 

circumstances from which such an as- 
surance could be reasonably inferred. 
Id. at 230 (emphasis added). 

16. The plaintiff contends that since it is well 
known that law enforcement agencies cooper- 

ate with each other, they cannot be considered 

confidential sources. The Attorney General’s 
Memorandum on the 1974 Amendments to the 

Freedom of Information Act exposes the error 

SUPPLEMENT 

Whether the use of the term person 
was meant to exclude non-human 

sources is not explained. Other portions 

of the legislative history suggest that 
the legislator’s focus was upon human 
sources. For example, Senator Kennedy, 
the prime sponsor of the amendments in 
the Senate, at one point, stated that, 
“(W]e also provided that there be no re- 
quirement to reveal not only the identity 
of a confidential source, but also any 
information obtained from him in a 
criminal investigation.” Id. at 459 (em- 
phasis added). : 

[4] Assorted grammatical nuances, 
however, are no substitute for an assess- 

ment of what interpretation the legisla- 
ture would have given the term source if 
the issue involved here had been present- 
ed at the time of passage. A recognition 
of the overall purpose of the amendment 
and the political realities surrounding its 
passage make it unmistakably clear that 
the term source means source, not hu- 

man source. 

The opponents of the Hart amendment 
feared that the disclosure of law en- 
forcement records would undermine con- 
fidentiality. In response to those con- 
cerns, the term source was substituted 

for informer in order to “provide a wider 
degree of protection.” Id. at 459. De- 
spite that substitution and other accom- 
modations, President Ford vetoed the 
bill, in part because he believed that 
“confidentiality would not be main- 
tained.” Id. at 484. In response to the 
attacks, the sponsors of the amendments 
assured the Congress that, “We have 
been most careful to protect . 
law enforcement interests to the utmost 
in the bill we passed.” Id. at 440. In 
order to secure an override of the Presi- 
dential veto, it was necessary to convince 
the legislature and the public that no 
legitimate law enforcement interest had 

of this position: “(T]he test, for purposes of 

the provision, is whether he was a confidential 

source with respect to the particular informa- 

tion requested, not whether all connection be- 

tween him and the agency is entirely un- 

known.” Legislative History, supra, at 520.
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been compromised. Most persuasive in 
this regard was the statement of Senator 
Hart in his effort to sustain an override 
of the President’s veto: 

The major change in conference was 
the provision which permits law en- 
forcement agencies to withhold “sanbs 
dential information furnished only by 
a confidential source.” In other 
words, the agency not only can ‘with- 
hold information which would disclose 
the identity of a confidential source 
but also can provide blanket protection 
for any information supplied by a con- 
fidential source. The President is 
therefore mistaken in his statement 
that the FBI must prove that disclo- 
sure would reveal an informer’s identi- 
ty; all the FBI has to do is to state 
that the information was furnished by 
a confidential source and it is 
exempt.!7 Id, at 451 (emphasis added). 

Again Senator Hart told the Congress 
that, “One of the reasons given by the 
President for his veto is that the investi- 
gatory files amendment which I offered 
would hamper criminal law enforcement 
agencies in their efforts to protect confi- 
dential files. We made major changes in 
the conference to accommodate this con- 
cern.” Id. at 450-51. 

[5] Thus the sponsors of the amend- 

ments, and the Congress following in 
step, believed that the Hart amendment 
would protect the confidential files of 
law enforcement. There was no argu- 
ment raised to support the proposition 

17. The defendants maintain that since they 

have declared this material to be derived from 

confidential sources a contrary finding by this 

court is not permitted. The issue need not be 

decided since the court finds that the material 

was provided by confidential sources. 

18. Thus it is not necessary to score the deba- 

tor's point that information emanating from 

law enforcement agencies would necessarily 

come from people in the agencies who would 

that confidential information provided 
by law enforcement agencies was any 
less important to the mission of federal 
law enforcement than information pro- 
vided by ordinary citizens. In light of 
the legislative history, it is clear that the 
Congress did not intend to throw open 
the confidential files of law enforcement 
to the general public, and its intent to 
protect against disclosure of confidential 
information extends to material provided 
by any confidential source including law 
enforcement agencies.!® 

[6,7] The court therefore holds that 

the (b)(7)(D) exemption is applicable to 
law enforcement agency sources. Pursu- 
ant to the provisions of Rule 52(a) of the 
Federal Rules of Civil Procedure, this 
opinion shall constitute the findings of 
fact and conclusions of law of the court. 

Pursuant to 28 U.S.C. § 1291 and 

Rules 58 and 79(a) of the Federal Rules 
of Civil Procedure, a judgment shall be 
entered as follows: 

It is adjudged and decreed that: 

(1) The defendants are entitled to 
withhold the material still at issue in 
this litigation. 

(8] (2) The court retains jurisdiction 
for the purpose of determining which of 
the parties has “substantially prevailed” 
and to determine awards of costs and 
attorneys’ fees. Such determinations 
shall be made after the disposition of 
appeals in this case. . 

qualify as sources even if the term source 

were confined to human sources. Nor is it 

necessary to dwell on the irony that if a con- 

trary result obtained, the Freedom of Informa- 

tion Act, which purports to operate only 

against federal agencies, would have the effect 

of revealing confidential information contained 

in the files of foreign, state, and local govern- 

ments. 

          
   


