
      

IN THE UNITED STATES pIstRic? COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

COWLES COMMUNICATIONS, INC.» 

DEPARTMENT OF JUSTICE, et Blee 

Plaintif£e, 
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No. C-70-1599 -SAW 

OPTHICN AND ORDER 

Plaintiff (hereafter Cowles) in the course of defense of 

a libel action, Alioto v. Cowles Communications, 

of Immigration and Naturalization: Servi 

Ino» sought to 

secure. by subpoena duces tecum records in the office of the Director 

ce relating to one Salvatore 

Marino, ‘The Immigration officers, acting upon instructions from 

34-243 

the Attorney General, refused to produce the records. 

pating another trial in. the libel suit Cowle 

Mow antici- 

s seeks to force the 

production of the records under the authority of the Freedom o£ 

Information Act (5 USC. § 552). 

files involved were compiled for purposes of law enfo 

need not be produced. The Act specifically ¢: 

“investigatory files compiled for 1 

purposes except to the extent 

The defendants contend that the 

avai 

to a party other than to an agency." =” 

Marino and urges (citing Bristol 

a) 

“Myers CO. Ve F.T.C. 4524 F. 24 935 

(o.c. Cir. 1970), Wellford v. Hardin, 315 F. Supp. 175 

cooney v. Sun Shipbuilding & prydeck Co., 288 Fe 

(1966) that the exception does no 

Jf these cases are author 

investigatory file becomes the subject of private disc 

ee EES 

1/5 U.S.C. § 552 () (7). 

t& apply. 

Supp. 

reenent and 

ccepts from its operation 

aw enforcenent 

lable by law 

Cowles agserts that there are no procéedings pending against 

a. Jol? 
fi’ 

(D. Md. 1970), 

708 (B.D. PA. 

ity for the proposition that any 

le 

overy when it



      

is demonstrated that the file will not be used in a law enforce- 

ment proceeding, then I do not follow them. ‘The language of the 

Act is clear. It protects investigatory files compiled for law 

enforcement purposes, A file is no leas comoiled for law enforcee 

ment purposes because after the compilation ke be decided for 

some reason there whl be no enforcement proceeding. I think 

no resort to legislative history is needed to clarify what the 

language of the Act itself makes ease. But if the legislative 

history 4s considered, infy opinion it confirms the existence of | 

the privilege. The House Report (U.S, Code Congressional and 

Administrative News, 89 Cong. 1966, Vol. 2, pe 2418, et seq.) 

in describing the records which may be exempt from public dis- 

closure gays “others cover materials such as Federal Bureau of 

investigation Records which are not now protected by Law." 

{Pe 2415) Phe Report shews great concern for the right of the 

public to know how the Government operates (Pp 02429-2423) and 

speaks of a balancing of that right as against the necd of the 

Government to keep information in confidence, Congress was 

concerned with the protection of individuals’ privacy (House Report, 

p. 2425) and this concern finds expression in subsection (b) (5). 

For at least two reasons, of which Congress was undoubtedly 

aware, investigation files should be kept secrat, The informant 

may not inform unless he knows that what he says ee to 

private persons at their request, but more dmportant in this day 

of increasing concern over the conflict between the citizen's 

2/ 

right of privacy and the need of the Government to investigate 

it is unthinkable that rights of privacy should be jeopardized 

further by making investigatory files available to private persons. 

  

2/ ‘These concerns are expressed in various o£ the opinions in 

united States v. Waite _U. Ss , dscided April 5, 

1971. 
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Tf these concerns 

and 

are legitimate concerns, /f have no trouble 

in corneluding that Congress yegarced them as such, then at 

least a part of & 

exenntion is lost 

as the threat of 

ne purpose of enacting the investigatory file 

iff the £ile ceases to he confidoentinl as scon 

a law enforcement preceeding disappears. 

Consequently I hold that "investigatory files compiled for law 

enforcement purposes" need not be produced wheather proceedings 

be contemplated or note 

? 
There remains, however, the question of whether a given 

file is an investigatory #ile compiied fox jaw enforcement 

purposes. I thin the Government should not be allowed to file 

. 

an affidavit stating that gonelusion and by so doing foreclose 

any other determination of the fact. For that veagon it is the 

judgment of the Court thats 

wha defendanta shail deliver to the Comus y inecorera 3 t th
 

9 Es 9 on
e 

inspection Pile C-2621036 relating to Balvatore Marino. Tha 

Court will then exmmine the file and determine whether it is 

an investigatory file compiled for Law enforcement purposes and 

following such examination enter an appropriate summary judgment. 

pated thi g 26th day of April, 1971. 

  

united States Listrict Judge 

 


