UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Civil Action No.

79 C 1537 (ERN)

AFFIDAVIT OF ROGER B.
FEINMAN IN OPPOSITION TO
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT AND IN
SUPPORT OF HIS CROSS-
MOTION FOR SUMMARY JUDGMENT,
LEAVE TO AMEND COMPLAINT,
ETC.

ROGER B. FEINMAN,
Plaintiff,
—v—

UNITED STATES DEPARTMENT OF
JUSTICE,

Defendant.
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STATE OF NEW YORK)
SS. ¢
COUNTY OF QUEENS ) -

ROGER B. FEINMAN, being duly sworn, hereby deposes and says ¢
i (1) I am the plaintiff in the above-entitled cause, which

seeks under the Freedom of Information Act (”FOIA"), 5 U.S.C.8552,

- to enjoin defendant UNITED STATES DEPARTMENT OF JUSTICE ("DOJ")
1 from withholding certain records relating to the assassination
% of President John F. Kennedy. I appear on my own behalf and on
: behalf of the public's interest in receiving information, both
about the assassination and about the response of our society's
“major institutions to this tragedy.
(2) I make this affidavit in opposition fp defendant's

i motion for summary judgment and in support of my cross-motion

for summary judgment with leave to amend the complaint herein.

; This affidavit is based upon personal knowledge, except where I
have clearly indicated reliance either upon sources and/or facts
of which this Honorable Court may properly take judicial notice

‘or upon facts which I believe I can qualify as admissible.

(3) This affidavit is accompanied by a Rule 9(g) statement,

a memorandum of law, and a separate document appendix.

' INTRODUCTION AND BACKGROUND

(3) During a total of nine out of the past seventeen years
- I have closely studied the circumstances relating to President
iKennedy's death and the controversy pertaining thereto. During




the past five years, I have frequently directed FOIA requests on
this subject at numerous federal agencies with varying success,

but always with the full cooperation and frankness of the officialg
involved, except for defendant here. The original request which

led to this skirmish is the only one which I have felt compelled

to sue upon in order to vindicate my rights under FOIA. It

iconcerned defendant's cooperation with a CBS-TV production of

“June 1967 which argued strongly in favor of the Warren Commission's
Lfindings on the assassination at a point in time when the
“Commission's investigation was under severe attack from other
lcommunications media (most notably the book and magazine publishin%
pindustry) and members of the Congress, and when public opinion

bolls indicated that a majority of those Americans polled did not

[bccept the Commission's practical conclusions. More specifically,

hy original request to defendant was concerned with discovering
lﬁnformation about how former Attorney General Ramsey Clark and his
;bolleagues acted to facilitate a CBS interview with one of the
ibathologists who had been involved in the autopsy of President
iKennedy's remains. '
;é (5) First, I shall relate the circumstanceé which caused me
o file my original FOIA request. Then I shall deal with Mr. Shea,
iand sheow why cdefendunt's response to this lawsuit is inadequate and
gﬁncomplete. Finally, I shall explain why I believe déefendant is
éwithholding‘records from mé, and what its probable motives are for
;doing S0.

(6) On June 25,26,27 and 28 of 1967, the Columbia Broadcasting
iSystem, Inc. (now CBS Inc.) presented a four-part series of
@roadcasts which examined the central findings of the Warren Report

jand the challenges raised by the Report's critics.




. Representatives, 95th Cong. 2d Sess., Vol. I, p.323, U.S. Govern-

! Finck.) During this interview, Doctor Humes was afforded the

i opportunity by CBS to defend the conclusions of his official

- supported his original conclusions.(Exhibit A, Appendix Paz.

. consists of a transcript of Humes' interview as published by CBS)
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(7) Since the medical evidence associated with the assassi-
nation was a key area of controversy in the contemporary critical
literature, one of the outstanding features of the CBS program
was an exclusive filmed interview with the senior member of a
three-man team of military pathologists who had conducted the
autopsy of President Kennedy's remains on tle night of his murder.
He was Navy Captain James J. Humes. (The other pathologists had
been Navy Cmdr. Thornton J. Boswell and Army Lt.Col. Pierre

autopsy protocol. In substanqe, he represented that he had

examined photographs and x-rays taken at autopsy, and that they

(8) To the best of my knowledge and belief, this is the only
formal recorded broadcast news interview of Doctor Humes on this
subject . His only other appearance in public was on September 7,
1978, when he was called to testify before a congressional
committee investigating(the assassination. (Héarings before

the Select Committee on Assassinations of the U.S. House of

‘ment Printing Office, Washington: 1978) (Humes did téstify to thé{iA

|
Warren Commission in 1964, but that testimony was taken behind :

closed doors and a transcript of unknown accuracy later published.)
(9) If Doctor Humes has been scarce in public, it may perhapé

|
be due to circumstances beyond his control: On September 17, 1979
I received from the Department of the Navy's Bureau of Medicine l

- and Surgery a copy of a document which it supplied to the House

' Committee indicating that participants in the Kennedy autopsy

' had been under verbal and written orders of silence. (Exhibit B,

| ]

|
1}
'

' its investigation. Appendix to Hearings before the Select

Appendix p. 1; ). The House Select Committee has reported that

these orders were rescinded by the Department of the Navy for
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Committee on Assassinations, id., Vol.VII, p.6 paragraphs 27 and
29, I :ite this information not merely for its historical interest,
| but to illustrate for the Court the degree of formality which was
involved in obtaining military clearance for participants in the
autopsy to zooperate with a committee of the U.S. Congress.

(10) My curiosity about the Humes-CBS ipterview was first
jaroused when I read a book that CBS had published in association

with the Macmillan Company publishers as a ”spinoff” to its 1967

iWarren Report program. In an appendix to that book, Mr. Leslie
ﬂMidgley, the Executive Producer of the program for CBS News, made
ﬁthe following statement with respect to how the interview came

gabout ¢" Commander James J. Humes, Chief Autopsy Surgeon, always

ﬁhad refused to talk publicly about the case, but he agreed after
liclearance had been obtained from Attorney General Ramsey Clark.”
i(Exhibit C, Appendix p. 8 )
(11) In 1976, while researching and interviewing for a book

about the Kennedy assassination, I received information from a
.source who was employed by CBS in 1967 and who had personal
ﬁknowledge of the preparafion of the CBS broadcasts. In relevant
;part, I was informed that, early in 1967, but prior to May of that
ﬁyear, CBS News had requested access to the autopsy x-rays and

photos which were then (as now) in the U.S. Government's passessing,

and had also attempted to persuade Doctor Humes to grant an inter- |
view, but that these efforts had met with failure. %
(12) Also in 1976, I obtained a document which I believe to E
be a true copy of a CBS internal memorandum summarizing a meeting E
ébetween then-Attorney General Clark and CBS representatives. The
.memo was authored by Mr. Leslie Midgley, the CBS executive who was
iresponsible for the broadcasts. Furthermore, I believe that the
:Eepresentations in this memo are accurate and truthful because

'Midgley———a highly experienced and respected journalist--- was

Fddressing his immediate superior in the CBS organization about

a matter of mutual concern in terms of responsibility to their

i

§Forporate employer and the public, and he would have no motive

il




to falsify. The document is reproduced as Exhibit D, Appendix
p. /0.
THE REQUEST, APPEAL AND FOLLOW-UP
(13) On May 25, 1976 I wrote and sent my letter of request
to the DOJ. A true copy of that letter is reproduced as Exhibit E
Appendix p. A/ .
| (14) Defendant DOJ failed to reply to mé within the time

limits prescribed by FOIA.

s
1
i

(15) Although it was my belief then, as now, that I had
éexhausted my administrative remedies, I voluntarily wrote and
isent a letter of appeal for the requested records on June 19, !

%1976 to Edward Levi, then Attorney General of the United States.

§A true copy of that letter is reproduced as Exhibit F, Appendix
Ep. /3. In addition to pro forma language of appeal, I included a
;request for reference to whether at any time anyone had destroyed,
iidiscarded or otherwise disposed of records such as those which
s I sought. Mr. Levi did not reply to my appeal.

(16) In mid-August 1976, I received a letter dated August 12,

i
)

©1976 from one Richard Rogers of the Freedom of Information and
. Privacy Unit, Department{of Justice. That letter is reproduced as |

HExhibit G, Appendix p./ET, and the Court is respectfully referred

to the letter for any interpretation thereof.

(17) Up until the time I filed the within complaint I did not!
|
receive any further correspondence or results from my FOIA appeal '

from either.the DOJ or any of its officers or employees.

(18) Since the last correspondence I had received on this

ﬂmatter came from the Freedom of Information and Privacy Unit, I
;wrote and sent a letter to Mr. Quinlan J. Shea, Jr., the Chief of i
:that Unit, on June 10, 1978, asking to be informed of the status oé
@my request. A copy of this letter is reproduced as Exhibit H, !

Appendix p. 76 .
1
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(19) Up until the time I filed the within complaint, I did
not receive any reply to my letter of June 10, 1978 from any
source connected with the DOJ.
(20) On or about June 14, 1979 I filed the complaint in the
instant action, and on July 20, 1979 I received the defendant's
answering papers.

MR. SHEA'S “MEA CULPA”

I (21) On July 21, 1979 I received a letter dated July 18, 1979,

ﬁfrom Mr. Quinlan J. Shea Jr., Director of the O0ffice of Privacy
s
liand Information Appeals within the Office of the Associate Attorney

wGeneral. Before referring the Court to Mr. Shea's letter, I must
lifirst offer some crucial factual groundwork.

(22) It is fundamental that Mr. Shea's contrite appearance is
han attempt by defendant DOJ at distraction. He is behaving like -
ha computer which, since 1976, has had its old memory banks removed
ﬁand new programs substituted: Since 1976, Mr. Shea has undergone a
.bureaucratic metamorphosis in that his responsibilities within DOJ
;Mave changed. Preferring to ignore past errors, defendant DOJ now
.pretends that my request[is a recent arrival sﬂbject to defendant's
ihew procedural rules governing information disciosure. The admin-

fﬁstrative procedural result is that (a) with respect to my original
é:zquest and sppeal there has vesided in Mr. Shea and his staff the |
‘unorthodox and improper combination of initial and appellate

'determinatiye functions, he being the official who effectively '
;ﬁenied my initial request within the meaning of DOJ regulations ggi
‘Who also acted upon or supervised the processing of the appeal;
éand (b) his newly defined functions at DOJ have been applied

iretroactively to my case, including the interpretation of my reques%

%and the scope of his staff's search. The practical substantive

iéonsequences have been delay, obfuscation, and the lack

l




s

-7..
of a responsible, accountable, authoritative and final response to
my request and appeal, as well as the concealment of records which
I believe defendant has in its possession, custody or control.
(23) Under DOJ regulations which were in effect at the time I
filed my original FOIA request, the Office of the Deputy Attorney

General was responsible for coordinating the DOJ's response to
irequests for production or disclosure of inférmation under FOTA.
i28 CFR 80.15(b)(5) (1976). All requests for records of the DOJ
jwere to be directed to the Office of the Deputy Attorney General.
i28 CFR 816.3(1976). Appeals from initial denials---including
gdenial in the form of delay, see 28 CFR 8§16.5(d)(1976)---were to bg
imade to the Attorney General. 28 CFR 816.7(1976). *Unless the
iAttorney General otherwise directs, the Deputy Attorney General

hshall act on behalf of the Attorney General on all appeals under

"this section, except that (1)in the case of an initial denial by

ithe Deputy Attorney General, the Attorney General or his designee
| shall act on the appeal, and (2) an initial denial by the Attorney
§General shall constitute the final action of the Department on the
}request." 28 CFR §16.7(bf(1976). For the purpose of contingency (1
gthe Attorney General's designee appears to have been the Office of
“Legal Counsel. 28 CFR §0.18(1976).

(24) Mr. Shea. then Chief of the Frecedom of Information and

i Privacy Unit within the Office of the Deputy Attorney General, was |
lthe official responsible for processing initial FOIA requests, and3
“FOIA appeals from denials of initial requests in which the Deputy %
‘jAttorney General (and hence, Mr. Shea) had not participated. 28
HCFR §0.18(1976). (Apparently, when handling an initial request
iMr. Shea's Unit held itself out as the *Freedom of Information
and Privacy Unit”, see Exhibit G, Appendix p. /9 , and when g

i-handling an appeal called itself the "Freedom of Information
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and Privacy Appeals Unit.)

(25) It is my position in this lawsuit that once Mr. Shea
: and his staff effectively denied my request by failing to
respond within the statutory response period--28 CFRg 16.5(c,d)

(1976 )---and once my appeal was filed, the matter passed out of

his hands; it was contrary to DOJ regulatiops for defendant,
g by Attorney General Levi, to remand the appeal back to the same
office and staff which had ignored the initial request, and

I further believe that it was arbitrary, capricious and an abuse

. of discretion for him to do so. The result of such action was
: to allow the same office and staff to mishandle my request in
both its initial and appellate stages.

(26) As of December 8, 1976, Mr. Shea's office was formally
redesignated the Office of Privacy and Information Appeals, but
was still establishéd in the O0ffice of the Deputy Attorney
General. Federal Register Vol. 41, No.244--Friday, December 17,
1976, p. 55179.

(27) As of March 10, 1977 defendant invented the O0ffice of

the Associate Attorney ?eneral. Federal Register Vol.42, No.54--
Monday, March 21, 1977, pp.15314-15315. But the Deputy Attorney
General still remained responsible for DOJ's response to FOTA

requests. Annuzl Report ~f the Attorney Generzl cof the United

States 1977, U.S. Debartment of Justice; 28 CFR §16.3(1977).
(28) As of September 27, 1978, Mr. Shea's Office of Privacy

and Information Appeals was moved into the new O0ffice of the

" Associate Attorney General, and the 0ffice of the A.A.G. assumed

© primary responsibility for DOJ's implementation of the Freedom

1

!

of Information Act. Federal Register, Vol.43, No.l194--Thursday,

October 5, 1978, p.45992; The Annual Report of the Attorney

‘ General of the United States 1978, U.S. Department of Justice.




| were substantially different from those in effect in 1976. A new

‘[ jafid direction of the Associate Attorney General. It became
v

" initial denials, except that in the case of appeals from initial

!
|
i
!
|
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(29) By 1979 defendant's information disclosure procedures
office called the Office of Information Law and Policy was

| established in the Office of the Associate Attorney General,

headed by its own Director and subject to the general supervision

i-the responsibility of the Director of the Office of Information

i Law and Policy to coordinate DOJ's responses to FOIA requests.

j 28 CFR 8§ 0.28,0.29(1979). Mr. Shea's O0ffice of Privacy and
Information Appeals became responsible for processing initial
requests only for records of the 0ffices of the Attorney General,
Deputy Attorney General and Associate Attorney General. It was

_ also responsible for processing administrative appeals from

decisions in which the Associate Attorney General (hence, Mr.
Shea and his staff) participated, appeals were to be processed

by the O0ffice of Legal Counsel. Annual Report of the Attorney

General of the United States 1979, U.S. Department of Justice;
28 CFR £80.19(a), 16.7(3)(1979).
(30) It is with great relief that I have Been able to

determine that, despite his change in title and responsibilities,

4hoe filing system utilized by Mr. Shea and his colleagues. has

remained substantially the same since 1976. In further aid of
the Court's interpretation of Mr. Shea's statements, I have

derived ceftain facts pertaining to that filing system from

the following sources: Office of Federal Register, Privacy Act
Issuances, 1979 Compilation, pp.1862,1869 (vol.3); id.,1978 i
Compilation, p.69(Vol.3); Federal Register, Vol.43, No.189-- i

Thursday,September 28, 1978, p.44678; Federal Register, Vol.42,

No.190-~Friday,September 30, 1977, p.53354; Federal Register ,

Vol.42,No.43~-Friday, March 4, 1977, p.12784; Office of Federal

|
J,

! Register, Privacy Act Tssuances, 1976 Compilation,vol.4 pp231~232
| Pederal Register, Vol.4l, No.255--Friday, November 19, 1976,

j p.51089; and Federal Register,Vol.41,No.181--Thursday, September lf,




i upon a numerical identification assigned to.each appeal.

i the appellant and the numerical identifier assigned.

. of Information and Privacy Acts and to comply with the reporting

=1.0=
1976 pp. 39971-39972.

o) he filing system utilized by Mr. Shea and his colleagugs
encompasses all individuals who submit certain initial requests
and all administrative appeals under the Freedom of Information
or Pri.. v Acts.

.. .. ‘opies of administrative requestsn appeals, and other

related n' ~respondence filed under the Freedom of Information and

Privacy Acts are filed sequentially by date of receipt based
(33) Also included are index cards which list the name of

(34) These records are maintained for the purpose of

processing administrative requests and appeals under the Freedom

requirements of those Acts.

(35) These records are stored in file folders in cabinets.
These folders are filed by the number assigned to each. These
records are stored in cabinets in a lockable room. These folders
are kept indefinitely.

(36) The Court is respectfully referred to a copy of Mr.
Shea's letter to me dated July 18,1979, which is reproduced as
Eig;ﬁii;;&J Appendix,p..’7_ P - . 5.4

(37) To begin with, there are at least two (and most likely
even more) additional instances of defendant "overlooking" my
request and appeal to which Mr. Shea does not give any honorable

mention, let alone an attempt at explanation. Under the Freedom

" of Information Act at 5 U.S.C.8552(d), the defendant is required

to submit annual reports to the U.S. Congress concerning its E
implementation of the FOIA. Among other data, such reports are ;
required to include the number of determinations made by defendan%
not to comply with requests for records together with the reasons
for each such determination, and the number of appeals from
initial denials together with the results and reasons for the

action upon each appeal that results in a denial of information.
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(38) Eveq granting Mr. §hea's assertion in the first para-
graph of page 2 of his lettecr that the file on my case was closed
in April 1978 (and he does not explain why my file was reviewed
at that time), I believe that a substantial burden falls upon
him to explain how he and his DOJ colleagues managed to overlook
my case when compiling their data for the annual reports covering
the calendar years 1976 and 1977.

(39) If the closing of my file in April 1978 is considered
an action upon my appeal, Mr. Shea ought to be able to explain---
without resort to sheer conjecture---what the reasons for that
action were, and why this information would not be reflected in
; defendant's annual report to Congress covering the calendar year
1978,

!‘ (40) (Mr. Shea does not explain what prompted him and his

X staff to believe that they would have any better luck in 1978 in
i freeing the captive records from the Federal Records Center, where
they were apparently being held hostage in 1976.)

(41) An additional instance of neglect of my request and
appeal letters may have [occurred when Mr. Sheé prepared to testify
at hearings before the Senate oversight subcomﬁittee on his
administrative backlog problems in 1977---if, indeed, he did
prepare, and his testimony indicates that he was aware OF “Tiow™

many appeals he had pending. Hearings before the Subcommittee

on Administrative Practice and Procedure of the Committee on

the Judiciary, United States Senate, 95th Cong.,lst Sess., on

Oversight of the Freedom of Information Act, U.S. Government

3 Printing Office, Washington: 1978 (CIS Microfiche 1978 S521-31)
at page 134( "Abourezk Hearings”).

(42) At page 757 of the Abourezk Hearings, the Subcommittee
. prints in facsimile a copy of a memorandum written by Mr. Shea,

| and I also include it here as Exhibit J in my Appendix at p. 20 .
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This is an undated memo which Mr. Shea wrote in 1977 to his
superior, Mr. Peter ¥. Tlaherty, the Devuty Attorney General. It
indicates the kind of detailed quarte.iy statistical accounting
in which Mr. Shea was engaged during that period, a period of time
when---if I read his July 18th letter to me correctly---my file
was still active.

(43) 1 é;aﬁt that Mf. Shea came forward'with his letter of
July 18, 1976, in advance of any discovery by me, in an obvious
leffort to get out in front of serious administrative irregularities.
§I also note that Mr. Shea expressly disclaims any knowledge of

this matter until after I filed suit (please see his letter,page 1, .

paragraph 2). And I emphasize my contention that DOJ has not
iadhered to its procedures for the handling of appeals. Nevertheless,
isetting aside the administrative irregularities, when an official
ésuch as Mr. Shea, who is responsible for supervising the orderly

land sequential processing of FOIA appeals, and for annually

. ”that the request and appeal were treated out of the normal routlne

Eaccounting to the Congress of the United States for that process,
bis at a complete loss to explain how a request letter, an appeal
:letter, and a follow-up ingquiry all went by the wayside until

{acknowledgment of them wis coerced by the flllng of this lawsuit,
bor why processing of that request was begun in 1976 but prematurely

Itermlnated then I belleve that common sense dlctates a presumptlon

‘course of business for the purpose of avoiding compliance therewith.

iPlease note.at page 2 of Mr. Shea's letter: "I can assure you that
‘this does not reflect the procedure customarily followed in this
?office, etc.”)
(44) T now wish to turn to the last full paragraph of Mr.
éShea's letter, in which he describes his staff's search. ‘
(45) Without explaining why, Mr. Shea reports that the searchi

‘was limited to the Office of the Attorney General. He states that
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the files of the 0ffice of the Attorney General were searched,
vithout specifying the time fré@e;of the files searched or the
pres of files or file groupings.‘ The phrasing of his statement
Hoes not make clear whether the files searched were current files
then present in the 0ffice of the Attorney General or retired files
prdered up from the Fwderal Records Center. (Neither does he make
this plain in his affidavit of July 18, 1976 at page 2, paragraph 3
(46) Mr. Shea also states thaf indices for records generated
by the Attorney General's office during the relevant period were

lchecked. He does not state what reason he had to expect that

these indices would reveal the existence, location or disposition

;of such records, or whether all Attorney General files which might
icontain records responsive to my request are indexed within those
iindices and, if not, whether non-indexed files were also searched.
(47) On July 19, 1979, two days before I received Mr. Shea's
Eletter in the mail, I received a telephone call from Linda
gRobinson, a paralegél assistant in Mr. Shea's office. This
ételephone conversation centered upon a separate request that I had
%ade for records from AQtorney General Levi's time. (That request
Egwas subsequently satisfied by DOJ only after IAprovided it with the
Erecise identification numbers of the documents I sought!) Without
higressing into the nature of that request, for preseht purposes I

iShall adopt Mr. Shea's own characterization of it as dealing with

“the same subject.” Ms. Robinson told me that, in response to that
LPther requést, she had searched files for both the Attorney General!
d the Deputy Attorney General which specifically mentioned the
FK assassination. I cannot comprehend, therefore, why Mr. Shea
' d his staff elected to search only the Attorney General files in
&he present case. Ms. Robinson also stated that Attorney General
individual records or documents within the files. Mr. Shea's
tatements to the opposite effect are therefore unfortunately

isleading. (Contrary to Mr. Shea's unsworn assertions, Robinson

Eecords are indexed according to file titles, not according to ;

~

Feclined to discuss with me the subject matter of this lawsuit.)

i







