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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Rule 11(a) (1) of the Rules of this Court, the
appellee hereby certifies as follows:

1. Parties and Amici. All parties appearing below and in
this Court are listed in the brief of the appellant. No
intervenors or amici have appeared in this case.

2. Ruling Under Review. References to the ruling below
appear in the brief of the appellant.

3. Related Cases. This case has been before this Court on
two prior occasions. The Court’s first decision is reported as
Weisberg v. U.S. Department of Justice, 631 F.2d 824 (D.C. Cir.
1980) (No. 78-1641). The Court’s second decision is reported as
Weisberg v. U.S. Department of Justice, 745 F.2d 1476 (D.C. Cir.
1984), rehearing denied, 763 F.2d 1436 (1985) (Nos. 82-1229, 82-
1274, 83-1722 & 83-1764). Counsel for the appellee is not aware

of any related cases currently pending before this Court or any

other court.

tt R. Mcint h
Counsel for Appellee
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) IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

NO. 87-5304

HAROLD WEISBERG,
Appellant,
v.
UNITED STATES DEPARTMENT OF JUSTICE,

Appellee.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIEF FOR THE APPELLEE -

ON SENTED

1. Whether the district court was clearly erroneous in
finding that the appellant, an FOIA requester, did not “substan-
tially prevail” in litigation over one of his two FOIA requests
because the vast majority of the records obtained by the
requester were disclosed as a result of the administrative
processing of his FOIA request rather than as a result of his
suit and because the remaining records are not.of major

importance.




2. Whether the district court abused its discretion in
concluding that portions of the time spent by the requesfer’s
counsel were unnecessary or unre;ated to issues on which the
requester prevailed and therefore should be excluded from a fee
award under the FOIA.

3. Whether the requester’s demand for an upward adjustment
in his attorney’s-fee lodestar figure to reflect delay and
contingency is foreclosed by the Supreme Court’s decisions in
shaw v. Library of Congress, 106 S. Ct. 2957 (1986), and

Pennsylvania v. Delaware Valley Citizens'’ council for Clean Air,

107 S. Ct. 3078 (1987).
PPLI ATUTORY PROVISTONS

All applicable statutory provisions are contained the appen-

dix to the appellant’s brief.
TAT NT OF TH AS
Course of Proceedings and Disposition Below

This appeal arises from a judgment of the diétrict court for
the District of Columbia awarding attorney’s fees and costs to
the appellant, Harold Weisberg, against the appellee, the United
States Department of Justice, for litigation conducted by Weis-
berg under the Freedom of Information Act (FOIA), 5 U.S.C. §
552. In a previoué decision, the district court awarded Weisberg
approximately $108,000 in attorney’s fees and costs. On appeal
from that decision, this Court vacated the award and remanded for
reconsideration. On remand, the district court concluded that

its original award had been excessive under the standards set




forth in this Court’s decision-and awarded Weisberg approximately
$23,000 in attorney’s fees and costs. Weisberg filed a timely
notice of appeal from the district court’s judgment; the Depart-
ment has not pursued a cross-appeal.
atement o act

1. This case arises out of two administrative requests made
by Harold Weisberg under the FOIA for records of the Federal
Bureau of Investigation relating to the FBI’s investigation of
the assassination of Martin Luther King, Jr. Weisberg filed his
first administrative request with the Justice Department on April
15, 1975. The first request sought various categories of records
concerning evidence developed by the FBI during its investiga-

tion, including the results of various scientific¢ tests and all

photographs of the scene of the crime.l The Department informed
Weisberg that because qf-the large volume of FOIA requests which
had followed amendments to the FOIA in 1974, the administrative
processing of his request would be delayed. On November 28,
1975, Weisberg brought suit under the FOIA in the district court
for the District of Columbia to compel production of the records
covered by his first request.

One month later, on December 23, 1975, Weisberg presented
the Department with a second administrative request under the

FOIA regarding the King assassination records. The second

lThe full text of Weisberg’s first administrative reguest is

reproduced in Weisberg v. United States Department of Justice,
745 F.2d 1476, 1479 n.3 (D.C. Cir. 1984), rehearing denied, 763

F.2d 1436 (1985).




request swept far more broadly than the first, asking for 28
different categories of records embracing almost every aspect of
the FBI’s investigation of the assassination.? Despite. the
exhaustive nature of the reguest, Weisberg did not wait for thg
Department to process the request administratively. Instead,
within 24 hours of filing the second request with the Department,
he filed an amended complaint in his pending FOIA suit demanding
that the Department be ordered to produce the documents covered
by the second request as well as those covered by the first
request.

2. Initially, the Department and Weisberg focused their
attention on the Department’s processing of Weisberg’s first
request. The principal controversy concerning the first request
involved Weisberg’s access to photographs relating to the assas-
sination which were held in the FBI’s files but were copyrighted
by TIME, Inc. The Department permitted Weisberg to inspect the
photographs, but it declined to provide Weisberg with copies of
the photographs because TIME, the copyright holder, had not
jranted permission for duplication of the photographs. 1In
February 1978, the district court ordered the Department to
release copies of the photographs, rejecting the Department’s
irguments that the photographs were not "agency records” under

the FOIA and that the pPhotographs’ copyrighted status made them

2The categories included, inter alia, all letters,
locuments, reports, memoranda and physical evidence with respect
-0 the investigation of the assassination. The full text of
Veisberg’s second administrative request is reproduced in
leisberg, 745 F.2d at 1480-81 n.5.
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exempt from disclosure. On appeal, this Court agreed with the
district court that the photographs constituted agency records
but declined to reach the exemption issue, holding that TIME as
copyright holder was a necessary party to the litigation.
Weisberg v. United States Department of Justice, 631 F.2d 824
(D.C. Cir. 1980). Following a remand, TIME permitted Weisberg to
receive copies of the photographs, permitting the disputé to be
resolved without further litigation.

The dispute over the photographs aside, the Department
proceeded with its administrativé processing of Weisberg’s first
request. At the time, the Department was laboring under what
this Court has characterized elsewhere as ”a virtual deluge of
[FOIA] regquests” -- a backlog that had grown by October 1975 to

over 5,000 requests. Open America v. Watergate Special Prose-

cution Force, 547 F.2d 605, 610, 613 (D.C. Cir. 1976). Nonethe-

less, by October 1976 the Department had largely completed its
processing of the first reguest and had begun processing the

second request. See Weisberg v. United States Department of

Justice, 745 F.2d 1476, 1482 & n.8 (D.C. Cir. 1984), rehearing
denied, 763 F.2d 1436 (1985).

In light of the breadth of the subject matter covered by the
second request, the Department construed the request expansively
as a request for the disclosure of all information in the so-
called ”“MURKIN files,” the FBI headquarters files on the King
assassination. The MURKIN files contain tens of thousands of

pages of records, and the processing of the files necessarily was




laborious and time-consuming. Despite the scale of the under-
taking, by the summer of 1977 the Department had largely
completed the processing of the MURKIN files. See Weisberq, 745
F.2d4 at 1482.

Weisberg’s second reguest did not specifically request the
Department to search the records of the FBI's field offices, as
opposed to the MURKIN records in the FBI's headquarters. As the
processing of the headquarters records proceeded, however,
Weisberg made it known that he wanted the field office files to
be searched as well. In August 1977, the Department entered into
a negotiated stipulation with Weisberg specifying the field
offices to be searched, the records to be reviewed, and the
timing of the field-office processing.3 The Department
thereafter processed the designated field office records in
accordance with the terms of the stipulation.

By Novembef 1977, the Department had released over 40,000
pages of documents relating to Weisberg’s second FOIA request.
See Weisberg, 745 F.2d at 1482 n.8. Ultimately, the total number
of documents released by the Department reached roughly 60,000
pages. Although‘the release of the documents followed the filing
of Weisberg’s civil suit =-- necessarily so, since suit was filed
within 24 hours of the filing of the second administrative

request -- the vast majority of the documents released were

3The full text of the stipulation is reproduced in Weisberq,
745 F.2d at 1482-83 n.9.




disclosed as they were processed administratively, without the
compulsion of court orders.

During the .course of the administrative processing of his
FOIA requests, Weisberg asked the Department to grant him a
waiver of the search fees and copying costs for which he other-
wise would be liable under the FOIA (5 U.S.C. § 552(a) (4) (A)) .
Tn June 1977, the Department granted Weisberg a partial waiver,
exempting him from 40 percent of the otherwise applicable
charges. In January 1978, in different litigation by Weisberg
over an FOIA request involving the Kennedy assassination,
Weisberg obtained an order directiné the Department to grant a
complete fee waiver with respect to the documents in that case.
once the Department made a determination not to challenge the
district court ruling in the Kennedy case, it voluntarily
reconsidered its prior waiver ruling in this case and granted
Weisberg a complete waiver. See pp. 23-30.in;;g.

3. Following the completion of the.Department’s processing
of Weisberg’s second FOIA request, Weisberg demanded further
searches and additional disclosures by the Department. He
contended, inter alia, that the Department had not adequately
searched the FBI’s field offices and various divisions of the
Department. He also challenged the Department’s withholding of
records pursuant to various of the FOIA’s disclosure exemptions
(5 U.8.C. 552(b)).

In February 1980, the district court ruled that (with a

single exception not relevant here) the Department had conducted




an adequate search of the FBI headquarters and field office

records. Record (“R.” 150; see Weisberg, 745 F.2d at 1483.

Thereafter, following the production of two Vaughn indices by the
Department (see Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973),
cert. denied, 415 U.S. 977 (1974)), the district court granted

summary judgment in the Department’s favor with respect to the
records withheld by the Department under the FOIA exemptions.
Memorandum Opinion, Dec. 1, 1981 (“December 1981 Op.”), at 10~13
(R. 223). With this ruling, the district court effectively
concluded the litigation regarding the merits of Weisberg’s FOIA
suit.

At the same time that it granted the Department summary
judgment, however, the district court ruled that Weisberg was
eligible for an award of attorney’s fees and costs. Under 5
U.S.C. § 552(a)(4)(E), a district court in its discretion may
award “reasonable attorney fees and other litigation costs
reasonably incurred in any [FOIA] case * * * in which the
complainant has substantially prevailed.” The district court
ruled that Weisberg had ”substantially prevailed” because
#[d]efendant has released over 50,000 pages [of documents] to
plaintiff in this lawsuit * * * .# December 1981 Op. at 2-3.
The district court’s ruling did not state what relation, if any,
existed between the lawsuit and the disclosure of the documents.
Neither did it distinguish between the lifigation over the first
FOIA request and the litigation relating to the second FOIA

request. The district court subsequently awarded Weisberg
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;apprcximately $108,000 -- $93,926.25 in attorney’s fees and
$14,481.95 in costs.
4. The district court’s grant of summary judgment to the
Department and its award of attorney’s fees and costs to
Weisberg resulted in cross-appeals to this Court. In 1984, this
court issued a decision affirming the district court’s rulings in

favor of the Department on the merits of the litigation and

vacating the fee award. Weisberg v. United States Department of
Justice, 745 F.2d 1476 (D.C. Cir. 1984), rehearing denied, 763
F.2d 1436 (1985).

The Court first rejected Weisberg’s assertion that the
Department had not conducted an adequate search of its records in
response to his FOIA requests.? 745 F.2d at 1485-89. After
reviewing the record, the Court concluded that “the search
efforts of the Department and the FBI were entirely reasonable
and adequate.” Id. at 1486. In so ruling, the Court affirmed
the district court’s refusal to order a more extensive search of
Department records and it§ refusal to require reprocessing of the
FBI field office records. Id. at 1486-89.

The Court also rejected Weisberg’s challenge to the Depart-
ment’s witholding of records pursuant to the FOIA’s disclosure
exemptions. 745 F.2d at 1489-92. The Court agreed with the

district court that the exemptions invoked by the Department

4yeisberg contended specifically that: (1) the Department
had unreasonably limited the scope of its search; (2) the
Department had used improper procedures in processing the FBI
field office files; and (3) the Department had not adequately
reviewed the files of certain individuals. 745 F.2d at 1486.
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justified the instances in which records had been withheld. Id.
at 1490-92 & n.27. The Court further upheld the sufficiency of
the sampling procedures ordered by the district court to generate
the records included in the Department’s Vaughn indices. Id. at
1489-90.°

With regard to the fee award, the Court directed the
district court to reconsider its finding that Weisberg had
msubstantially prevailed” in the litigation over the second FOIA
request.6 The cQurt stressed that in the absence of a court
order mandating the disclosure of records, a party seeking fees
under FOIA ”’must show that the prosecution of the action could
reasonably be regarded as necessary to obtain the information * *
* and that a causal nexus exists between that action and the
agency’s surrender of that information.’” 745 F.2d at 1496
(gquoting Cox V. Department of Justice, 601 F.2d 1, 6 (D.C. Cir.
1979)). The Court also pointed out that in assessing whether the
documents have been disclosed in response to litigation rather
than because of normal administrative processing, a court must
take into account whether the agency ”’made a good faith effort

to search out material and to pass on whether it should be

5The Court also rejected a claim by Weisberg that the
Department had entered into a binding consultancy agreement with
him during the course of the litigation and had failed to comply
with the agreement. 745 F.2d at 1492-94.

The Department did not contest that Weisberg, by obtaining
the copies of the TIME photographs, had substantially prevailed
with respect to the litigation over his first FOIA request. See
745 F.2d at 1496 n.31. This Court’s analysis therefore was
directed toward the litigation over the second FOIA request.
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disclosed.’” Ibid. (quoting Cox, 601 F.2d at 6). That deter-
mination depends in part on the number of requests pending
before the agency and "ﬁhe_time-consuming nature of the search
and decisionmaking process.” Ibid. '

In this case, the Court noted, “[e]ven a cursory review of
the undisputed facts * * * indicates the strong possibility that
the Department disclosed the vast bulk of the materials sought in
the second administrative request as a result of its administra-
tive processing of the FOIA request” rather than as a result of
the litigation. 745 F.2d at 1496-97 (emphasis in original). The
Court pointed out that while disclosure of the documents involved
in the second request had taken time, the request itself
#involved huge numbers of documents, as well as laborious and
time-consuming reviews,” and the delays in disclosing the docu-
ments "apparently was due, at least in part, to the voluminous
nature of the request, the limited resources of the Department,
and the tremendous FOIA backlog faced at the time by the
[Department].” Id. at 1497.'

The Court directed the district court to determine on remand
whether, in light of these considerations, Weisberg’s suit was in
fact responsible for the release of the documents obtained
pursuant to the second FOIA request. In light of the Depart-
ment’s argument that most of the limited number of documents
which Weisberg did receive as a result of the litigation were
either duplicative of other documents or unresponsive to his

request, the Court also directed the district court to consider
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whether ”these disclosures justify a finding that [Weisbergqg]
substantially prevailed as to his overall request.” Id. at 1497
(emphasis in original). 1In the event that the district court
found that Weisberg had substantially prevailed under these
standards, the Court further directed the district court to
consider whether Weisberg was entitled to attorney’s fees and
costs under the four-factor balancing test set forth in Church of
Scientology of California v. Harris, 653 F.2d 584 (D.C. cir.
1981). Id. at 14_98—99.

Finally, this court provided the district court with
specific instructions concerning the calculation of the amount of
any fee award to be made under the FOIA. 745 F.2d at 1499-1500.
First, the Court directed the district court to exclude from its
lodestar calculations all #+nonproductive time or * * * time
expended on issues on which plaintiff ultimately did not
prevail.’” Id. at 1499 (quoting National Ass’n of Concerned

Veterans v. Secretarvy of Defense, 675 F.2d 1319, 1327 (D.C. Cir.

1982)). The Court found it ”abundantly clear from our review of
the record” that Weisberg ”filed numerous non-productive and
repetitive motions on issues on which he ultimately did not
prevail.” Ibid. Second, the Court directed the district court
to reconsider in light of Blum v. Stenson, 465 U.S. 886 (1984),
the district court’s original conclusion that Weisberg was
entitled to a 50 percent fee enhancement to reflect the

difficulty and risk of the litigation. Id. at 1499-1500.
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5. on remand, following an unsuccessful attempt by the -~
parties to negotiate a settlement regarding attorney’s fees and
costs, Weisberg renewed his motion for fees and costs. After
exhaustive briefing by the parties, the district court issued an
opinion and order awarding Weisberg $20,060 in attorney’s fees
and $3,620.49 in costs. J.A. 239-72.

The district court first found that Weisberg had not sub-
stantially prevailed with respect to the litigation over his
second FOIA request. J.A. 249-53. After repeating this Court’s
reminder that whether an FOIA plaintiff has substantially
prevailed "is largely a question of causation,” the district
court found that “the majority of the disclosures in this case,”
including the release of the FBI field office documents pursuant
to the August 1977 stipulation, ”resulted from the DOJ’s
administrative processing of plaintiff’s second FOIA request”
rather than from the litigation. Id. at 250-51 (emphasis in
original). In the “few instances” in which the district court
had ordered the production of specific documents, a review of the
documents demonstrated that their importance #in relation to the
overall request is minimal and incapable oflsupporting a
determination that [Weisberg] substantially prevailed.” Id. at
252. Although Weisberg also had obtained a waiver of copying
fees from the Department, that accomplishment did not advance his
claim for attorney’s fees because the granfing of the waiver,

like the release of the vast majority of the documents, was

13
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#pased on an administrative decision of the agency and not a
lawsuit.” Id. at 253, 262 n.2.

While denying Weisberg’s request for attorney’s fees and
costs with respect to the litigation over the second request, the
district court reaffirmed its earlier decision that Weisberg was
entitled to fees and costs for his litigation over his first
request. J.A. 253-61. Having done so, the district court
proceeded to calculate the reascnable attorney’s fee and costs
incurred in connection with the litigation over the first
request. Id. at 262-70.

The district court found that Weisberg’s counsel reasonably
had spent approximately 200 hours on the issues with respect to
which Weisberg had prevailed. The district court disallowed
approximately 175 additional hours claimed by Weisberg, either
because the hours related to issues on which Weisberg did not
prevail or because the district cpurt found that the amounts of
time spent had been unreasonable. J.A. 262-67. The district
court accepted Weisberg’s request to be reimbursed at his
counsel’s current rate of $100 per hour, even though counsel’s
rates during the course of the litigation héd been lower. Id. at
267-68. Finally, the district court denied Weisberg an upward
adjustment in the lodestar figure, finding that the litigation
over the TIME photographs had not involved particularly complex
issues and that reimbursing Weisberg at a rate of $100 per hour

adequately compensated him for any ”difficulties” or

14
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mcomplications” in the litigation.- Id. at 269. The Department
has paid Weisberg the full amount awarded by the district court.
' Y O RG NT

1. The district court, applying the standards set forth in
this Court’s prior decision in this case, found that Weisberg had
not ”substantially prevailed” in his litigation over his second
FOIA request and therefore was not eligible for attorney’s fees
and costs with respect to that litigation under the FOIA. As
this Court itself noted in its prior opinion in this case, the
determination whether a party has substantially prevailed is a
factual determination and is subject to review under the clearly-
erroneous standard.  The district court’s findings relating to
Weisberg’s lack of success in his litigation over the second FOIA
request are not erroneous at all, much less clearly erroneous.

Weisberg was almost wholly unsuccessful in his efforts to
persuade the district court and this Court to disturb the
results of the Department’s administrative processing of his
second request. Those few instances in which Weisberg did obtain
orders from the district court directing disclosure of documents
fall far short of showing, as this Court ruled that Weisberg must
show, that he ”substantially prevailed as to his overall request”
(Weisberqg, 745 F.2d at 1497). Although the Department released
an enormous volume of records to Weisberg relating to the second
request, the district court had ample grounds for finding that
the release of those documents was due to the Department’s normal

administrative processing of the request rather than Weisberg’s

15
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" suit. And the record is equally clear that the remaining result

on which Weisberg relies, the obtaining of a waiver of copying
fees, was unrelated to his litigation.

2. The district court’s conclusions regarding the hours
reasonably incurred by Weisberg’s counsel in connection with the
litigation over Weisberg’s first FOIA request are well within the
scope of the district court’s discretion. The district court
carefully assessed the hours claimed by Weisberg and disallowed
them only where it had a substantial basis for concluding that
the time was unreasonably long or unrelated to the issues on
which Weisberg prevailed. Weisberg’s challenges to the district
court’s findings simply invite this Court to substitute its own
judgment for that of the district court, a course that this
Court has rejected in the past.

3. Weisberg claims to be entitled to an upward adjustment
in the ”lodestar” attorney'é-fee figure used by the district
court in order to reflect the delay in reimbursement and the
contingent nature of the underlying fee arrangement. His claim
is foreclosed by two recent Supreme Court decisions, Shaw v.
Library of Congress, 106 S. ét. 2957 (1986); and Pennsylvania v.
Delaware Valley Citizens’ Council for Clean Air, 107 S. Ct. 3078

(1987) (Delaware Valley IT). Shaw prohibits the upward
adjustment of attorney’s-fee lodestars to compensate for delay
unless Congress explicitly authorizes such adjustments, and no
such authorization exists under the FOIA. elaw Va

imposes stringent limitations on the circumstances in which
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