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IN THE
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA

Case No. 87-5304

HAROLD WEISBERG,
Appellant,
v.
U.S. DEPARTMENT OF JUSTICE,

Appellee

On Appeal from the United States District Court for the
District of Columbia, Hon. June L. Green, Judge

REPLY BRIEF FOR APPELLANT

I. WEISBERG SUBSTANTIALLY PREVAILED WITH RESPECT TO HIS
SECOND REQUEST -

A. Weisberg Substantially Prevailed by Obtaining a
Complete Fee Waiver for All 60,000 Pages Released

Weisberg's first argument is that he substantially prevailed
with respect to his December 23, 1975 Freedom of Information Act
request ("second request") because he obtained a complete fee wai-

ver for the 60,000 pages of records which were released to him.



The district court rejected this contention on the ground that it
could not "conclude that such requesters have substantially pre-
vailed on [the fee waiver] issue where the grant of such a waiver

is based on the administrative decision of the agency and not a

lawsuit." JA 253 (emphasis in original).

In Weisberg's view, the district court's ruling consists of
nothing more than a conclusory assertion. The court made no factual
findings in support of its conclusion, nor did it undertake any anal-
ysis of the pertinent facts. Because it ignored the very substantial
body of evidence indicating that the'lawsuiﬁ lead to-the decision to
waive fees completely, the court's ruling is clearly erroneous.

Moreover, the only evidence of the basis for the court's
ruling--the language quoted above--indicates that ‘the court rea-
soned that because an administrative decision ultimately was made
to grant Weisberg a complete fee waiver, there was no causal nexus
between the lawsuit and the fee waiver. This reasoning begs the
gquestion of whether it was this lawsuit that cuased the "adminis-
trative" decision to waive fees. Thus, the district court misap-
plied the applicable legal principle, which is whether there was a
causal nexus between the lawsuit and the relief obtained. This
efror of law renders the court's ruling clearly erroneous. Weis-

berg v. U.S. Dept. of Justice, 745 F.2d 1476, 1496 (D.C.Cir. 1984)

("findings of fact derived from the application of an improper
legal standard to the facts may be deemed by an appellate court to

be clearly erroneous.").



The Justice Department, of course, contends otherwise. It
argues -that the district court's finding is "clearly correct.”
Appellee's Brief at 28.

The Department stakes its primary argument in support of the
district court's ruling on the claim that the appeals officer
who‘granted the full waiver of copying fees made "a voluntary,

good-faith administrative decision not causally connected to the

present litigation." Id. at 29 (emphasis added). The only evi-

dence adduced to advance this claim is the March'23, 1978 Affidavit
of Quinlan J. Shea, Jr. ("Shea Affidavit"), the appeals Offiéer

who made the decision to grant the full waiver. The statements
made by Shea in his affidavit were not cited by the district court
in support of its ruling. They are far from being the only rele-
vant evidence bearing on the causation issue, and they are certain-
ly not the most probative evidence.

The critical fact is, of course, that after having opposed
Weisberg's motion for a complete waiver, the Department reversed
its position and granted Weisberg the relief he sought. Where an
agency takes a final position on a legal issue and reverses itself
after suit is filed, a requester has been held to have substantial-

ly prevailed. Seegull Mfg. Co. v. N.L.R.B., 735 F.2d 971 (6th Cir.

1984). If the requester obtains relief because the filing of a
lawsuit goaded the agency into reconsidering its position, then

the requester has substantially prevailed. See Lacy v. United

States Dept. of the Navy, 593 F. Supp. 71 (D.Md. 1984) (causal nexus




exists when suit forces an agency to review documents and reach a
thoroughly considered decision in favor of .disclosure); Steenland
v. C.I.A., 555 F. Supp. 907 (W.D.N.Y. 1983) (suit prompted a second
look by agencies which resulted in supélemental releases. This is
a fortiori the case where, as here, the agency reconsiders and

abandons its position after formally opposing the plaintiff's mo-

tion. National Wildlife Federation v. Dept. of Interior, 616 F.

Supp. 889 (D.D.C. 1984); Wooden v. Office of Juvenile Assistance,

2 GDS 81,123 (D.D.C. March 29, 1981).

The district court's ruling reflects no consideration whatso-
ever of the timing and circumstances of the Department's grant of
a full waiver. Yet such factors are critical to determining whe-

ther a party has substantially prevailed. Church of Scientology

v. U.S. Postal Service, 700 F.2d 486, 489 (9th Cir. 1983) (case re-

madned because district court made no finding of fact on the criti-

cal issues of the timing of and reasons for releases); Continental

Cas. Co. v. Marshall, 520 F. Supp. 56, 57 (N.D.I1l.,E.D. 1981)

(plaintiff substantially prevailed where consent order was pro-
duced, after long delay, solely by virtue of the persistent and dili-
gent tactics of the plaintiff and despite the dilatory tactics of

the defendant); Education-Instruccion v. U.S. Dept. of Housing,

87 F.R.D 112 (1980) (causation found where defendants made no move

to surrender documents for thirteen months after review, yet dis-

closure closely followed filing of plaintiff's motion for summary

judgment) ; Ford v. Selective Serv. System, U.S. Civ. Serv., 439 F. %




Supp. 1262, 1265 (M.D.Pa. 1977) (plaintiff substantially prevailed
where agency contended that it released documents pursuant to Pri-
vacy Act but waited until four months after effective date of that
Act to make the disclosures).

The timing and circumstances of the Department's grant of a
fee waiver clearly show that its decision was produced by this
lawsuit. Even prior to the application for a waiver, the Depart-
ment had conceded the key fact supporting a waiver when it filed
an affidavit by its appeals officer stating that "[tlhe assassina-
tion of Dr. King is certainly a case of sustainea pubiicﬁinterest[,]"
and that "the historical importance of the fact of the assassina-
tion is obvious." July 15, 1976 Affidavit of Quinlan J. Shea, Jr.
[R. 26] Despite this admission, the Department dragged its feet
in deciding the fee waiver request, and nearly 17 months elapsed
between the date the request was made and the date it was granted
in full. 1In the interim, each halting step the Department took on
its long march towards a full waiver was precipitated by some de-
velopment in court. See Appellant's Brief at 9-12 for a detailed
account of this process.)

The Department ignores these circumstances. In attempting
to find a basis for the district court's ruling, it focuses on
statements made by Shea which link his decision to grant a full
waiver to Judge Gesell's decision granting Weisberg a full waiver

in Weisberg v. Bell, Civil Action No. 77-2155 (D.D.C. January 16,

1978). The Department's arguments on this point are deeply

flawed.



First, thevDepartment argues that if anything precipitated
"the decision to move from a partial waiver to a full waiver," it

was Judge Gesell's decision in Weisberg v. Bell. Appellee's Brief

at 29. This skirts the circumstances giving rise to the granting
of a partial waiver. More fundamentally, it also ignores the fact
that the immediate and direct cause of Shea's reconsideration of
the fee waiver issue was Judge June Green's March 3, 1978 order in
this case, not Judge Gesell's January 16, 1978 order in Weisberg
v. Bell.

Judge Green's order noted that in granting Weisberg a partial
waiver, Shea had stated that the investigation of the King assassi-
nation "'is a matter of great public interest and historical impor-
tance,'" and that he had "also recognized plaintiff's 'extensive
study of and long-standing interest in the assassination of Dr.
King.'" The order further noted that despite this, Shea "did not
choose to waive all charges incurred by plaintiff" but only grantéd
a 40% reduction. After finding that she had jurisdiction to review
the fee waiver under an arbitrary and capricious standard, Judge
Green observed that "no explanation was given as to how" the par-
tial reduction was arrived at; accordingly, she ordered the Depart-
ment to provide a "full explanation" within 8 days. - (The March 3,
1978 order is reproduced as Addendum 1 to this brief.) In response
to this order, Shea's lengthy March 23, 1978 affidavit provided the

1/

"full explanation® demanded by Judge Green. The relative speed of

l/ Although Weisberg's main brief cites the Shea Affidavit to .
the appendix, it does not appear there. It is reproduced as Adden-
dum 2 to this brief.



the response stands in marked contrast to the Department's prior
delays in resolving the fee waiver issue.
In announcing his decision to reconsider the fee waiver, Shea

cited "Judge Gesell's Order and the decision not to appeal there-

from. . . ." Shea Affidavit, Y9 (emphasis added). Forty-six days

passed between Judge Gesell's order and Judge Green's March 3 order
in this case. Had Judge Gesell's order been the precipitating fac-
tor in Shea's decision to reconsider the fee waiver, this was ample
time for him to have done so.. Yet it was not until after Judge'
Green's order in this case that he reconsidered;

That Shea may have taken the Department's decision not to ap-
peal Judge Gesell's order into account when he decided to recon-
sider the fee waiver in this case does not mean that Gesell's order
caused the fee waiver. The Department was under pressure from
Judge Green to justify its partial fee waiver; as a consquence, it
had to consider how its assessment of its chances of winning an ap-

peal in Weisberg v. Bell impacted on the merits of its position in

this case, particularly since Shea had stated in a letter submitted
to that court that the case for a fee waiver for the Kennedy assas-
sination records at issue there was weaker than for the King rec-
ords at issue in this case. See January 12, 1988 letter from
Quinlan J. Shea, Jr. to James H. Lesar reproduced as Addendum 3 to
this brief. But what Shea did in taking account of Judge Gesell's
order and the decision not to appeal it was simply to evaluate the

legal strength of the Department's position in this case; other-

wise, there was no need to consider Judge Gesell's decision at all.



The Department relies on Pyramid Lake Paiute Tribe v. U.S.

Dept. of Justice, 750 F.2d 117 (D.C.Cir. 1984) as support for its

argument that Weisberg did not substantially prevail because the
full fee waiver in this case was precipitated by Judge Gesell's
order granting him a full waiver in a different FOIA case. 1In

the Pyramid Lake case the panel held, over Judge Mikva's dissent,

that the plaintiff did not substantially prevail when the agency
disclosed a previously withheld document after release of the same
document by a third party_removed ?he basis for the agency's Exemp-
tion 5 claim. | ﬂ

Pyramid Lake is inapposite. First, as argued above, it was

the district court's March 3, 1978 order which was the immediate
cause of the decision to reconsider the fee waiver issue in this

case. Second, the release in Pyramid Lake was not made as a re-

sult of a court decision in a related FOIA suit involving the same
parties and similar issues. No legal judgment or consideration re-
gquired the third party who initially released the document at issue

in Pyramid Lake to do so. The third party's disclosure did not in

any way call into question the legal validity or legal strength of
the agency's Exemption 5 claim at the time the agency initially
asserted and briefed it.

The analogous case is not Pyramid Lake but Sabalos v. Regan,

520 F. Supp. 1069 (E.D.vVa. 1981). 1In Sabalos the plaintiffs sub-
stantially prevailed as to certain IRS memoranda which were re-

leased to them as a consequence of this Court's decision in Taxa-




tion With Representation Fund v. IRS, 646 F.2d 666 (D.D.Cir.

1981), which involved the same kind of documents.

Finally, the Department asserts that "if obtaining a fee wai-
ver is not financially necessary in order for a requester to ob-
tain copies of disclosed documents, it is open to serious question
whether the fee waiver alone is important enough in terms of the
policies of the FOIA to support a 'substantially prevailing' de-
termination." Appellee's Brief at 31 n.31l. This suggestion is
refuted by the ways in which Congress has repeatedly stressed the
fundamental importance of Ehe fee waiver proviéidn."

In 1972 a congressional report on practices under'the origif
nal FOIA found that excessive fee charges had become "an effective
bureacratic tool in denying information" to journalists, scholars,
nonprofit public interest organziations and other noncommercial
users who can best fulfill the central purpose of the FOIA. H.
Rep. No. 92-1419, 934 Cong., 24 Sess. 8-10 (1972). The fee waiver
provision was added to the FOIA as part of the 1974 amendments be-
cause of congressional concern over the "real possibility that
search and copying fees may be used by an agency to effectively
deny public access to public records." S. Rep. No. 93-854, 934
Cong., 24 Sess. 11 (1974).

Only three years later a Senate subcommittee held four days
of oversight hearings "to ensure congressional intent [regarding
FOIA] is being carried out." A report on these hearings found that
despite passage of the fee waiver provision, "excessive fee charges

. . . and refusal to waive fees in the public interest remain . . .
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'toll gate[s] on the public road to information," and that "the
potential for-abuse of agency discretion of FOIA fees remains
high." SUBCOMM. ON ADMIN. PRACT. & PROC. OF THE SENATE JUDICIARY
COMM., 95th Cong., 24 Sess., AGENCY IMPLEMENTATION OF THE 1974
AMENDMENTS TO THE FREEDOM OF INFORMATION ACT: REPORT ON OVERSIGHT
HEARINGS 1 (Comm. Print 1980).

In 1986 Congress ammended the fee waiver provision "to make
it easier for more requesters, especially noncommercial requesters,
to qualify for fee waivers." 132 Cong. Rec. H 9464 (daily ed. Oct.
8, 1986) (Joint Statemeﬁt ofﬁRep. English, Chairman of the Government
Information, Justice, and Agriculture Subcommittee, and Rep. Tom
Kindness, ranking minority member). The amended fee waiver provi-
sion contains several limitations on the imposition of fees in order
"to prevent agencies from using procedural ploys over fees to dis-
courage requesters or delay the disclosure of information." Id.

The history of the fee waiver provision shows that Congress
considers it crucial to the vindication of citizen rights under the
FOIA. Nothing in the FOIA or‘its legislative history even hints
that fee waivers are conditional on a showing of "financial necessi-
ty," whatever that vague phrase may mean. To the contrary, Congress
has specified that certain types of requesters--authors, newspapers,
publishers--are deemed noncommercial for purposes of the fee waiver *
provision, even though they may be engaged in profit-makind ventures.
English/Kindness Joint Statement, 132 Cong. Rec. H 9464. The De-
partment's suggestion would thwart the use of the FOIA by such re-
guesters in violation of the clear congressional intent to foster

it.
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B. Weisberg Substantially Prevailed by Obtaining
Field Office Records and Other Records

Weisberg argues that he substantially prevailed by obtaining
more than 17,000 pages of FBI field office records, as well as
other records. The Department responds by pointing out that the
field office records were obtained pursuant to stipulation, and
it characterizes the stipulation as "a product of the Department;s
administrative processing of the second request. . . rather than
the litigation." Appellee's Brief at 25.

But the stipulation was negotiated between counsel for the
parties, signed by counsel for the parties, and approved by the
district court. The stipulation made binding on the FBI what pre-
viously had not been binding. Thus, it was the product of the law-
suit rather than the administrative handling of the request. Whe-
ther styled as consent decrees, settlement agreements or stipula-
tions, such instruments have supported rulings that a requester

has substantially prevailed. Continental Cas. Co. v. Marshall,

520 F. Supp. 56, 57 (N.D.Il1l. 1981) (consent decree approved by

court); Public Citizen v. EPA, C.A. No. 86-316 (D.D.C. Feb. 3,

1987) (plaintiff held to have substantially prevailed because suit
resulted in settlement agreement in which defendant made binding
a previously non-binding policy regarding release of certain docu-

ments) (reproduced as Addendum 4); Dennis, et al. v. FBI, et al.,

C.A. No. 83-1422 (Magistrate's Opinion and Recommendation, Dec.
12, 1986) (plaintiffs held to have substantially prevailed where

‘they entered into stipulation waiving all fees and modifying docu-
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ment request) (reproduced as Addendum 5), approved, May 1, 1987
Memorandum of Judge June L. Green (reproduced as Addendum 6).

The Department's attempt to characterize the stipulation as
the product of its administrative processing of the second request
is also at odds with (1) FBI policy regarding searches of FBI
field office files, (2) the Department's actions and statements
during the course of this case, (3) the circumstances surrounding
the stipulation, and (4) the terms of the stipulation itself.

As previously noted, see Appellant's Brief at 31, at a time’
when Weisberg already had constructively exhausted his administra-
tive remedies, the FBI had a poiicy that searches of its Headquarters
files alone constituted sufficient complience with FOIA requests.
It is highly implausible that the FBI would have abandoned this
entrenched policy absent a lawsuit.“ This is bourne out by the
fact that although Weisberg haa demonstrated early on that a search
of field office files wés necessary'to comply with his request--by
compelling a search of the Memphis field office for crime scene
photographs--the FBI nevertheléss continued to resist any more such
searches. FBI Special Agent Donald L. Smith testified that "every-
thing that is in the field office, particularly in a case like
this, would be at headquarters, particularly in the assassination
of Dr. King." September 8, 1976 Hearing, Tr. at 33 [R. 40]. 1In
a memorandum filed October 27, 1976, the Department represented
that a search of field office files would be "counterproductive."

Memorandum of Points and Authorities in Opposition to Plaintiff's
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Motion for Compliancé and in Support of Defendant's Motion to Stay
at 5 [R. 32]. Such statements are analogous to a claim that re-
sponsive records do not exist. Where an agency claims that docu-
ments do not exist and later produces them as a result of a suit,
the plaintiff has been held to have substantially prevailed. Re=-

public of New Afrika v. FBI, 645 F. Supp. 117 (D.D.C. 1986).

The timing of the stipulation and other circumstances belie
the Department's claim that it was the product of the administra-‘
tive handling of the second request. The negotiations which led
to the August 15, 1977 stipulation "extended over several days or
weeks." Hartingh Deposition at 79. Thus they ensued the June 30,
1977 hearing at which Weisberg presented several demands, including
demands that the records of several field offices be processed and
released by September 1, 1977, that they be accompanied by legible
worksheets listing each aocument, and that the releases be reviwed
by the appeals office prior to disclosure. June 30, 1977 Hearing,
Tr. at 17-20. The stipulation included these demands, with minor
variations.

Although the Department's counsel declared that "it would
be impossible" to complete a search of the Memphis field office
by September 1, 1977 (Tr. at 13), pursuant to the stipulation the
FBI processed nearly as many documents in the succeeding two months
as it had in the preceding ten months. The terms of the stipula-
tion and the speed with which these documents were processed

clearly betoken the impact of litigation pressures rather than the
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imprint of administrative plans. Where court action speeds dis-

closure, a plaintiff substaqtially prevails. Steenland, supra,

555 F. Supp. at 907; Exner v. Federal Bur. of Investigation,

443 F. Supp. 1349, 1353 (S.D.Cal. 1978).

The Department has put forward no evidence that it had any
plans to deal administratively with the issue of searching the
field office files. It had 18 months prior to the June 30 hearing
during which it could have dealt with this issue administratively,
but the record is devoid of any such action. 1Its only action was’
to tell plaintiff and the court that the field offices had no rec-
ords not duplicated at Headquarters.

"The unambiguous meaning of the term 'substantially prevailed'’
is not that plaintiff prevail in the entirety but only that plain-

tiff prevail in an adequate or considerable manner." Aronson V.

HUD, C.A. No. 86-333-5, slip op. at 6 (D.Ma. March 3, 1988) (repro-
duced as Addendum 7, citing Webster's New Third International Dic-
tionary (Unabridged 1979). Even if the more than 17,000 pages of

field office records are excluded, Weisberg still obtained another
12,000 pages after the processing of the field office files pur-

suant to the stipulation was completed. §39_Appellant's Brief at
39 n.20, which lists these records. This is more than sufficient

to warrant a finding that Weisberg substantially prevailed, par-

ticularly since these releases included some of the most significant

records obtained, such as informant files, the Long Tickler, in-
ventories of the FBI's holdings on Dr. King, and the "misfiled"

records on a major witness before the House Select Committee on
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Assassinations.

c. Neceésity of Suit to Compel Reasonably Prompt
Disclosure

As the Department notes, Weisberg contends that the Depart-
ment would have delayed responding to his second request in the
absence of this lawsuit. It complains that Weisberg has not sub-
stantiated his claim by reference to the facts of this case, but
instead has invoked a pattern of delay in a variety of FOIA cases
involving the Department. It contends that the delays in the
other cases are "simply irrelevant." Appellee's Brief at 26.

The pattern of delay shown by Weisberg--and not denied by
the Department--is not irrelevant to the need to file suit to
overcome delay with respect to the second request. However, the
record also shows delays in this case. To begin with, the De-
partment delayed with respect to his April 15, 1975 request (first
request). Although this was a small-volume ("nonproject") request,
the FBI did not release any materials until after Weisberg filed
suit more than seven months later, and when it did make this re-
sponse it provided only a fraction of the responsive materials,
and it provided these only because CBS News had made a request for
similar materials in September, 1975 [JA 110] and the Departmenf's
FOIA Unit feared that it might be "'blasted' (on the air) by CBS
for being 'uncooperative'" [JA 111-112].

Also highly relevant is the delay encountered in obtaining a
fee waiver in this case. Since it took 17 months to get a favor-

able fee waiver decision when Weisberg was already in court, one
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can only imagine the delay he would have encountered even to ob-
tain an unfavorable decision administratively without bringing
suit. Also relevant is the fact fhat the Department did not re-
spond to Weisberg's administrative appeal of his second request
within the statutory time or otherwise.

The Department says that Weisberg has not pointed to evidence
that processing of his second request would have taken materially
longer if he had not sued. Appellee's Brief at 26. But this is
the only conclusion that reasonably. can be Feaghed in light of (1)
the universal pattern of delay iﬂ all of ﬁeisbérg's requests, (2)
the delays in this case cited above, and (3) the rapid processing
of the field office files pursuant to court-approved stipulation.

Additionally, note must be taken of the FBI's attitudes and
responses in this case. When Weisberg brought to the court's at-
tention the fact that the FBI had not responded to his 1969 requests
for information on the King assassination, FBI Project Chief John F.
Cunningham rejected this as a basis for giving priority to Weisberg's

2/

second request because they were not "the exact same request."

2/ The district court stated that Weisberg should have ex-
hausted administrative remedies as to his second request if he had
referred to the FOIA in his April 1969 letter and had made reference
to his unanswered requests in his amended complaint. [JA 242] The
FBI has never claimed that it did not identify Weisberg's requests
as subject to the FOIA. At least since 1975 Department of Justice
regulations have required Department personnel to treat "[a]lny re-
quest for information" not marked and addressed in accordance with
the Department's FOIA regulations as a FOIA request. See 28 C.F.R.
16.3 (1976). Although Weisberg did not affix these requests to his
amended complaint, he brought them to the attention of the FBI and
the court at the September 16-17, 1976 hearing, and the court re-
quested that he furnish copies to counsel and the court, which he
did. See Tr. at 227-228. In a subsequent hearing, the court noted
that on the basis of the FBI's own first-in first-out system, "Weis-
berg was first in. . . ." October 8, 1976 Hearing, Tr. at 4,
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September 16, 1976 Hearing, Tr. at 121-122. Furthermore, the FBI
took the position that it could not assign more than one analyst
to process his voluminous second request, id. at 90, unless
"threatened with a law suit, a court order--." 1Id. at 97. The
district court repeatedly pressed this point during the hearing

on the Department's Open America motion. Later the FBI did assign

a second analyst to work on Weisberg's second request, and this

inevitably quickened the pace of the disclosures.

II. THE ISSUE OF A CONTINGENCY ENHANCEMENT SHOULD BE
REMANDED TO THE DISTRICT COURT

The Department argues that under the standards established

by Pennsylvania v. Delaware Valley Citizens' Council for Clean

Air, 107 S. Ct. 3078 (1987) (Delaware Valley II), as construed by

this Court decision in Thompson v. Kennickell; Nos. 85-5241 &

5242 (D.C.Cir. Jan. 8, 1988), Weisberg must establish (1) that the
rates of compensation in the private market for contingent fee
cases as a class differ from those for which attorneys are paid

at a non-contingent rate; and (2) that "without an adjustment for
risk the prevailing party 'would have faced substantial difficult-
ies in finding counsel in the local or other relevant market.'"
107. S. Ct. at 3090. Appellee's Brief at 3090.

This Court remanded Thompson v. Kennickell to the district

court because neither the district court nor the parties were
aware of this new standard at the time of the lower court's de-

cision. Slip op. at 10. The same is true here. Accordingly,
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this case, too, should be remanded to the district court for
further proceedings on this issue.

Respectfully submitted,

JAMES H. LESAR

918 F Street, N.W. #5009
Washington, D.C. 20004
Phone: (202) 393-1921

Counsel for Appellant
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ONITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG

/

Plaintiff :
v. : CivilvAction No. 75-1996
u.s. DEPARTMENT OF JUSTICE : rl LE D
pefendant : e
T KT

OPINION AND ORDER

on November 2, 1377, plaintiff in this casi‘hé%e'ygﬁectburt
for an order waiving all search fees and copying costs for govern<
ment records pade available 2as a result of this action. plaintiff

moved also for an order requizring that all fees and costs Ppre~
viously charged the ylaintiff in this action pe refunded t2 him.
on January 17, 1978, defendant £iled its opposition O chese

cions.
The Freedom of Information AcCt az 5 U.S.C. § 5352 (a) {(4) (A)

provides:

be efurnished

at a reduced charge where the agency z
czion of the fee is in the public

rhat waiver OT redu
jnterest because furnishing the informaticn can be
considered as primarily penefiting the general

public.

pocuments shall

The Department of Justice has promulgated a regqulation
implementing this prcvision of the AcT. Dega::mental officials
the charges j# they find that these charges

may waive OT reduce
because fyrnisaing the

nare not in the public interest

primarily penefits the general public.' 28 C.F.R. § 16.9(a) .
1976, plaintiff's counsel wrote the DepulY

he make the determinati
1977, ¥x.

on November 4,
on »re-

recuesting that

Attorney General,
In a letter dated July 12,

scribed by the regqulation.

!
272

|

oy,

L ol

"

information



Quinlan J. Shea, Jr.. Director of the Office of Privacy and
Information Appeals within the Office of tha Deputy Attorney
General, replied to plaintiff's request.

The latter stated that the investigation of the King assassina-
rion"is a matter of great public interest and historical importance,”
and that the Director of the FBI had “"acknowledged this Zact very
early in the processing” of the records which are the subject of
this lawsuit. Shea alsc recognized plaintiff's “extensive study
of and long-standing interest in the assassination of Dr. Xiag.”
However, he did not choose to waive all charges incurred by plain-
¢if€. Instead, he detsrmined that these charges would be reduced
from 10 cents a page 2 § cents a page.

5 U.S.C. § 552(a) (4)(B) gives shig Court jurisdiction 2
review viclations of the FOIA. =nig authoTizy to review extends
to guesticns concerning the Zee waiver provisions of § 3521al 13)iAc.

Alan . Pisczgibbon v. c.I.A., C.A. No. 76=700 (D.D.C. Cg=cker 293, 12765

e issue before the Cour: is whecher :le sovernmenc's decision 2
deny plaintiff a complece waiver of all search and copying charges
was "arzisrary, capricious, an abuse of disczetion, and ctlierwlise
act in accordance with law.* 5 U.S.C. § 736.

m~a Courz finds that no explanaticn was given as tc how this
sum was ar-ived at. Accor2ingly, the Cous< orders thlis nastsers

~emanded to the U.S. Department of Sustice far full explanacion.

O

~mwis information is =9 be filed in the CouzlT witain 3 days of cwhis

date.
SUNE L. GREZXN
¥ 7.8, Dlstrlc Judge
- a) -
Dated: March 19738
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAﬁOLD WEISBERG 5

Plaintiff %

v. ; civil Action No. 77-1996
U. S. DEPARTMENT OF JUSTICE g

cefendant i

AFTIDAVIT OF

QUINLAN J. SHEA, JR.

1. My name is Quinlan J. Shea, 3zr. 1 am the Director
of the 0ffice of P:iv#cy and Info:gation Appeals; office of
the Deputy Attorney General, 4. S. Department of Justice.

2. My initial consideration of ur. Weisherz's recuest
¢or a fee waiver in connection Wil his requests for recozds
pertaining to the assassination of Dr. Martin luther Xing, 9r..
was prior to the designation of me bY A::ﬁr:ey General Griffin
3. Bell to act on'adminis::a:ive appeals (and, at least impliedly.
such ancillary macters as fee waiver recuests) - This designaticr
was dated July 1ll, 1977. I had raised the matter of a parsial
waiver and had encountered considerable resistance to the icea.
Jotwitnstanding that :esisténce, b fcrmall& recommended O (then)
Deputy Attorney General Peter T. rlaherzy that he waive zepro-
duction costs by a factor of 40%, thereby reducing the cost to
Mr. Weisberg Erom $.10 per page to $.06 per page. MV zelief
was and is thar no search fees had been assessed by the F.B.l.
for these records, SO 1 never specifically addressed the matter
of search fees.
) 3. My formal recommendation was +he subject of at least
one discussion with (then) Associate Deputy attorney General
Bruce D. Campbell -- I nelieve there were +wo such discussions.
Oon either July 1l or 12, 1977, at the same cime that Mr. Campbell

passed on to me Judge Bell's designation memorandum of July 11,

he returneé the fee waiver documents SO me, indicating that I

Z
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was free'to grant the partial waiver myself if I still saw £i
to do so. By letter da;ed July 12, 1977 -- very deliberately
the first formal action taken by me == I granted Mr.>Weisbe:g
the 40% partial fee waiver I had previously recommended to
Mr. Flaherty.

4. I have n&w reviewed my file and refreshed nmy recol-
lection of the reasoning process by wnich I concluded that the
40% waiver was appropriate. I reached my conclusion in lighc
of my knowledge of other fee waiver *appeals” that had been
granted, granted in part, and denied during the period from
March 1975 (when I joined the staff of the Deputy Attorney
General) through July 1977, as well as xy general atsizude that
a public servant charged with responsidility for the exgencéitur
(or waiver of collec=ion) of pudblic cunds owes to the taxsayerls
of this countzy the exercise of a degree of care to ensure that
those funds are not exgended impreocgezly o< imprudently. IlloTracvez,
secause this particular case was somewnat different Ircnm otrer
cases in which 1 had beea ianvolved, and zecause I felt there
waere some unusual factors that shoulé be ccnqide:ed, I hacd a
very lengtihy discussion (well in excess of one hour) about this
case with Mr. Robert L. saloschin, Cffice of recal Counsel {and

Chairman o the Deparzment's freedsm of Infcrmation Commizseel .

1]
"]
t

[\
0
[
ty

5. As contained in the let=ers £frcm Attorney Jan
to Deputy Attorney General Tyler (Novembder 4, 1978) and AtIoIney
General Bell {February 8, 1977), the only basis c& which the
requested waiver was sought was the statutcry standard oI
“primary benefit to the general public” (s v.s.C. 532(a) (2 (A 1.

The facts of Mr. Weisberg's age, "scant financial resources”

bt

ané poor health were only mentioned in the letter to Judge 3al
as reasons whny Mr. Weisberg considered gaining access to the
records to be "a matter of some Urgency . o - I did, howeveI,

view all three of these as wgympathetic" factors in reaching @y

Z



conclusion that a partial waiver was appropriate, but, as
indicated below [paragraph 8], I concluded that there was no
ndependent "indigency” basis for a fee waiver in this caée.
6. When I make a decision myseif, I often do not articu-
late in written form my reasons for reaching a.particular
result. In this case, however, I dié make a written recom-
mendation to Mr. Flanhertyv (who was also familiar with the various
"background" factors I have already mentioned). Two paragraphs
in that memorandum set forth the reasons why I felt a partial
fee waiver was appropriate

"Fees should be waived, accoréing to the legislative
history of the Freedom of Information Act, when it is in
the public interest to do so because of public benefit
flowing from the parzicular release. There can be no doub:t
that release of the Xing materials is of the greatest pos-
sible public interest. The Bureau itself recognized this
fact very early and decided to put the releasable mazerial
in the public reading room and not to attempt to charge any
search fees. The initial question is whether the cgrant of
a full fee waiver to a private citizen who hopes to prcfic
£rom the sale c his writings on the Xing murder can be
considered as 'primarily bene‘z-zng the general public.'

5 U.S.C. 552(a) (4Y(A). Although I am unconvinced that the
answer to that question is yes, I have conclucded that a
partial fee waiver is justified in this case, in view of
other pertinent and significant factors.”

"Mr. Weisberg has devoted many vears to a stucdy cf
the assassinazions of President Kennecy and Dr. Xing. He
has written at least two books on the Xernnecdy assassinaticn
{neither of which has been overly favorable to the Depar:-
ment or the F.B.I.). Nevertheless, he does possess a weal:h
of knowledge and information on these cases andéd is recognized
as some:h;.g of an .'expert' on them in many circles. Mr.
Weisberg is also unicue in the sense that his early eflor:ts
to obtain access, and particularly this lawsuit, have con-
tributed materially to the more ready accessibility of these
materials to the general public. 2/ In sum, the eflorts n
has expended and the expense he has incurred are so sicnifi-
cant that they will not reoccur in the person of any other
requester. His familiarity with the case has also enabled
the Bureau to evaluate more guickly the privacy interests of
many of the hundreds of individuals involved. The public,
therefore, has benefited both from Mr. Weisberg's tenacious
efforts to make the King materials public and, to some extent,
. £rom a shertening of the time necessary to process the case.
For these reasons, I feel that a reduction of the standard
charge of $.10 per copy to §$.06 per copy is justified. . This
reduction will require some refund of fees already paid, as
well as the lmposztlon of no charge for the materials still
to be released.”

2/ "His earlier lawsuit, which we won, was probably the
single greatest factor in the decision of Congress to amend
exemption 7 from a file exemption to what it is today. Some

victory!"
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7. To sum up, in light of all of the factors indicated

above, it seemed to me that +he F.B.I.'s position against any

waiver of reproduction fees Qas'wzong, but tnhat Mr. Weisberg
had not established that the release to him of these records
could be said to be of primary benefit to the general public.
Nonetheless, I felt that there was sufficient public incterest
present, viewed in the light of Mr. Weisberg's unigque role in
the history of freedom of information, to warrant a partial
waiver. I can neither recall in any detail nor £ind any
written cecord of why I had decided specifically that a 40%
waiver would be appropriate. I do recall that I also consicdered
25%, cne-third, and 50%. I‘:écall that the first two seemed
too low and that Mr. Weisberg's overall case for a waiver did
no- st-ike me as being as stIong as another instance i which
I had recommended a 30% waiver of reproduction costs, coupled
with a cozal waiver of search ZIees. There were Drobably other
faczors as well, because I do recall that I sgeat a consicderaklie
amount of tine, over a consicerable period oI time, tainking
apout bSoth whetner tc recommend a fee waiver in this case and,
zhen, just how much of a sartial waiver %o reccmmenc.
3. as indicated atove, I did brieflv consicer the
factor” in this case, even though =he sole zasis on which a
waiver was reguested was fubliic peneiit/inseraest. TCI purtcses
of fee waivers under the Freedom of Information Acz, the consis-
sent positicn ¢ the Jeparcment cf Justice has been that that
"indigency" means a total (or, as appropriate, carzial) inability
to pay the fees properly assessed under thé statute and our
implementing regulations. Mr. Weisberg hadé in fact gaid for
the releases he received from the Xing files. Accordingly, on
the basis of the reccrd before me at the time, no independent

"indigency" ground for a fae waiver could be said to exist.

9. 1If there are any remaining questions, I wculd be willing
+to attempt to supplement this Affidavit, or to testify pexr-

sonally in Court. I do wish to advise the Court, however, that

o
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this Department has now decided not to appeal the Order pertain-
ing to fees recently entered by Judge Gesell in the context of
another case involving Mr. Weisberg and the Department of Justice.

In view of Judge Gesell's Order and the decision not to appeal

‘therefrom, it seems to me that I should, sua sponte, recoansider

my own various prior actions on fee waivers sought by Mr. Weisberg,
including the one now before this Court. I have begun that
process and am consulting with the affected components within the
Department. I will communicate my final decision to Mr. Weisberg

not later than Friday, March 31, 1973.

Subscribed and sworn to k}efo:e me this el

7 .
/422215x. JZ!G?“

Notary Publac

My Commussion Expires Qzioder 31, 1580
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OFFICE OF THE DEPUTY ATTORNEY GENERAL
: WASHINGTON, D.C. 20530 :

James H. Lesar, Esquire 7 JAN "‘

Suite 500
910 Sixteenth Street, N. W.
Washington, D. C. 20006

Dear Mr. Lesar:

On November 19, 1977, on behalf of your client,
Mr. Harold wWeisberg, you wrote to former Deputy Attorney
General Flaherty requesting a waiver of all. fees that might
be assessed as a result of your. client's request for access to
records of F.B.I. Headquarters pertaining to the assassination
of President John F. Kennedy. That request was forwarded to
Director Kelley for initial consideration and response to you.
I have now been informed that Director Kelley has decided not
to waive reproduction charges (as in the case of records pertain-
ing to the assassination of Dr. Martin Luther King, Jr., no
search fees were assessed), and that he has communicated his
decision to you.

The release to the public of the second portion of the
Bureau's files on the Kennedy assassination is scheduled to occur
on Wednesday, January 18. I am aware of the legal action you have
filed on behalf of Mr. Weisberg, seeking, inter alia, to enjoin
that release, or, in the alternative, to obtain a complete fee
waiver on his behalf. Although no formal appeal from Director
Kelley's denial of the fee waiver request has been received by me,
it is my judgment that the circumstances of this particular case
are now such that both simple fairness and the interests of justice
would be served by my independent consideration of the fee waiver
request.

There are certain obvious parallels between Mr. Weisberg's
efforts to obtain access to the Kennedy assassination records
and those pertaining to the King assassination. In each case we
are concerned with records pertaining to an event of great his-
torical importance and substantial interest on the part of the
general public. It is in recognition of this that Director Kelley
did not assess search fees in either case and, on his own initiative,
made arrangements for the released materials to be made available
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at a number of different public locations,. which I do not believe
has been done with the King records. There are other similari-
ties and distinctions between the two cases as well.

In acting on Mr. Weisberg's appeal from Director Kelley's
refusal to grant any fee waiver as to the King records, I modi-
fied that decision and granted a partial waiver, in the amount of
forty cents on the dollar. I was well aware of the fact that
Mr. Weisberg has a commercial motive in seeking access to those
records. In my view, this is ordinarily a more than sufficient
reason to deny any fee waiver under the Freedom of Information
Act. This statute is intended to ensure that the public is in-
formed as to the workings of its Government, not that individuals
can profit thereby. On the other hané, I felt that there was a
sufficient counterbalancing public interest in that case to grant
him the partial waiver. By examining your most recent complaint
filed on behalf of Mr. Weisberg, I have become considerably more
aware of just how blatantly commercial is the nature of what
appears to be Mr. Weisberg's primary goal in seeking access to
all of these records. By means of the content of the attachments
to that complaint, however, as well as similar information from
other sources, I am also somewhat more aware of the real, albeit
limited, extent to which Mr. Weisberg does function in this area
in support of the public interest.

On balance, I have concluded that the.case for any fee
waiver on behalf of Mr. Weisberg in the instant case is weaker
than was true with the King records, but that the distinction does
not warrant a difference in result. Accordingly, it is my deci-
sion that, to whatever extent Mr. Weisberg chooses to obtain
copies of the Kennedy assassination records, he will be charged
therefor at the rate of six cents per page, rather than ten cents.

Sincerely,

Benjamin R. Civiletti
Acting Deputy Attorney General

inlan”J. Shea, k
of Privafz/agd Informatién Appeals
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Public Citizen, ) )
Plaintiff, g
’ )
v. . '% Civil Action No. 86-316
Environmental Protection Agency, ) fr oo
| ) FilLeb
Defendant. ) ///
FEB 31987
ORDER

Clerk, U.S. Disirict Court

District of Jaiumbiz

On November 24, 1986, the Court approved a ''Settlement
Agreement.and Stipulation of Dismissal with Prejudice’ in the
above-captioned case. .The Court today held-a hearing on
plaintiff's application for reimbufeement of.costs and
attorney's fees in connection with counsel's work in this
case. After carefully considering the oral arguments, the
motions for and in opposition to fees, and the memoranda
supporting those motions, the Court has concluded that
plaintiff substantially'prevailed on the‘merits of this suit.
The Court baees this conclusion primarily 6# the fact that
plaintiff's sult resulted in e gsettlement agreement 1n which -
defendant made binding a previously non-binding policy
regarding release of certain documents. The Court also bases
its conclusion on the fact that, as & result of plaiﬁtiff's
lawsuit, plaintiff obtained certain‘documents that it otherwise
would not have obtained and that the record, taken as & whole,
denonstrates they requested.
The Court is satisfied that defendant had control over the

documents at issue and that plaintiff's FOIA action triggered

the release of the documents to which plaintiff now has access

bv virtue of the cettlement agreement. The Court has further
J o

‘.'f/)
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found that, as the record in this case demonstrates, defendant
did not have a reasonable basxs in law for withholding the
information sought. The Court has also found that the public.
will benefit substantially from plaintiff's actions in this

suit and that plaintiff undertook 'its suit not for any
corporate.or commercial gain but solely for the benefit of the
public. Accordingly, the. Court finds that attorney's fees are -
warranted for plaintiff's coumsel in :pis case.

Plaintiff submitted declarations as to the extensive
experlence of plaintiff's counsel and provided the Court with -
affidavits to show that the hourly fees requested were within
or below market rates charged by lawyers with comparable
experience and qualifications. The Court finds that the
requested hourly rates of $90 for Ms. Goldman, $125 for Mr.
Schultz, and $150 for Mr. Morrison are fair and reasonable and,
if anything, less than the market rate that lawyers of
comparable experience and quallrlcalton would command. The
Court also finds that the requested rate of $20 per hour for
the time of a third-year law student clerk is fair and
reasonable.

The Court further finds that_all hours expended by
plaintiff's counsel on. this suit were actueily and.reasonably -
spent on the action, with these exceptions only: the Court will
disallow 7-and-1/2 of the 17-and-1/2 hours spent by Ms. Goldman
in rev1ew1ng the government's opposition to the fees petition,
and will disallow all time claimed by Mr. Morriscn end Mr.
Schultz for their own review oI the goverament's cpposition to
the fees petition and for their time in court today. Tne Court
also finds that sums claimed as costs by plaintifi, $40 for

duplication and the $10 filing £fee, are fzir and reassoneble.
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Accordingly, the Court orders payment of $12,320 to

This sum

plaintiff for gttorney's fees and-ébsts'in tﬁié céséf

breaks down as follows:
Ms. Goldmén: 104.25 hours at: $90 per hour: $ 9382.50
Mr. Schultz: 17 hours at $125 per hour: 2125.00
Mr. Morriéon: 2.75 hours at $150 per hour: 412.50
Law clerk time: 17.50 hours at $20 per hour:. 350.00
Costs: | ' 50.00
TOTAL  $12320.00

Accordingly, it is this 2nd day of February, 1987,
ORDERED that defendant shall pay the sum of $12,320 in
costs and attorney's fees to plaintiff wichin ten days of the

date of this Order.

CHARLES R. RICHEY v
UNITED STATES DISTRICT JUDG
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA DFC 2 4 1985
CLERX, Us. DisTRICT
PEGGY DENNIS, et al. : ommcropm“"ggn

V.

CIVIL ACTION NO. 83-1422

FBI, et al. :

OPINION AND RECOMMENDATION

This matter was referred to the undersigned by the
Honorable June Green, Judge, for determination of the issue of
attorney fees and costs arising out of this Freedom of
Information Act (FOIA), 5 U.S.C. §552 et seg. litigation. The
following constitutes the undersigned's report and recommenda-
tions.

INTRODUCTION

Before the Court is plaintiffs' Petition for Attorney's
Fees in connection with an action brought under the FQIA.
Plaintiffs argue they have "substantially prevailed" in this
action within the meaning of 5 U.S.C. §552(a)(4)(E) and are
therefore eligible and entitled to attorney's fees as provided in
the statute. Plaintiffs contend the Eentral issue in the FOIA
action was whether or not the defendant, Federal Bureau of
Investigation ("FBI"), would grant a waiver of the costs of
duplicating the documents which it had agreed to produce.

Eventually, the FBI did grant such a waiver and on that basis

plaintiffs claim they have.substantially prevailed. Conversely,
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the FBI contends éhe central issue in the FOIA action wés how
quickly it would provide the documeﬁts to which plaintiffs were
entitled. 1In light of the fact that they were provided to
plaintiffs three months ahead of schedule (instead of five months
ahead of schedule as reqﬁested by the plaintiffs) the FBI
contends plaintiffs can not be viewed as having substantially
prevailed.

BACKGROUND

The plaintiffs, Peggy Dennis and Eugene Dennis Vrana,
the widow and son of Eugene Dennis, deceased, at one time General
Secretary of the Communist Party, U.S.A., have filed suit against
the Department of Justice (DOJ) and the FBI seeking an injunction
permanently enjoining the defendants from withholding documents
requested under FOIA as well as a waiver of all fees and
reproduction costs and for attorney's fees and costs.

On October 22, 1982, prior to the filing of the suit,
the plaintiffs filed simultaneous requests under FOIA to eleven

components of the Department of Justice seeking, inter alia, all

documents other than "records, routine transmittal memos,
newspaper clippings and documents in the public domain,pertaining
to Eugene Dennis, Peggy Dennis, and Eugene Dennis Vrana." The
requests, which also sought waiver of all fees and duplicating
costs, were accompanied by an affidavit from the acting associate
director of the State Historical Society of Wisconsin stating
that the requested material constituted "an invaluable historical

source”, as well as affidavits from the plaintiffs stating their

-2-
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finanéial inability to pay research andlgopying feeslli

Having received responses from but a few of the‘eleven
components} the plaintiffs on Décember 8, 1982, filed an |
ad@inistrative appeal with the Assistant Attorney General, Office
of Legal Policy, seeking expedited release of the requésted
documents and fee waiver.

DOJ responded on February 7, i983, confirming that some
of its components had already responded to plaintiffs' request
adding that it could not further act until initial determinatigqs
had been made by its remaining components. DOJ further advised
that the Assistant Attorney General had not had an opportunity to
act on the plaintiffs' appeal and that the plaintiffs, therefore,
could consider the response as a denial of their appeal for
purposes of initiating suit in federal court.

Shortly after the complaint was filed, the FBI, by
letter dated June 29, 1983, informed counsel for the plaintiffs
that 6,830 pages of documents responsive to their requests were
found in the headquarters files but that the Bureau would only
grant a 10% waiver of duplicating costs since it was of the view

that only 10% of the papers would be of primary benefit to the

general public. A commitment to reimburse the Bureau in the sum

l . :

The standard for waiving search and duplicating fees
is the public benefit to be derived from release of the informa-
tion. The financial inability of the requestor to pay fees is
not the test for release. Ely v. U.S. Postal Service, 243 U.S.
App. D.C. 345, 753 F.2d 163 (1985), cert. denied, 105 S.Ct. 2338,

85 L.Ed.2d 854.
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of $614. 70 was sought prior to release of the materlals.

The plalntxffs reJected this offer and moved this Court
for a waiver of search fees and copying costs.2

On September 1, 1983, the FBI further informed the
plaintiffs thét its field office files contained apprdximately
19,130 pages responsive to_their requests but that a substantial
portion of the information contained in the field office files,
excluding public documents, were already contained in the
headquarters files for which a partial fee waiver had been
granted. The FBI further stated that the headquarters files
contained approximately 4,300 "see" references. The Bureau
concluded that the total number of additional pages responsive to
the plaintiffs' requests as found in headquarters files was
approximately 11,160 pages for which a commitment to reimburse
FBI headquarters in the sum of $1,116.00 was sought from the
plaintiffs.

On September 20, 1983,.£he Assistant Attorney General
responded to the plaintiffsf appeal of December 8, 1982, and |
authorized a partial waiver'bf 70% of 700 pages of the FBI
headquarters security files, a 10% waiver of the FBI headquarters
contempt of court files, and no waiver on the New York field
office files or any of the records pertaining to Peggy Dennis and

Eugene Dennis Vrana. The Assistant Attorney General advised that

2.
The memorandum in support of the motion consisted of

29 pages of discussion and 28 pages of exhibits.

-4-
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the headquarters security file contained 3,500 pageé about Edward
Dennis, 1,200 of which were exempt from release. Of the
reﬁaining 2,300, 1,600 of;those pégeé were cépies of greetings to
Dennis from the public while Dennis was in prison. The remaining
700 pages were those subject to the 70% waiver.

After an exchange of affidavits and letters, the
plaintiffs voluntarily narrowed the s&ope of their requests so as
to encompass only a small fraction of the total number of pages
originally requested.3 Thereafter, the parties resolved their
differences with respect to the nature and extent of the
documents to be produced and also the waiver of the applicable
copying fees. By virtue of a written stipulation, the plaintiffs
limited their document requests and the defendants agreed to
waive all copying costs and search fees applicable to the
modified requests.

There remained, however, the issue as to the production
schedule. The plaintiffs, in a letter dated October 21, 1984,
advised the FBI that since the stipulation had excluded many if
not most of the original request for documents, the FBI should be
able to provide the remaining documents in three to four months,
but nonetheless, the plaintiffs would agree to a six montﬁ
production deadline. The FBI responded that a three to four

months schedule was unrealistic but that it would complete the

3.
Letter from Edward Greer, Esquire to David H. White,
Esquire, attorney for DOJ dated October 5, 1983.

-5-
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production of 101 v§lumes rega;ding Eugen; Dennis by June, 1985.

The production’having been completed, the sole remaining
issue is;that of aﬁéorney's fees and costs. The plaintiffs
contend that they "“substantially prevailed” in this litigation
for attorney's fees purposes and that therefore they are hot only
eligible but entitled to reasonable attorney's fees and costs.

The defendants vigorously oﬁposes the petition arguing
that the plaintiffs are not eligible for attorney's fees and
costs nor are they entitled to them since the plaintiffs did_pot
msubstantially prevail®™. 1In the alternative, the defendants
contend that the request for attorney's fees are excessive. The
defendants concede that "[t]he only matters at issue after
commencement of the litigation were the waiver by the FBI of
duplication costs and the establishment of a schedule by which
the FBI's production of documents would be completed™ and both
issues were resolved by agreement.4 Thus, to the extent that
there were any adversary proceedings, the litigation primarily
focused on the duplication fee waiver.

DISCUSSION

Section 552(a)(4)(E) of the FOIA permits the Court

"_ ., .to access against the United States reasonable attorney's

fees and costs reasonably incurred in any case under this section

in which the complainant has substantially prevailed.” (Emphasis

4.
pDefendants' opposition to petition for attorney's
fees, page 2, docket number 23.

-6-



adéea).
The purpose.of this section was "to remove the incentive
for adﬁinistrat&ve resistance to disclosure requests based not.on
the merits of the exemption claims, but on the knowledge that
many FOIA plaintiffs do not have the financial resourceé or
economic incentives to pursue their requests through expensive

litigation.* Nationwide Building Maintenance, Inc. v. Sampson,

182 U.S. App. D.C. 83, 90, 559 F.2d 704, 711 (1977). This
section was not intended to reward a complainant who forced-the
government to provide documents it wished to withhold, but |
rather, "to encourage private persons to assist in furthering the
national policy that favors disclosure of government documents.”

Cox v. Department of Justice, 195 U.S. App. D.C. 189, 193, 601

F.2d 1, 5 (1979).
Whether the party has "substantially prevailed" and thus
becomes eligible for an award is largely a question of causation.

Weisberg v. Department of Justice, 240 U.S. App. D.C. 339, 745

F.2d 1496 (1984). Where, as here, there has been no court
ordered compelling agency disclosure the complainant must show
that prosecution of the action could reasonably be regarded as
necessary to obtain the information and that a causal nexus
exists between that action and the agency's surrender of the

information. Cox v. Department of Justice, 195 U.S. App. D.C.

189, 194, 601 F.2d 1, 6 (1979).
The mere filing of the complaint and the subsequent

release of the documents is insufficient to establish causation,
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Weisbégg»v. Department of Justice, supra, 745 F.2d at 1496;

crooks v. Department of Treasury, 213 U.S. App. D.C. 376, 663

F.2d 140 (1980); Cox v. Department of Justice, . supra, 601 F.2d:at

6. What is important is the causal nexus between the litigation
and the agency's ultimate release of the requested information.
The number of documents ultimately disclosed, in and of itself,

is not controlling. See, Church of Scientology of California v.

Harris, 209 U.S. App. D.C. 329, 6533 F.2d 584 (1981).
At first glance it may appear that the stipulation
agreed upon by the parties to this case could be construed as a

quid pro quo, i.e., a fee waiver in return for an agreement to

substantial reduction of the documents requested, however, upon
further study it appears that the plaintiffs obtained that which
they sought. The plaintiffs never challenged the government's
assertion that many of the materials were exempt from production.
Nor did they request material already in the public domain.5
Nonetheless, the defendants insisted'thatAthe plaintiffs pay for
those copies which the defenaants degermined Qere nét in the
public interest and primarily'benefitting the general public - a
position they ultimately abandoned when the plaintiffs agreed to
exclude 1600 pages of greetings to Dennis, all public source

information and copies of speeches except where those documents

5.
original requests specifically excluded "court
records, routine transmittals of such records, newspaper
clippings, and other documents in the public domain (including)
published articles by or about the requestors.”
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had written commentary. Materials, for the most part,

not included in their original request. As a practical matﬁer,
it appears that the plaintiffs received all the requested
materials and ultimately without the payment of any fees. There
was no litigation over the nature and extent of disclosure. The
primary focus of this litiéation, if not the sole focus, was the
waiver of copying fees. Extensive briefings were filed by both
sides with respect to the plaintiffs' motion for waiver, search
fees, and costs. A number of status calls and hearings were held
during this period in an attempt to ascertain the FBI's policies
with respect to fee waiver. The record amply demonstrates that
the litigation focused on the copying fee waiver and went beyond
the "mere filing fo a complaint™. Based on the record, it is
only reasonable to conclude that the litigation was, indeed,
necessary in order to obtain the fee waiver. The Court is
convinced that, but for this suit, the defendants would not have
provided the requested information without the payment of, at
least, a parﬁial fee. The plaintiffs can not be penalized for
stipulating with defendants concerning a reduction in the number
of documents requested in return for a total fee waiver insofar
as it relates to the modified request. The law does not require
the plaintiffs to obtain a court order in order to "substantially

prevail", Cuneo v. Ramsfeld, 180 U.S. App. D.C. 184, 553 F.2d

1360 (1977).



Although the relevant case law @iscusses the causation issue in
terms of obtaining materials and aocuments from a govérﬁment
agency, the cagsafibn analysis remains:the same when the ﬁrimary
issue is that of fee Qaiver. |

The discretionary attorney fee provision of 5 U.S.C.
§552(a)(4)(E) is not limited to instances in which the plaintiff

have substantially prevailed solely on his request for documents.

It also encompasses all issues that may arise in any case under

section 552(a). Subpart (4)(A) of section 552(a) authorizes the

furnishing of documents without charge or at reduced charge w@ere
it is determined that such a waiver or reduction is in the public
interest. Thus, fee waiver cases encompass separate and distinct
issues than issues of document production but are subject to the
same "substantially prevailed" criteria as other cases which
arise under section 552(a) in determining whether a complainant
is eligiblé for an award of reasonable attorney's fees and

litigation costs. See also, Ettlinger v. FBI, 596 F.Supp. 867

(D. Mass. 1984).

Having determined that the plaintiffs have
"substantially prevailed" on the fee waiver issue and thus become
weligible" for attorney's fees, the Court must next decide
whether or not the plaintiffs are "entitled" to attorney's fees.
Among the factors to be considered and weighted are: 1) the
public benefit resulting from the release; 2) the commercial
benefit to the reqﬁestor; 3) the nature of the requestor's

interest; and 4) the reasonableness of the agency's refusal to
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release. Weisbe;g v. Department qf Justice, supra, 745»F.2d at
1498. " o

o The unchallengea affidavit of an associate diréctbr of a
state historical society articulatedithe pubiic benefit to be
occasioned by the release of these documents. Hence, this factor
is weighed in favor of the complainants. The compiainants had a
certain degree of personal interest in learning the nature and
extent of the government's surveillance of their past activities.
However, after their curios;ty had been satisfied, they intended,
and in fact did, deliver the disclosures to the Wisconsin State
Historical Society for use by that organization and members of
the public interested in historical and political research. Thus
the second and third factor also weighed in favor of the
complainants.

In evaluating the last factor, we must consider a number
of subfactors. Did the agency make a good faith effort to search
for the requested material? pid it respond with reasonable
promptness to the complaidants' request? Did the scope of the
request cause delay in disclosure? Was the agency burdened by
other previous regquests that delayed its response? Cox v.

Department of Justice, supra, 601 F.2d at 6.

There is evidence in the record from which it can be
concluded that the defendants made good faith attempts to seek
out and disclose the voluminous amount of material requested.
Plainﬁiffs' original FOIA request was sent on October 23, 1982 to

11 components of the DOJ and various offices of the FBI. Written

-11-
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_confirmation of receipt of the request was sent to plaintiffs by
the headquarter office of the FBI within the ten day statutory
period. Acknowledgement, responses and status reports were sent
to the plaintiffs by FBI field offices in Milwaukee, New York,
san Francisco, San Diego on October 28, November 2, 8, 22,
December 3, 6, 30, 1982, January 13, 31, February 23 and March
11, 1983. Plaintiffs filed an administrative appeal on December
8, 1982. The DOJ responded to plaintiffs' appeal in a letter
dated Feburary 7, 1983. The letter specifically addressed the .
substantial backlog of pending appeals and defendant's lack of
personnel resources necessary to conduct the record reviews
necessary to make initial determinations regarding document
requests. Plaintiffs treated this letter as a denial of the
appeal and filed an appropriate action in federal court on May
18, 1983. Additional correspondence was sent to plaintiffs by
the defendants on June 29, indicating that 6,830 pages of
documents were contained at FBI headquarters, and on September 1,
that 19,130 pages of documents were contained in the field office
records, as well as September 20, 1983. By August 22, 1983, the
DOJ criminal division had begun processing the requested
documents; the Bureau of Prisons had nearly completed its
processing and the Executive Office of the U.S. Attorney had been
unable to respond because of unexpected difficulty in obtaining
the records from the Federal Records Center. (Defendants' Motion
for Protective Order, Docket No. 9).

on the other hand, the defendants document by document
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subjective determination that disclosure of one was in the public
interest while disclosure of another page was not, has been found

: to be arbitrary and capricious. Ettlinger v. FBI, supra.

Therefore, at best, this last faétor may be said to be_evenly
balanced.

Given the purpose of the FOIA and in considering the
"entitlement” factors in této, the Court concludes that the
plaintiffs are not only "eligible" but also "entitled” to an
attorney fee.

ATTORNEY FEES AND COSTS

"Any fee-setting inquiry begins with the 'lodestar'; the
number of hours reasonably expended multiplied by a reasonable
hourly rate.® Copeland v. Marshall, 205 U.S. App. D.C. 390, 401,
641 F.2d 880, 891 (1980).

The key element in determining the lodestar is
establishing the reasonable hourly rate prevailing in the
community for similar work. Thus, an applicant for attorney fees
", . .is required to provide specific evidence of the prevailing
community rate for the type of work for which he seeks an award

. . ." National Association of Concerned Veterans v. Secretary

of Defense, 219 U.S. App. D.C. 94, 100, 675 F.2d 1319, 1325

(1982). "For lawyers engaged in customary private practice, who
at least in part charge their clients on an hourly basis
regardless of the outcome, the market place has set that value.
For these attorneys, the best evidence of the value of their time

is the hourly rate which they most commonly charge their

-13-



fee-paying clients for similar legal services. This rate
reflects the training, background, experience, and previously
demonstrated skill of the individual attorney in relation to

other lawyers in that community." Laffey v. Northwest Airlines,

Inc., 241 U.S. App. D.C. 11, 746 F.2d 4, 18 (1984), cert. denied,

105 S.Ct. 3488 (1985), 87 L.Ed.Zd 622. ". . .[Gleneralized and
conclusory information and belief affidavits from friendly
attorneys presenting a wide range of hourly rates will not
suffice. To be useful an affidavit stating an attorney's opinion
as to the market rate should-be’as.specific as possible. For
example, it should state whether the stated hoﬁrly rate is a
present or past one, whether the rate is for a specific type of
litigation or for litigation in general, and whether the rate is
an average one or one specifically for an attorney with a
particular type of'experience or qualifications. The affidavit
should also state the factual basis for the affiant's opinion. .

." National Association of Copncerned Veterans v. Secretary of

pefense, supra, 746 F.2d at 1325.

Edward Greer, the plaintiffs' principal attorney seeks
fees at an hourly rate of $125.00. James Lesar, co-counsel,
seeks fees at an hourly rate of $100.00. Greer's affidavit
states that he specializes in litigation under the Freedom of
Information Act and that up until January 1, 1983 his billing
rate was $100.00 per hour. Commencing with January 1, 1983, his
standard and normal rate has been $125.00. In support of both

rates Greer further states that in 1984 the First Circuit upheld

-14-



a District Court's determination that the rate of $100.00 per
hour was reasonable and %n Deéember, 1984,>tﬁe District Court fof
the District of Massachusetts granted him a reqﬁest for an award
of:$125.00 per hour. Greer submiited no documentation of the
prevailing rate in Egii'community for the type of work for which
he seeks an award other than an affidavit from an attorney
attesting to an award of $125.00 an héur to her in a FOIA case by
the First Circuit and her 6pinion that $125.00 an hour for FOIA
litigation is at or below the market rate in this community.. The
affidavit states no factual basis for her opinion nor the nature
and extent of her knowledge of attorney fees in FOIA matters in
this community. Therefore it has no probative value.

Lesar's request for an hourly rate of $100.00 is
accompanied by an affidavit from a partner in a law firm which
practices in the Wwashington, D.C. metropolitan area and with whom
Lesar practices as a part-time associlate. The affidavit opines
that the average hourly fee in the Washington, D.C. area for an
attorney of Lesar's experience and the rate at which they bill
for his services is $125.00. The affidavit does not state if the
rate is for this specific type of litigation nor does it set
forth the affiant's factual basis for his opinion other than
generalized familiarity with the range of hourly rates in the
washington, D.C. area. Also accompanying Lesar's request was a
copy of a paid retainer dated July, 1983 together with billings
for 1984 and 1985, all of which charged $100.00 an hour for

Freedom of Information Act litigation.
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Lesar's submissions are pertinent, relevant and
establish to the undersigned's satisfaction the prevailing
community rates in ;his community for attorneys with
qualifications similar to Lesar and Greer in FOiAAlitigation.‘
The detailed supporting documentation of Lesar, who customarily
engages in FOIA litigation in this comr_nunity6 is the best
evidence of the prevailing hourly rate in this area for FOIA

litigation. See, Murray v. Weinberger, 239 U.S. App. D.C. 264,

741 F.2d 1423 at 1428 and n. 21 (1984). The affidavit submitted
by Lesar's partners establishes that the $100.00 an hour charged
by Lesar for FOIA litigation in this community falls within the
area of rates charged by others for similar type work. "So long
as the (applicant's) own rate falls within the rate bracket, it
is the market rate for'the purposes of calculating the lodestar.”

Laffey v. Northwestern Airlines, Inc., supra, 746 F.2d at 25.

The burden of establishing that an applicanﬁ's customary rate is
below the market rate is on the applicants a burden which Lesar
has not sought to undertake in these proceedings. The Court is
satisfied that the previling hourly rate for attorneys of Lesar's
knowledge and experience in FOIA matters in this community is
$100.00 an hour.

Greer claims fees of $125.00 an hour. He relies
principally on fees approved in that sum by the First Circuit.

"It should be recognized that fees awarded in other cases are

6.

Weisberg v. Department of Justice, 240 U.S. App. D.C.
339, 745 F.2d 1476 (1984); Allen v. FBI, 551 F.Supp. 694 (p.D.C.
1982); Lesar v. Department of Justice, 455 F.Supp. 921 (D.D.C.
1978). ‘
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probatiﬁe of the appropriate community rate only if they were
determined based on actual evidence of prevailing market rates,
the attorneys involved had similar qualifications, and the issﬁes
of comparable complexity were raised."7 Notwithstanding the
awards made by the First Circuit, this Court has no evidence that
the First Circuit had actual evidence'of the prevailing market
rate before it nor does this Court have any evidence of the
complexity of the issues involved in those proceedings.
Therefore, those rates are of little value in helping to
ascertain the market rate in this community. The same can be .
said of Greer's contention that the defendant is estopped to deny
the prevailing hourly rate of $125.00 that i£ consented to in
other litigation with him.

In a contested matter it is for the Court to determine
the appropriate markeﬁ rate and, iﬁ thé absence of a stipulation,
it can only be determined-by specifiq evidence of the community
rate.8 It appears, thever, that.Lesar and Greer are both
knowledgeable attorneys with similar experience and expertise in
FOIA matters.9 Accordingly, the Court is satisfied that a

prevailing hourly rate of $100.00 an hour is also applicable to

7.
National Association of Concerned Veterans V.
Secretary of Defense, supra, €75 F.2d at 1325 n. 7.

8.
Id. at 1325.

9.
Ettlinger v. FBI, 596 F.Supp. 867 (D. Mass. 1984).
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Greer. Although the defendants formally object to the hourly
rates claimed by plaintiffs' counsel, their objection goes no
further than that. They have failed to carry their burden of
proceeding to come forward with some evidence tending to show
that a lower rate would be more appropriate. National

Association of Concerned Veterans v. Secretary of Defense, supra,

675 F.2d at 1326 (1982).

Having established the applicable market rate is only
part of the equation in determining the appropriate lodestar, an
attorney is entitled to compensation for all the reasonable time
expended on the litigation which is not non-productive, not
duplicative and not expended on issues on which the plaintiffs
did not prevail. Id. at 1327.

Greer's time sheets disclose that he travelled to the
District of Columbia from Boston, Massachusetts on two occasions
for court appearances in this Court. He seeks reimbursement for
10.5 hours of travel time to and from the Court on July 25, 1983
and 2.5 hours for a Court hearing on that day. Lesar's time
sheet discloses that he spent 2.7 hours in preparation for and
presentation of an oral argument in Court also on July 25, 1983.
Greer also seeks reimbursement for 4 hours travel time to and
from the District of Columbia in connection with a Court hearing
on September 27, 1983 at which time he also conferred with Lesar
and two FBI agents, for which he seeks an additional 2 hours.
Lesar claims reimbursement for 1.1 hours attendance at a Court

status hearing on that date. Greer argues vigorously that almost
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~ every Circuit éourt that has considered the matter of travél time
reimbursement has approved an award of fees for that expenditure.
However, a.;éview of the cases ﬁg relies on disclose that, for;
the most part, the reimbursement:involved time expended for ‘
travel within the territorial jurisdiction of the Court.
Furthermore, one of the cases relied on by Greer specificélly
held that “the exclusion of out of town counéel's travel time is
proper only if it was unreasonable not to hire qualified local

counsel. . ." Johnson v. University College of Univeristy of

Alabama, 706 F.2d 1205, 1208 (llth cir. 1983), cert. denied, 104

S.Ct. 489 (1983), 78 L.Ed.2d 684 (1983). Prior to the hearings
at issue, in fact prior ﬁo instituting this litigation, Greer had
contacted local qualified counsel (Lesar) to review the pleadings
and assist in the litigation. That counsel also attended the
court hearings and, according to his time sheets, was prepared
for oral argument on the primary issue in this litigation. The
subject matter was not that unique and novel so as to require
counsel to spend time entirely disproportionate to the issues at
hand in traveling to and from Boston to washington, D.C. when
experienced and qualified local counsel could have just as
adequately presented and protected the plaintiffs' position.
Neither the time records, nor the submissions in support of his
application for attorney fees, provides any justification for
Greer's travel to and attendance at the Court proceedings in view
of the fact fhat qualified experienced co-counsel was in

attendance and prepared to proceed.
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From_this a reasonaple person can onlf cocclude thet_the
time incurred by Greer in trevelling to acd from,the:District of
Columbia and in attending the Court proceedings, an aside to
which, on one occasion, was a conference with FBI agents who had
submitted affidavits in this litigation, was unnecessarily
duplicative and non-productive and therefore a claim of 19 hours
will be disallowed together with the costs incidental to that
travel.

Furthermore, the plaintiffs failed to supply any
information by way of affidavit or otherwise to supplement the’
claim of $50.00 an hour for associate litiga;ion time of 4.9
hours shown on the time sheets other than a conclusory statement
by Greer that Ms. Goldzwerg is a member of the Bar of the
Commonwealth of Massachusetts with two years experience, and the
billing rate which I maintain in my office for Ms. Goldzwerg is
generally at the rate of $50.00 per hour.”®

This falls far short of the Specificity required by

Copeland, Concerned Veterans and Laffey. Accordingly, this item

will be disallowed.
Lesar seeks reimbursement for 2 hours spent preparing
interrogatories, request for production of documents and review

of the opinion in Open America. Upon receipt of the defendants'

motion for a protective order precluding the discovery sought by
the plaintiffs, the plaintiffs withdrew their discovery requests.
They can not be said to have prevailed on this issue.

Consequently, recovery for this time is not compensable and will
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be disallowed.

The next item of consedueﬁce is Greeris reéuest for sé
calied pre-litigation time, i.e., iime ihcurréd at the
administrative level wherein he, on the plaintiffs' behalf,
submitted requests to the various Justice Department components
for documents. Reimbursement for 5.4 hours is sought.

The plaintiffs, relying principally on 2 cases from our
Circuit, contend that work performed at the agency level has
always been compensable. However, those cases10 were not FOIA
cases. The matter of attorney fees and costs for services
rendered at the administrative level in a FOiA proceeding was
discussed in Kennedy V. Andrus, 459 F.Supp. 240, 243-44 (D.D.C.
1978) wherein Judge Gasch found that such fees and costs are not
recoverable under the statute in FOIA litigation. Judge Gasch's
ruling was affirmed by the Circuit Court in memorandum opinion
No. 78-2217, January 30, 1980. That disposition is binding on
this Court. Accordingiy, the plaintiffs' request for recovery of
pre-litigation time of 5.4 hours is disallowed.

Lastly, the plaintiffs seek an upward adjustment of the
jodestar of 10% for having served the public interest and for

delay of payment. The latter item, in effect, is the functional

equivalent of interest which the Supreme Court specifically

10.
Kulkarni v. Alexander, 213 U.S. App. D.C. 243, 662
F.2d 758 (1978) and Parker V. Califano, 182 U.S. App. D.C. 322,
561 F.2d 320 (1977).
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disallowed. Library of Congrese v. Shaw, ) } U.S. ______, 106
é.c_t. 2957, 2961, 92 L.Ed.2d 250, 262 (1986). With respect to an |
adjusfment for-having served the puﬁiic interest, the Supreme
Court in Blum v. Stenson, 465 U.S. 886 at 898, 104 S.Ct. 1541 at
1548, 79 L.Ed.2d 891 at 900 (1984) writes that "the burden of
proving that an adjustment is necessary to the determination of a
reasonable fee is on the fee applicant. The record before us
contains no evidence supporting an upward adjustment to fees
calculated under the basic standard of reasonable rates times
reasonable hours." The eame can be said of this litigation.- The
*results obtained" gemerally are ". . ;subsumed within other
factors used to calculate a reasonable fee, (and) normally should
not provide an independent basis for increasing the fee award."”
Id. 465 U.S. at §98. Nor did this litigation produce any common
fund fron which plaintiffs counsel can be said to be reasconably
entitled to share. Accordingly, the plaintiffs request for an
upward adjustment to the lodestar is denied.

CONCLUSION

The following table constitutes the undersigned's
summary of allowance of attorney fees and costs as a consequence
of this FOIA litigation.

Attorney and Type of Work Hours Rate Total

Edward Greer - Preparation
of pleadings and affidavit 28 $100 $2,800

Edward Greer - File review,
telephone calls, conferences
and correspondence 9.8 100 980

Edward Greer - Preparation
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‘of fee petition, review and
research, conferences " 22.5 100 2,250

Total Lodestar : $6,030
James Lesar - Preparation
and review of pleadings 8.1 100 810

James Lesar - Telephone
calls, conferences and

correspondence ) 14.2 . 100 1,420
James Lesar - Court

appearances 7.1 100 710
Total Lodestar $2,940

Edward Greer - Costs
Postage 79.90
Xerox 111.40
Telephone 28.63

Total costs $219.93

It is recommended that Edward Greer's petition for attorney fees
be granted in the sum of $6,030.00; that James Lesar's petition
for attorney fees be granted in the sum of $2,940.00 and that

Edward Greer be allowed costs in the sum of $219.93 plus accrued

T,

PATRICK J. ATTRIDGE /J
UNITED STATES MAGISTRATE

filing fees.

DATED: December 24, 1986
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UNITED STATES DISTRICT COURT L
FOR THE DISTRICT OF COLUMBIA F1l LED

MAY 11887

PEGGY DENNIS, et al. )
Plaintiffs . ) JAMES F. DAVEY, Clark
2 ’ ) Civil Action No. 83-1422
FEDERAL EUREAU OF )

INVESTIGATION, et al.

Defendants )

On December 24, 1986, the United States Magistrate
issued an opinion recommending that_plainfiffsfjétgbrneys,
James H. Lesar and Edward Greer, be awarded approxiiately
$§9,000 in attornéy fees and §$220 in related costs of the
underlying action. Upcn plaintiffs' motion, the Magistrate
amended his opinion and recommendation on March 16, 1987, to
add an award for additional fees incurred and for certain
costs which were overlooked in the original findings.

Mr. Greer's award was increased by $1,740, Mr. Lesar received
an additional $1,460 in fees and another $269.41 in costs.
This matter is before the Court on the parties' objections to

the Magistrate's recommendations on the fees jssue. See Local

poaane i

Rule 503(b).
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Plaintiffs brought the underlying action seeking an
injunction to enjoin permanently defendantsrfrom withhol@ing
documents requested under the Freedom of Information Act 7
("FOIA"), 5 U.S.C. § 552 (1982), as well as a waiver of all
fees and reproduétion costs, and for attorney fées and
costs.l The Magistrate concluded correctly in his
well-reasoned opinion and recommendation that plaintiffs had
substantially prevailed on the underlying litigation and were
entitled to attorney fees. Magistfate's Opinion and
Recommendation of December 24, 1986, at 6-13; 5 U.Ss.C.

§ 552(a)(4)(E) (1982). The Cour: adopts this portion of the
' Magistrate's'opinion and, accordingly, rejects defendants’
renewed objectiops that plaintiffs are neither eligible nor
entitled to an award of attorney fees.

Plaintiffs make four specific objections to the
Magistrate's resolution of the fee issue. They contend that
(1) Mr. Greer should be éompensated‘at an hourly rate of $125
per hour rather than $§100 per hour; (2) that the exclusion of
all of Mr. Greer's travel time as unnecessarily duplicative
and nonproductive is erroneous; (3) that the exclusion of 18.6
hours expended by Mr. Lesar in preparing certain papers is

erroneous; and (4) that the exclusion of another one-half hour

1l For a more complete history of this case, see the
Magistrate's opinion and recommendation of December 24, 1986,

at- 2-6.



spent by Mr. Lesar in reviewing certain transcripts of
hearings before this. Court is also erroneous.

Citing Donnell v. United states, 682 F. 2d 240, 252

(D.C. Cir. 1982), plaintiffs argue that Mr. Greer should be
awarded the hlgher hourly rate of $125 per hour because that
is the prevailing rate for FOIA lieigation in Massachusetts,
from where Mr. Greer hails. In addition, it is alleged that
plaintiffs’ inability to retain local counsel made Mr. Greer's
participation in this action a necessity. The Court does not
£ind these reasons so compelling as to increase the $100 per
hour rate customary for FOIA litigation in this jurisdiction.
Generally, FOIA litigation is not so pecuiier as to require an
exceptional level of expertise, and, this case not being the
exception, the Court endorses the Magistrate's recommendation
that Mr. Greer be compensated at the prevailing rate for
FOIA-related work in the District of Columbia of $100 per
hour.

Plaintiffs also seek reimpursement for 14.5 hours of
Mr. Greer's travel time from Boston to Washington, D.C., and
4.5 hours of related court time. The Magistrate recommended
tht these hours be excluded as time expended unreasonably
because plaintiffs’ local counsel, Mr. Lesar, could have
adequately performed this work alone. The Court concurs with
the Magistrate's recommendation to exclude these hours and, in

doing so, adopts his reasoning:



The subject matter was not that unique and
novel so as to require counsel to spend
time entirely disproportionates to the
issues at hand in traveling to and from
Boston to Washington, D.C. when
experienced and qualified counsel could
have just as adegquately presented and
protected the plaintiffs’ position.
Neither the time records, nor the
submissions in support of his application
for attorney Zees, provides any
justification for Greer's travel to and
attendance at the Court proceedings in
view of the fact that qualified
experienced co-counsel was in attendance
and prepared to proceed.

Magistrate's Opinion and Recommendation of December 24, 1986,
at 19.
While this Circuit has not vet adopted a controlling

rule on the compensabilizy of attorney travel time, see

Environmental Defense Fund V. Environmental Protection Agency,

672 F.2d 42, 58 (D.C. Cir. 1982), plaintiffs argue that every
circuit that has addressed this issue has held that fees are
awardable at the full rate. The Cour: does not £ind the case
authority cited by plaintiffs persuasive as none of the cases
concerned FOIA issues, and each was distinguished as involving

complex issues Or only intracircuit travel. ee, e.9., Craik

v. Minnesota State Universitv Board, 738 F.2d4 348, 350 (8th

Cir. 1984):; Henry v. Webermeir, 738 F.2d4 188, 194 (7th Cir.

1984); Danny Kresky Enterprises Corp. V. Magid, 716 F.2d 215,

217-18 (3d Cir. 1983); Johnson V. University College of

University of Alabama in Birmingham, 706 F.2d 1205, 1208 (1llth

cir. 1983).
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Thg Magistrate's exclusion of 18.35 hours expended by
‘Mr. Lesar on the plaintiiis’ reply to defendants' opposition
to the petition for attorney ﬁees appearsrto have been in |
error. The Magistrate assumed that Mr. Lesar's efforts weré
duplicative of 5.2 hours that Mr. Greer expended on the same
reply. As represented to the Court at the hearing on this
matter and as indicated in affidavits sworn by Messrs. Greer
and Lesar, Plaintiffs' attorneys agreed to work concurrently
on separate parts of this reply and did not duplicate any work
of the other. Affidavit of Edward Greer, 9 7: Addendum to
Supplemental Declaration of James H. Lesar, ¥ 4. Such a
division of labor is common where two Or more attorneys
present a case.

Last, élaintiffs object to the Magistrate's
exclusion of one hali-hour expended by Mr. Lesar in reviewing

ranscripts of hearings before this Court on the fee waiver

issue. Plaintiffs cited extensively these transcripts in a
reply memorandum of April 7, 1986, submitted to the Magistrate.
Accordingly, the Court will add this one half-hour to
Mr. Lesar's total hours.

The following table summarizes the Cour+t's award of
attorney fees and costs as a consequence of this FOIA
litigation. This table includes the fees calculated by the

Magistrate in his opinion and recommendation of December 24,



1986, ais memorandum opinion and recommendation of March 16,

1987, as well as the

memorandum.

Attornev

Edward Greer - Fees
- Costs

James Lesar - Fees
- Costs

An apvropriate order

Dated: May 1, 1987

additional fees awarded in'this

Hours

77.7
83.1

is attached.

Rate

$100

$100

Total

$7,770.00
S 219.93

$6,310.00
$§ 269.41
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Attornev - | Fees Costs Total -
Edward Greer $7,770.00 $219.93 $ 7,989.93

James Lesar $6,310.00 $269.41 6,579.41
T $14,569.34

and it is further
ORDERED that defendants pay the sum of $14,569.34 to

plaintiffs no later than 15 days from the date of this order.

Q.. A4 (7

———"1 JUNE L. GREBN °~
U. S. DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ROBERT A. ARONSON, *
' Plainciff, . *
* CIVIL ACTION
V. * NO. 86-333-S
*
DEPARTMENT OF HOUSING AND * ?“
URBAN DEVELOPMENT, et al., * g
Defendants * 'Eﬁﬁ%g;éfa
o

MEMORANDUM AND ORDER
. ON PLAINTIFF'S PETITION
FOR AN AWARD OF ATTORNEYS' FEES

March 3, 1988
SKINNER, D.J.

plaintiff Robert A. Aronson petitions this court for an
award of aCCorneys{ fees and costs reascnably incurred, pursuanc
to the Freedom of Information Act ("FO1a"), 5 U.S.C. §
552 (a) (4)(E).! Plaintiff argues that he is eligible for
attorneys' fees because he has substantially prevailed in his
original action and that he ié entitled to attorneys' fees
Lecause his action appreciably served the public interest.

Defendants Department of Housing and Urban Development
(""HUD") and Donald C. Demitros, Director, Mortgage Insurance aand

Accounting, U. S. Department of Housing and Urban Development

5 U.S.C. § 552(a)(4)(E) provides: '"The court may assess against
the United States reasonable attorney fees and other litigation
costs reasonably incurred in any case under this section in which
the complainant has substantially prevailed.”




oppose this petition on the ground that Aromson has not sub-
stantially prevailed and, even if he has substantially prevailed,
that he is not entitled to attorneys' fees because the public
interest served by this act{gn is marginal while the private,
commercial benefit to Aronmson is great. For the reasoas set

forth in this opinion, plaintiff's petitiom is allowed in its

entirety.

Background

On January 7, 1986, Aronson submitted a FOIA request to HUD
seeking records of:

vested, unpaid Home Mortgage Distributive Shares which

are presently being held by the United States Depart-

ment of Housing and Urban Development and/or_ The

Treasury for distribution to persons who were the legal

owners of real property in or within ninety (90) days

of the date when mortgages insured by the federal

Housing Administration pursuant CO the National Housing

Act, sections 203-207, terminated.
HUD received this request on January 8, 1986 but failed to
respond to it within ten working days as required by the FOIA.
Plaintiff commenced this action on January 28, 1986 to compel
disclosure of the requested records. HUD replied to plaintiff's
request on February 3, 1986, informing him that distributive
share records for the period ‘December 31, 1979 to December 31,

1983 would be released, and that records for the period prior to

December 31, 1979 and for the years 1984 and 1985 would be



withheld under Exemption 6 of FOIA, > U.S.C. § 552(b)(6).2  Hup
éxplained that ali claims for distributive shares vested prior to
December 31, 1979 were time-barred, and that HUD must be allowed
two years to locate the owners before 1984 and 1985 records could
be released under FOIA.

Defendants filed an answer, and each party filed a motion
for summary judgment. I issued a memorandum and order on October
3, 1986 on these cross-motions and found that the requested
records were "similar fileg" within the scope of Exemption 6.

However, I found that a clearly unwarranted invasion of personal

shares vesting after December 31, 1983. 1 ordered defendants to
disclose records of distributive shares vested prior to December
31, 1979.

On éppeal, the First Circuit modified this judgment to allow
disclosure of distributive share records pertaining to shares

that had been vested for greater than one year, Aronson v. United

States Department of Housing and Urban Development, 822 F.2d 182

(1st Cir. 1987). The Court of Appeals agreed that the requested
records were "similar fileg" within the scope of Exemption 6, and

that the public interest in disclosure.of these records did not

5 U.5.C. § 552(b) (6) provides: '"Thig section does not apply to

matters that are personnel and medical files and similar files



outweigh:the potential iavasions of pfivacy while HUD actively
searched for the share owners, provided that the search was
conducted in a reasonable time. The court noted that Aronson had
not shown that HUD's procedures for locating eligible mortgagors
within the first year after their shares had vested were un-
reasonable, ineffective or not in accord with accepted practice,
and concluded that it was not unreasonable to allow HUD one year
to search for eligible moftgagors.' However, the court found
HUD's acrivities during the second year of its search to be murky
and ill-explained, leaving in doubt the nature and merit of HUD's

search procedures in the second year.

Discussion

An award of attorney fees and costs under the FOIA is a

matter for the discretion of the court. Education/Instruccion,

Inc. v. United States Department of Housing and Urban Develop-

ment, 649 F.2d &4, 7 (lst Cir. 1931). Plaintiff bears the dual
burden of showing that'he is "eligible" for such an award and, if

so, that he is "entitled" to such an award. New England Apple

Council, Inc. v. Donovan, 640 F. Supp. 16, 17 (D. Mass. 1985),

citing Church of Scientology v. Harris, 653 F.2d 584, 587 (D.C.

Cir. 1981); Fund for Constitutional Goverament V. National

Archives, 656 F.2d 856, 870 (D.C. Cir. 1981). A plaintiff is

eligible when he has "substantially prevailed," that is, where



plaintiff shows that the actionm was necessary to obtain the
information and that the action had a causative effect on the

disclosure of the requested information. Crooker v. United

States Department of Justice, 632 F.2d 916, 922 (lst Cir. 1980);

Accord Vermont Low Income Council, Inc. v. Usery, 546 F.2d4 509,

513 (2d Cicr. 1976); Cuneo v. Rumsfeld, 553 F.2d 1360, 1365 (D.C.

Cir. 1977).

Under these criteria, I conclude that plaintiff has sub-
stantially prevailed. Plaintiff pursued his request through
established administrative channels, and defendants failed to
respond to his request within the statutory period. Subsequent
to plaintiff's filing of this action, defendants agreed to make a
partial disclosure, but a substantial portion of plaintiff's
request was withheld. It was only after this action and the
appeal taken therefrom that defeﬁdants agreed to disclose those
records of distributive shares vested prior to December 31, 1979
and those shares that had been vested greater than one yeatr. On
these facts, 1 infer a causal relationsip between plaintiff's
action and defendants' eventual release cf the requested records.

Defendants contend that plaintiff has not substantially
prevailed because his "primary objective" - obtaining the most
current unpéid distributive share records - was not achieved.
This argument is flawed in two respects. FIirst, the record is

void of any evidence that even remotely suggests that Aronson's

n




primary objective was to obtain the most current unpaid dis-
tributive share records. Defendants' argument here is at best
speculative. Second, defendants' argument conveniently overlooks
the significant volume of records disclosed as a direct result of
this action. The unambiguous meaning of the term "substantially
prevailed” is not that plaintiff prevail in the entirety but only .
that plaintiff prevail in an adequate ot considerable manner.3 I
conclude that plaintiff has substantially prevailed in this
action within the heaning of the statute and is thus eligible to
receive attorneys' fees.

The second inquiry is whether plaintiff is "entitled" to
attorneys' fees. I am guided in the exercise of my discretion by
four criteria enumerated by the Senate in its consideration of
the 1974 amendments to the FOIA: |

(1) The benefit to the public if any, deriving from

the case;

(2) the commercial benefit to the complainant;

(3) the nature of the complainant's interest in the

records sought; and

(4) whether the government's withholding of the records

" sought had a reasonable basis in law.

3
Webster's Third New International Dictionary (Unabridged 1979).



S. Rep. No. 93-854, 93d Cong., 2d Sess. 19 (1974).4 These
criteria are not "airtight, independently indispensable pre- -

requisites.” Crooker v. United States Parole Commission, 776 F.2d

366, 367 (lst Cir. 1983).

Defendant§ suggest that the benefit to the public of this
action, if any, is marginal as the beneficial effect is to
accelerate disclosure of vested distributive share owner records -
by a mere twelve months. Defeﬁdants"argﬁﬁeﬁtffliégAih’the face
of the evidence and is directly contradictory to the conclusion
of the Court of Appeals: |

It cannot be gainsaid that there is a strong public
interest in disclosure when that disclosure would lead
to the distribution of refunds that would otherwise
have little chance of treaching their rightful owners.
HUD recognized this public interest in its pre-1984
policy of rteleasing information on all eligible
mortgagors....The public interest is manifestly served
by the disclosure and consequent disbursement of funds
the government owes its citizens. The problem of
nondisbursement in this context is dramatized by the
alarming figure of $52 million the government had
failed to distribute as of March 1980. The public
interest in the.release of information...[is also]
consistent with FOIA's goal of the exposure of agency
action to public inspection and oversight.

This specific listing of factors was deleted from the final
version of the amendment in ocrder to avoid limiting the court to
only those factors, see H.R. Rep. No. 1380, 93d Cong. 2d Sess. 10
(Conference Report) (1974), but numerous cOurts have adopted these
criteria in their coansideration of attormey fee awards in FOIA
cases. See, e.z., Education/lnstruccion, Inc., 649 F.2d at 7;
Crooker, 632 F.2d at 922; VLIAC, 46 F.2d at 512.




Aronson, 822 F.2d at 185. 1 agree with the conclusion of the
Court of Appeals that plaintiff's action has conferred a sig-
nificant benefit upon the public.

The second and third %actors are appropriately considered

together. New England Apple Council, Inc., 640 F. Supp. at 17.

Application of these factors was explored in the Senate Judiciary
Committee Report to Senate Bill S. 2543:

Under the second criterion a coutt would usually allow
recovery of fees where the complainant was indigent ot
a nonprofit public interest group versus [sic] but
would not if it was a large corporate interest (or a
tepresentacive of such an interest). For the purposes
of applying this criterion, news interests should not
be considered commercial interesCs.

Under the third criterion a court would generally award
fees if the complainant's interest in the informtion
sought was scholarly or journalistic or public-interest
orienced, but would nmot do so if his interest was of a
frivolous or purely commercial nature.
S. Rep. No. 93-854, supra. . The import of these guidelines is
that attorneys' fees are not to be awarded where the public does
not derive benefit and where the primary objective of the action

is to advance the private commercial interests of the complain-

ant. Ettlinger v. F.B.I., 596 F. Supp. 867, 880 (D. Mass. 1984)

(Where public derives some benefit from action and plaintiff was
not motivated primarily by personal or commercial considerations,

first three criteria are satisfied.).



Defendant has portrayed plaintiff's motivations as pufely
personal and commercial in nature. While the potential for
pérsonal commercial gain is present, this alone does not negate
or outweigh the public interest served by plaintiff's action, as
discussed supra. Further, the commercial interests served by
Aronson's action are not exclusively personal to him. Plaintiff
is but one of many persons who act as '"tracers," that is,
locating persons who are owed money and receiving a fixed
percentage of the money owed in payment for this tracing service.

Cases in which the complainant's personal, commercial interest
were held to be contrary to the FOIA attorney's fees provisions

are readily distinguishable. See, e.g.. New England Apple

Council., Inc., supra (Notwithstanding defendant's concession that

plaintiff was not motivated by commercial gain, nature of
plaintiff's interest was primarily personal rather than public
since only plaintiff and its members benefited by ascertaining

the impropriety of prior investigations and by putting the agency

on guard about future investigations); Kendland Co., Inc. v.

Department of Navy, 599 F. Supp. 936 (D. Me. 1984) (private

self-interest of complainant sufficient to insure vindication of
rights under the FOIA, thus making award of attorney's fees
unnecessary, where information was sought solely for use in
private litigation concerning plaintiff's business interests);

Alliance for Responsible CFC Policy, Inc. v. Costle, 631 F. Supp.




1469 (D. D.C. 1986) (Plaintiff, a well-funded entity created
solely for advancement of the private interests of its consti-
tutent chlorofluorocarbon producers and users, was clearly
motivated by private commercial benefit and had sufficient
incentive to pursue FOIA claim without expectation of attormey's
fee award.)

The remaining question is whether the government's with-
holding of the records soughc»had a reasonable basis in law. 1
conclude that it did not. The Senate Report suggeéts that:

a court would not award fees where the government's

withholding had a colorable basis in law but would

ordinarily award them if the withholding appeared

merely to avoid embarrassmenC or to frustrate the

requester....
S. Rep. No. 93-854, supca. Defendants argue that they did not
withhold the requested records to avoid embarrassment and that
their withholding was based on the reasonable determination that
disclosure of the personal and finmancial information contained in
the requested records prior to HUD's completion of its 24-monthd
search efforts coanstituted a cleatly unwarcanted invasion of
personal privacy. Defendants argue that since the Court of
Appeals held that reliance on Exemption 6 was reasonable as long

as the search is conducted within a reasonable time, their entire

response to plaintiff’'s request had a colorable basis in law.



Finally, defendants argue that the 24-month period had a color-
able basis in law because it would allow HUD to pursue its
expanded search procedures after the first year without inter-
ference from private tracers..

Defendants' arguments do not persuade me. In my opinion, it
appears that defendants refused to disclose these records to
avoid the embarrassment of public scrutiny that would result from
disclosure of the amount of funds HUD failed to distribute. More
importantly, though, it is disingenuous for defendants to argue
that their withholding of records was colorable when the Court of
Appeals held that, while Exemption 6 generally applies to these
records, the exemption did not apply to the vast majority of
plaintiff's request. The court specifically held that HUD's
"expanded search procedures’ after the first year were murky and
lacking in both definition and mécit, and that defendants were
justified in withholding records only for the first year after
the vesting of the shares. Defendants' position was also contrary
to the policy established by its prior general counsel. Defend-
ants' withholding of records was ill-conceived and served little
purpose other than to frustrate the efforts of Aronson tO eXxpose

the inefficiencies of HUD's Mortgage Insurance and Accounting

office.

- 11 -



With respect to the appfopriate amount of an attorneys; fees
award, the award should be based omn the quantity and fair matrket
value of the legal services rendered, including those in con-

nection with the motion itself. Consumers Union bf United

States, Inc. v. Board of Governors of the Federal Reserve System,

410 F. Supp. 63, 64 (D. D.C. 1976). Robert Aronson and Kennard
Mandell prosecuted this acrion in the district court, and James
Lesar handled the appeal and this petition. All three attorueys
are experienced and seek compensation at the rate of $125.00 an
hour for their services. This hourly rate is consistent with
fees awarded in other FOIA cases 1in this circuit. See, &.2.,

Crooker v. United States Parole Commission, 776 F.2d 366, 369

(lst Cir. 1986). I coanclude the amount of time spent and the
hourly rate sought are reasonable in this instance.

Defendants atgzue that Aroanson may not recover fees for his
own time, since the First Circuit generally disallows pro se
litigants from collecting fees, even where the litigant is an

attorney. See Crooker, 632 F.2d at 922. 1 agree with plaintiff

that Crooker 1is distinguishable, as sronson is himself an
attorney and as he was represented by other counsel. The
rationale expressed in Crooker further distinguishes its appli-
cation to these facts: |
little, if any, of FOIA's purpose [is] achieved by
permitting a litigant to recover for a non-performed

service ot to be reimbursed for an expense not in-
curred. Rather, -in actions where the complainant



represents himself, sometimes as a hindrance instead of
an aid to. the judicial: process, an award of attorney
fees does nothing mroe than subsidize the litigant for
his own time and personal effort.

Id., 632 F.2d at 920, citing White v. Arlen Realty & Dev. Corp.,

614 F.2d 387 (4th Cir. 1980). Aronson is not seeking to recover
fees for non-performed servi;es or for unincurred expenses, and
his role in this litigation has certainly not been a hindrance to
the judicial process.

While this circuit has not yet squarely addressed this
issue, other circuits have concluded that attorneys appearing in

propia persona in a FOLIA case may recover attorney fees. See,

e.g., Cuneo, 553 F.2d at 1366; Cazalas v. United States De-

pacttment of Justice, 709 F.2d 1051 (5th Cir. 1983); see also,

Note, Awarding Fees to the Self-Represented Attorney Under the

Freedom of Information Act, 53 George Washington L.R. 291,291

(1984-85). In the exercise of my discretion, I conclude that
Aronson should not be denied attorney's fees for his own Cime

spent prosecuting this action.

Conclusion

For the foregoing reasons, plaintiff's petition for an award

of attorneys' fees is ALLOWED in the amount of $35,095.80.

&7ﬁnitedé?fj7es'District Judge
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