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issued, adopted, or promulgated after July 4, 1967, and required by this
paragraph to be made available or published. Each agency shall
promptly publish, quarterly or more frequently, and distribute (by sale
or otherwise) copies of each index or supplements thereto unless it
determines by order published in the Federal Register that the publica-
tion would be unnecessary and impracticable, in which case the agency
shall nonetheless provide copies of such index on request at a cost not to
exceed the direct cost of duplication. A final order, opinion, statement of

policy, interpretation, or staff manual or instruction that affects a

member of the public may be relied on, used, or cited as precedent by

an agency against a party other than an agency only if—
(i) it has been indexed and either made available or published as
provided by this paragraph; or
(ii) the party has actual and timely notice of the terms thereof.

(3) Except with respect to the records made available under paragraphs

(1) and (2) of this subsection, each agency, upon any request for records

which (A) reasonably describes such records and (B) is made in

accordance with published rules stating the time, place, fees (if any), and
procedures to be followed, shall make the records promptly available to
any person.

(4)(A) In order to carry out the provisions of this section, each agency
shall promulgate regulations, pursuant to notice and receipt of public
comment, specifying a uniform schedule of fees applicable to all
constituent units of such agency. Such fees shall be limited to
reasonable standard charges for document search and duplication and
provide for recovery of only the direct costs of such search and
duplication. Documents shall be furnished without charge or at a
reduced charge where the agency determines that waiver or reduction
of the fee is in the public interest because furnishing the information
can be considered as primarily benefiting the general public.

(B) On complaint, the district court of the United States in the

district in which the complainant resides, or has his principal place of

business, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
agency records improperly withheld from the complainant. In such a
case the court shall determine the matter de novo, and may examine
the contents of such agency records in camera to determine whether
such records or any part thereof shall be withheld under any of the
exemptions set forth in subsection (b) of this section, and the burden
is on the agency to sustain its action.

(C) Notwithstanding any other provision of law, the defendant shall
serve an answer or otherwise plead to any complaint made under this
subsection within thirty days after service upon the defendant of the
pleading in which such complaint is made, unless the court otherwise
directs for good cause shown.
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(D) Except as to cases the court considers of greater importance,
proceedings before the district court, as authorized by this subsection,
and appeals therefrom, take precedence on the docket over all cases
and shall be assigned for hearing and trial or for argument at the
earliest practicable date and expedited in every way.
(E) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any case
under this section in which the complainant has substantially pre-
vailed.
(F) Whenever the court orders the production of any agency records
improperly withheld from the complainant and assesses against the
United States reasonable attorney fees and other litigation costs, and
the court additionally issues a written finding that the circumstances
surrounding the withholding raise questions whether agency personnel
acted arbitrarily or capriciously with respect to the withholding, the
Special Counsel shall promptly initiate a proceeding to determine
whether disciplinary action is warranted against the officer or em-
ployee who was primarily responsible for the withholding. The Special
Counsel, after investigation and consideration of the evidence submit-
ted, shall submit his findings and recommendations to the administra-
tive authority of the agency concerned and shall send copies of the
findings and recommendations to the officer or employee or his
representative. The administrative authority shall take the corrective
action that the Special Counsel recommends.
(G) In the event of noncompliance with the order of the court, the
district court may punish for contempt the responsible employee, and
in the case of a uniformed service, the responsible member.
(5) Each agency having more than one member shall maintain and make
available for public inspection a record of the final votes of each member
in every agency proceeding.
(6)(A) Each agency, upon any request for records made under para- .
graph (1), (2), or (3) of this subsection, shall—
(i) determine within ten days (excepting Saturdays, Sundays, and
legal public holidays) after the receipt of any such request whether
to comply with such request and shall immediately notify the
person making such request of such determination and the reasons
therefor, and of the right of such person to appeal to the head of
the agency any adverse determination; and
(ii) make a determination with respect to any appeal within twenty
days (excepting Saturdays, Sundays, and legal public holidays) after
the receipt of such appeal. If on appeal the denial of the request for
records is in whole or in part upheld, the agency shall notify the
person making such request of the provisions for judicial review of
that determination under paragraph (4) of this subsection.
(B) In unusual circumstances as specified in this subparagraph, the
time limits prescribed in either clause (i) or clause (ii) of subpara-

54




G i e S i S i ol

ADMINISTRATIVE PROCEDURE 5 USCS § 552

graph (A) may be extended by written notice to the person making
such request setting forth the reasons for such extension and the date
on which a determination is expected to be dispatched. No such
notice shall specify a date that would result in an extension for more
than ten working days. As used in this subparagraph, “unusual-
circumstances” means, but only to the extent reasonably necessary to
the proper processing of the particular request—
(i) the need to search for and collect the requested records from
field facilities or other establishments that are separate from the
office processing the request;
(ii) the need to search for, collect, and appropriately examine a
voluminous amount of separate and distinct records which are
demanded in a single request; or
(iii) the need for consultation, which shall be conducted with all
practicable speed, with another agency having a substantial interest
in the determination of the request or among two or more compo-
nents of the agency having substantial subject-matter interest
therein.
(C) Any person making a request to any agency for records under
paragraph (1), (2), or (3) of this subsection shall be deemed to have
exhausted his administrative remedies with respect to such request if
the agency fails to comply with the applicable time limit provisions of
this paragraph. If the Government can show exceptional circum-
stances exist and that the agency is exercising due diligence in
responding to the request, the court may retain jurisdiction and allow
the agency additional time to complete its review of the records.
Upon any determination by an agency to comply with a request for
records, the records shall be made promptly available to such person
making such request. Any notification of denial of any request for
records under this subsection shall set forth the names and titles or
positions of each person responsible for the denial of such request.

(b) This section does not apply to matters that are—

(1)(A) specifically authorized under criteria established by an Executive
order to be kept secret in the interest of national defense or foreign
policy and (B) are in fact properly classified pursuant to such
Executive order;

(2) related solely to the internal personnel rules and practices of an

agency; »

(3) specifically exempted from disclosure by statute (other than section

552b of this title [S USCS § 552b]), provided that such statute (A)

requires that the matters be withheld from the public in such a manner

as to leave no discretion on the issue, or (B) establishes particular

criteria for withholding or refers to particular types of matters to be
withheld;
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(4) trade secrets and commercial or financial information obtained from
a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which would
not be available by law to a party other than an agency in litigation with
the agency;

(6) personnel and medical files and similar files the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy;

(7) investigatory records complied for law enforcement purposes, but
only to the extent that the production of such records would (A)
interfere with enforcement proceedings, (B) deprive a person of a right
to a fair trial or an impartial adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, (D) disclose the identity of a
confidential source and, in the case of a record compiled by a criminal
law enforcement authority in the course of a criminal investigation, or
by an agency conducting a lawful national security intelligence investiga-
tion, confidential information furnished only by the confidential source,
(E) disclose investigative techniques and procedures, or (F) endanger the
life or physical safety of law enforcement personnel;

(8) contained in or related to examination, operating, or condition
reports prepared by, on behalf of, or for the use of an agency responsible
for the regulation or supervision of financial institutions; or

(9) geological or geophysical information and data, including maps,
concerning wells.

Any reasonably segregable portion of a record shall be provided to any
person requesting such record after deletion of the portions which are
exempt under this subsection.

(c) This section does not authorize withholding of information or limit the
availability of records to the public, except as specifically stated in this
section. This section is not authority to withhold information from Con-
gress.

(d) On or before March 1 of each calendar year, each agency shall submit
a report covering the preceding calendar year to the Speaker of the House
of Representatives and President of the Senate for referral to the appropri-
ate committees of the Congress. The report shall include—
(1) the number of determinations made by such agency not to comply
with requests for records made to such agency under subsection (a) and
the reasons for each such determination;
(2) the number of appeals made by persons under subsection (a)(6), the
result of such appeals, and the reason for the action upon each appeal
that results in a denial of information;
(3) the names and titles or positions of each person responsible for the
denial of records requested under this section, and the number of
instances of participation for each;
(4) the results of each proceeding conducted pursuant to subsection
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(a)(4)(F), including a report of the disciplinary action taken against the
officer or employee who was primarily responsible for improperly
withholding records or an explanation of why disciplinary action was
not taken;

(5) a copy of every rule made by such agency regarding this section;
(6) a copy of the fee schedule and the total amount of fees collected by
the agency for making records available under this section; and

(7) such other information as indicates efforts to administer fully this
section.

The Attorney General shall submit an annual report on or before March 1
of each calendar year which shall include for the prior calendar year a
listing of the number of cases arising under this section, the exemption
involved in each case, the disposition of such case, and the cost, fees, and
penalties assessed under subsections (a)(4)(E), (F), and (G). Such report
shall also include a description of the efforts undertaken by the Depart-
ment of Justice to encourage agency compliance with this section.

(e) For purposes of this section, the term “agency” as defined in section
551(1) of this title [5 USCS § 551(1)] includes any executive department,
military department, Government corporation, Government controlled
corporation, or other establishment in the executive branch of the Govern-
ment (including the Executive Office of the President), or any independent
regulatory agency.

(Sept. 6, 1966, P.L. 89-554, § 1, 80 Stat. 383; June 5, 1967, P. L. 90-23 § 1,
81 Stat. 54; Nov. 21, 1974, P. L. 93-502, §§ 1-3, 88 Stat. 1561, 1563, 1564;
Sept. 13, 1976, P. L. 94-409, § 5(b), 90 Stat. 1247; Oct. 13, 1978, P. L. 95-
454, Title IX, § 906(a)(10), 92 Stat. 1225.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:

Derivation U.S. Code Revised Statutes and
Statutes at Large
.................... 5 USC § 1002 June 11, 1946, ch 324, § 3,
60 Stat. 238.

In subsec. (b)(3), the words “formulated and” are omitted as surplus-
age. In the last sentence of subsec (b), the words “in any manner” are
omitted as surplusage since the prohibition is all inclusive.

Standard changes are made to conform with the definitions applicable
and the style of this title (5 USCS §§ 101 et seq.).

Explanatory notes:

A former 5 USC § 552 was transferred by Act Sept. 6, 1966, which
enacted 5 USCS §§ 101 et seq., and now appears as 7 USCS § 2243.
Amendments:

1967. Act June 5, 1967 (effective 7/4/67, as provided by § 3 of such
Act), substituted this section for one which read:
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the District of Columbia. If the denial
of a request is reversed on appeal, the
requester shall be so notified and the
request shall be processed promptly in
accordance with the decision on
appeal.

§16.9 Preservation of Records.

Each component shall preserve all
correspondence relating to the re-
quests it receives under this subpart,
and all records processed pursuant to
such requests, until such time as the
destruction of such correspondence
and records is authorized pursuant to
Title 44 of the United States Code.
Under no circumstances shall records
be destroyed while they are the sub-
ject of a pending request, appeal, or
lawsuit under the Act.

§16.10 Fees.

(a) When charged. Fees pursuant to
31 U.S.C. 9701 and 5 U.S.C. 552 shall
be charged according to the schedules
contained in paragraph (b) of this sec-
tion for services rendered in respond-
ing to requests for Justice Department
records under this subpart unless the
official of the Department making the
initial or appeal decision determines
that such charges, or a portion there-
of, are not in the public interest be-
cause furnishing the information pri-
marily benefits the general public.
Such a determination shall ordinarily
not be made unless the service to be
performed will be of benefit primarily
to the public as opposed to the re-
quester, or unless the requester is an
indigent individual. Fees shall not be
charged where they would amount, in
the aggregate, for a request or series
of related requests,to less than $3. Or-
dinarily, fees shall not be charged if
the records requested are not found,
or if all of the records located are
withheld as exempt. However, if the
time expended in processing the re-
quest is substantial, and if the request-
er has been notified of the estimated
cost pursuant to paragraph (c) of this
section and has been specifically ad-
vised that it cannot be determined in
advance whether any records will be
made available, fees may be charged.

(b) Services charged for and emount
charged. For the services listed below
expended in locating or making avail-
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able records or copies thereof, the fol-
lowing charges shall be assessed:

(1) Copies. For copies of documents
(maximum of 10 copies will be sup-
plied) $0.10 per copy of each page.

(2) Clerical searches. For each one
quarter hour spent by clerical person-
nel in excess of the first quarter hour
in searching for and producing re-
quested record, $1.00.

(3) [Reserved]

(4) Certification. For certification of
true copies, each, $1.

(5) Attestation. For attestation
under the seal of the Department, $3.

(6) Nonroutine, nonclerical searches.
Where a search cannot be performed
by clerical personnel, for example,
where the task of determining which
records fall within a request and col-
lecting them requires the time of pro-
fessional or managerial personnel, and
where the amount of time that must
be expended in the search and collec-
tion of the requested records by such
higher level personnel is substantial,
charges for the search may be made at
a rate in excess of the clerical rate,
namely for each one quarter hour
spent in excess of the first quarter
hour by such higher level personnel in
searching for a requested record,
$2.00.

(1) Examination and related tasks in
screening records. No charge shall be

made for time spent in resolving legal -

or policy issues affecting access to
records of known contents. In addi-
tion, no charge shall be made for the
time involved in examining records in
connection with determining whether
they are exempt from mandatory dis-
closure and should be withheld as a
matter of sound policy.

(8) Computerized records.

(1) Computer time charges (includes
personnel costs).

1. Central processor charge per hour........................ $188.00
2. Main storage charge per 1,000 bytes per hour..... 50
3. Channel charges per hour 74
4. Card reading per 1,000 cards 20
S. Printing per 1,000 (ines............ 43
6. Card punching per 1,000 cards 10.76
7. Tape mount 50
8. Specific device charges:
a. IBM 2280 Cathode ray tube or equivalent
per hour. 4.20
b. IBM 3330 Disk storage or equivalent per
hour. 38.72
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