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Before ROBINSON and STARR, Circuit Judges, and
WRIGHT, Senior Circuit Judge.

Opinion for the Court filed by Circuit Judge ROBINSON.

ROBINSON, Circuit Judge: In this Freedom of Infor-
mation Act (FOIA)! case, appellant, Cynthia King, seeks
production by the Federal Bureau of Investigation (FBI)
of documents relating to her deceased mother-in-law,
Carol King, a civil rights attorney and activist about
whose career appellant is writing a book.? The FBI has
released many of the documents—most, however, in re-
dacted form.* The agency contends that its decision to
withhold portions of the requested information is author-
ized by Exemptions 1 and 7 of the Act,* which respectively
except from FOIA’s disclosure mandate, documents classi-
fied for national security reasons and certain other ma-
terial gathered during investigations for law-enforcement
purposes. Appellant challenges the applicability of either
exemption in the cireumstances presented here.®

15 U.S.C. §552 (1982 & Supp. II 1985) (as amended by
Freedom of Information Reform Act of 1986, Pub. L. No.
99-570, subtit. N, §§1801-1804, 100 Stat. 3207, 3248-3250
(1986)). For a discussion of the 1986 Amendments as they
affect Exemption 7, one of the two statutory exceptions in-
volved here, see infra note 136.

2 King V. United States Dep’t of Justice, 586 F.Supp. 286,
289 (D.D.C.1983).

3 The FBI referred two one-page documents to the Immi-
gration and Naturalization Service (INS) for review and
response to the requester. King V. United States Dep’t of
Justice, supra note 2, 586 F.Supp. at 289, 296. INS released
these documents but deleted the name of one informant, 7d.,
the withholding of which appellant also contests. See Brief
for Appellant at 86-37; Reply Brief for Appellant at 1.

45 7.8.C. § 552 (b) (1) (1982) ;id. § 552(b) (7) (as amended
by Freedom of Information Reform Act of 1986, Pub. L. No.
99-570, subtit. N, § 1802, 100 Stat. 8207, 3248-3249 (1986)).

5 See King V. United States Dep’t of Justice, supra note 2,
586 F.Supp. at 289.
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The District Court denied motions by appellant for
summary judgment or in the alternative to compel dis-
covery, rejected appellant’s request for in-camera inspec-
tion, and granted the FBI's motion for summary judg-
ment.® This appeal ensued.

I

The records whose disclosure is here at issue are part
of an FBI surveillance file on Carol King compiled dur-
ing the 1940’s and 1950’s. She was 2 prominent civil
rights attorney who devoted her practice to defending
minorities, aliens, radicals and union members both
famous and obscure;? and a substantial portion of her
practice consisted in representation of aliens facing de-
portation during the McCarthy era.® The nature of Carol
King’s law practice and her political associations aroused
suspicions of the FBI. In 1941, the FBI opened a sur-
veillance file on her, and subjected her to continuous
investigation until her death in 1952.% The FBI repre-
sents that its investigation was devoted exclusively to
determining whether Carol King was guilty of political
sedition.® While the eleven-year investigation amassed

s Id.

7 See Exhibits A-J to Plaintiff’s Motion for Summary Judg-
ment Or, In the Alternative, To Compel Answers to Inter-
rogatories and Response to Request for Production of Docu-
ments, King V. United States Dep’t of Justice, Civ. No. 81-
1485 (D.D.C.) (filed Oct. 13, 1982), Record on Appeal (R.)
27A [hereinafter Plaintiff’s Motion for Summary Judgment].

8 Id.

9 Joint Declaration of Richard C. Staver and Walter Scheu-
plein, Jr., King v. United States Dep’t of Justice, Civ. No.
81-1485 (D.D.C.) (filed Jan. 29, 1982) at 35, R. 16 [herein-

_ after cited as Staver-Scheuplein Declaration].

10 The Staver-Scheuplein declaration avers that the file was
compiled for law-enforcement purposes pursuant to prede-
cessor versions of 18 U.S.C. § 2383 (1982) (rebellion or in-




4

a file 1,665 pages in length,* no charge was ever made.

Appellant is a writer by profession who intends to
publish a biography on her mother-in-law and long-
time friend, Carol King.’* As yet, no significant history
of the latter’s career has been published.® In the course
of her research, appellant attempted to obtain informa-
tion pertaining to Carol King by means of a FOIA re-
quest. The FBI eventually responded by releasing to ap-
pellant redacted portions of its King investigative file.
Ultimately provided were 1,500 pages of the 1,665-page
file, and, from most of the 1,500 pages supplied, names
and, frequently, substantial passages were deleted.

Contesting the sufficiency of the FBI’s response to her
FOIA request, appellant filed suit in the District Court,”
and moved for a Vaughn index ' detailing the grounds
for the FBI’s exemption claims.* Production of the
Vaughn index was ordered.’® Thereafter, the FBI sub-

surrection), id. § 2384 (seditious conspiracy), and id. § 2385
(overthrow of the Government). Staver-Scheuplein Declara-
tion, supra note 9, at 35, R. 16; see also text infra at note
147 (reproducing declaration in relevant part).

11 Staver-Scheuplein Declaration, supra note 9, at 35, R. 16.

12 See Exhibit J to Plaintiff’s Motion for Summary Judg-
ment, supre note 7, R. 33.

13 Brief for Appellant at 34.

14 King v. United States Dep’t of Justice, supra note 2, 586
F.Supp. at 289; see Exhibit A to Staver-Scheuplein Declara-
tion, supra note 9, R. 16. INS released the two pages referred
to it by the FBI, see note 8 supra, but deleted an informant’s
name purportedly pursuant to Exemption 7(D). See King V.
United States Dep’t of Justice, supra note 2, 586 F.Supp. at
289. :

15 R. 1.

16 See Vaughn V. Rosen, 157 U.S.App.D.C. 340, 484 F.2d
820 (1973), cert. denied, 415 U.S. 977, 94 S.Ct. 1564, 39
L.Ed.2d 873 (1974).

7 R. 3.
18 R. 5.
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mitted the joint declaration of Special Agents Richard
C. Staver and Walter Scheuplein, Jr. and the declara-
tion of John H. Walker of the Immigration and Natural-
ization Service,® attesting to the reasons for excising
portions of the King file; it then moved for summary
judgment.®* Appellant in turn moved for summary judg-
ment, or in the alternative to compel a response to out-
standing discovery requests.

The District Court granted the FBI’s motion for sum-
mary judgment.® It sustained the Exemption 1 conten-
tions, relying on the Staver-Scheuplein declaration. which
it found to set forth with “reasonable specificity of detail
rather than mere conclusory statements” ** an adequate
description of the portions of the King file withheld. as
well as.the national security considerations advanced in
support of the FBI's refusal to disclose.® Similarly, the
District Court deemed the declaration a sufficient foun-
dation for the FBI’s claims under Exemptions 7(C) and
7(D) that information withheld was gathered pursuant

19 See Staver-Scheuplein Declaration, supra note 9. The
declaration consists of two parts: the first, by Special Agent
Staver, sets forth the grounds for the FBI's Exemption 1
position and the second, by Special Agent Scheuplein, ad-
dresses the FBI's remaining withholding claims, including
those under Exemption 7.

20 Declaration of James H. Walker, King v. United States
Dep't of Justice, Civ. No. 81-1485 (D.D.C.) (filed Jan. 29,
1982), R. 19. The Walker declaration addresses the action
taken by INS in the name of Exemption 7(D). See notes 3,
14 supra.

21 R. 16.

22 R. 26A.

23 King v. United States Dep’t of Justice, sup}a note 2.
24 586 F.Supp. at 291.

25 Id. at 289-292.
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to an investigation for law-enforcement purposes and
that its release would constitute an unwarranted invasion
of personal privacy or compromise assurances of source
confidentiality.?

Appellant urges us to hold that the District Court
erred in crediting the FBI’s Exemption 1 and 7 argu-
ments, contending that they shield information in con-
travention of FOIA’s broad disclosure mandate. Spe-
cifically, appellant asserts that the Staver-Scheuplein dec-
laration presents only a vague and ‘conclusory descrip-
tion of the material excised pursuant to Exemption 1,
wholly inadequate for purposes of ascertaining whether
the documents in question have in fact been properly
classified, or what harm might result from their produc-
tion.?” “How,” appellant queries, “can release of . . .
records of this nature and at this late date possibly
damage the national security?”* Appellant further con-
tends that the Staver-Scheuplein declaration does not
make the threshold showing required for resort to Ex-
emption 7: that the- documents in question were com-
piled for bona fide law-enforcement purposes pursuant
to an investigation whose relation to the agency’s law-
enforcement duties is based on information sufficient to
support at least a “ ‘colorable claim’ of its rationality.” *
And, whether or not a law-enforcement purpose origi-
nally animated the investigation, appellant insists no
considerations of privacy or confidentiality warrant con-
tinued withholding of its fruits.®* While we reject ap-
pellant’s challenge to the disposition of the Exemption

26 Id, at 292-296. The court similarly sustained the INS
withholding claim under Exemption 7(D).

27 Brief for Appellant at 7-18.

28 Id. at 18.

20 See Pratt V. Webster, 218 U.S.App.D.C. 17, 29-30, 673
F.2d 408, 420-421 (1982) ; Brief for Appellant at 18.

30 Brief for Appellant at 23-37.
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7 claims in this case, we believe valid objections to the
FBI’s showing on the Exemption 1 claims have been
raised, and remand in order that the District Court se-
cure a fuller elaboration of the FBI's basis for asserting
them.®* )

II

Exemption 1 of the Freedom of Information Act pro-
tects from disclosure information that is “specifically
authorized under criteria established by an Executive
order to be kept secret in the interest of national defense
or foreign policy and [is] in fact properly classified pur-
suant to such Executive order.” ™ An agency may in-
voke this exemption only if it complies with classifica-
tion procedures established by the relevant executive or-
der and withholds only such material as conforms to
the order's substantive criteria for classification.®® Ap-
pellant challenges. on substantive and not procedural
grounds, the propriety of the classification decisions un-
derlying the FBI's Exemption 1 claims.*

A.

Both appellant and the FBI believe that the directive
pertinent to disposition of the Exemption 1 issues in this
case is Executive Order 12065, which was in effect when
the FBI’s classification determinations were made.*®

31 See note 190 infre and accompanying text.
325 7J.8.C. § 552 (b) (1) (1982).

33 [ esar V. United States Dep't of Justice, 204 U.S.App.D.C.
200, 211, 636 F.2d 472, 483 (1980) ; Ray v. Turner, 190 U.S.
App.D.C. 290, 298, 587 F.2d 1187, 1195 (1978); Halperin V.
Department of State, 184 U.S.App.D.C. 124, 128, 565 F.2d
699, 703 (1977).

34 Brief for Appellant at 8.
35 43 Fed. Reg. 28949 (1978).

38 Brief for Appellant at 7-8; Brief for Appellee at 10 n.d
(citing Lesar V. United States Dep’t of Justice, supra note 33,
204 U.S.App.D.C. at 208, 636 F.2d at 480).

IO RIS b T

e




8

This order provided that information could be classified
only if it concerned:

(a) military plans, weapons, or operations;
(b) foreign government information;
(c) intelligence activities, sources or methods;

(d) foreign relations or foreign activities of the
United States;

(e) scientific, technological, or economic matters
relating to the national security;

(f) United States Government Programs for
safeguarding nuclear materials or facilities; or

(g) other categories of information which are re-
lated to national security and which require protec-
tion against unauthorized disclosure as determined
by the President, by a person designated by the Pres-
ident pursuant to Section 1-201, or by an agency
head.”

Executive Order 12065 further specified that informa-
tion concerning any of the enumerated matters was eli- i
gible for classification as ‘“‘confidential,” the lowest se- 3
curity designation, only if its “unauthorized disclosure

. reasonably could be expected to cause at least iden-
tifiable damage to the national security.”* It also es- 3

tablished a presumption against classification: “If there ]
is reasonable doubt . . . whether the information should :
be classified at all . . . the information should not be

classified.” 3®

37 Exec. Order No. 12065, § 1-301, 43 Fed. Reg. at 28951.

38 Jd. § 1-104, 43 Fed. Reg. at 28950. A document might be
classified as “secret” only if its “unauthorized disclosure . . .
reasonably could be expected to cause serious damage to the
national security,” id. § 1-108, 43 Fed. Reg. at 28950, and as ,
“top secret” only if its “unauthorized disclosure . . . reasonably
could be expected to cause exceptionally grave damage to the :
national security.” Id. § 1-102, 43 Fed. Reg. at 28950.

% Id. § 1-101, 43 Fed. Reg. at 28950.
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Subsequent . to the decision to classify the documents
involved in this case, and after commencement of this
litigation, President Reagan promulgated Executive Or-
der 12356.4 This order retains all categories of classifi-
able information enumerated in Executive Order 12065,"
but diverges from that order in several other significant
respects. The new executive order eliminates the prior
order’s presumption against classification ** and. modifies
the standard for classifying information. While the ear-
lier order prohibited an agency from classifying informa-
tion unless it could be shown that “ynauthorized dis-
closure reasonably could be expected to cause at least
identifiable damage to the national security,” ** the new
order seemingly commands classification of all material
within certain enumerated categories of sensitive infor-
mation whose “unauthorized disclosure, either by itself
or in the context of other information. reasonably could
be expected to cause damage to the national security.” "

10 47 Fed. Reg. 14873 (1982).

41 The new executive order also creates three additional
categories of classifiable information. See Exec. Order No.
12356, § 1.3(a) (2), (8), (9), 47 Fed. Reg. at 14876.

12 Section 1.1(c) of the new order instead provides that
“[i]f there is reasonable doubt about the need to classify
information, it shall be safeguarded as if it were classified
pending a determination by an original classification author-
ity, who shall make this determination within thirty (30)
days.” 47 Fed. Reg. at 14875. Cf. text supra at note 39. Ad-
ditionally, § 1.3(a), (b) would appear to make classification
of all potentially damaging information falling within the
specified categories mandatory, see 47 Fed. Reg. at 14876,
whereas classification was discretionary under Executive Or-
der 12065, see Exec. Order No. 12065, §§ 1-301, 1-302, 43 Fed.
Reg. at 28951.

3 Exee. Order No. 12065, § 1-302, 43 Fed. Reg. at 28951.

1 Fixee. Order No. 12356 § 1.3(b), 47 Fed. Reg. at 14876.
Section 1-308 of Exec. Order No. 12065, 43 Fed. Reg. at 28952,
announces a presumption that Vunauthorized disclosure of
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While the old executive order in some instances required
declassification decisions to be made by weighing the
need to protect information against the public interest
in disclosure,®® the new executive order eliminates this
balancing provision from the declassification calculus.*
Absent as well from the new order are certain procedures
contained in Executive Order 12065 designed to ensure
systematic declassification review of older material.*”

The parties have conformed their arguments regarding
the propriety of the classification decisions in dispute to
the terms of Executive Order 12065, under which those
decisions were made,”® notwithstanding the fact that Ex-
ecutive Order 12065 is now superseded by Executive Or-
der 12356. Their position finds support in our holding in
Lesar v. United States Department of Justice* that
“[o]n review, the court should . . . assess the documents
according to the terms of the Executive Order under
which the agency made its ultimate classification deter-

foreign-government information or the identity of confiden-
tial foreign sources would cause the requisite degree of dam-
age to the national security; §1.3(c) of Exec. Order No.
12356, 47 Fed. Reg. at 14876, extends this presumption to
intelligence sources and methods of information as well. See
generally Powell v. United States Dep’t of Justice, 584 F.Supp.
1508, 1516-1517 (N.D. Cal. 1984) (construing presumptions
as rebuttable, not conclusive).

46 Fxec. Order No. 12065, § 3-303, 43 Fed. Reg. at 28955.

16 See Afshar V. Department of State, 226 U.S.App.D.C.
388, 398, 702 F.2d 1125, 1185 (1983).

17 Compare Exec. Order No. 12065, § 34, 43 Fed. Reg. at
28955-28956, with Exec. Order No. 12346, § 3.3, 47 Fed. Reg.
at 14879. Compare also the slight shift in emphasis between
the declassification policy set forth in Exec. Order No. 12065,
8§ 3-301, 3-302, 43 Fed. Reg. at 28955, and that of Exec.
Order No. 12346, § 8.1(a), 47 Fed. Reg. at 14878.

48 See note 36 supra and accompanying text.

40 Suprae note 33.
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mination.” ® A brief review of the rationale support-
ing our position in Lesar and its subsequent elaboration
should provide a framework for an assessment of the
Exemption 1 claims in this case.

Our decision in Lesar to utilize the terms of a super-
seded order as the basis for review was explicitly bot-
tomed on considerations of efficiency and, properly under-
stood, is limited to the situations in which efficiency can
be pursued with due regard for the national security
considerations of paramount concern in Exemption 1
cases. As we observed in Lesar, Executive Order 12065
provided that information classified under prior orders
should retain its classified status:® this carry-over pro-
vision enabling a reviewing court to analyze a disputed
classification decision under the order in effect at the
time the decision was made, in lieu of a remand to the
agency for a fresh classification at each juncture of the
litigation marked by a new executive order.” “To hold
otherwise and require a remand whenever a new Execu-
tive Order issued during the pendency of an appeal would
not only place a heavy administrative burden on the
agencies but would also cause additional delays in the
ultimate processing of these types of FOIA requests.” **

In Afshar v. Department of State,” we revisited the
question from a somewhat different vantage point. We

50 204 U.S.App.D.C. at 208, 636 F.2d at 480; see also id.
(“a reviewing court should assess classification under the
Executive Order in force at the time the responsible official
finally acts”).

51 Id. See Exec. Order No. 12065, §6-102, 43 Fed. Reg.
28961. Cf. Exec. Order No. 12356, §6.1(c), 47 Fed. Reg.
14883 (national security information includes information
found under current or predecessor orders to require protec-
tion).

52 Jesar V. United States Dep’t of Justice, supra note 33, 204
U.S.App.D.C. at 208, 636 F.2d at 480.

83 Id. .
5+ Supra note 46.
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there considered the question, which we had no occasion
to address in Lesar, of which executive order an agency
should be directed to apply when the case is remanded
with instructions to reconsider a faulty classification de-
tf%nnination, and from this perspective we discerned
limits to the principle announced in Lesar. While an
exXecutive order’s carry-over provision might enable re-
view of a classification decision under the terms of the
order in force at the time the decision was made, a
remand with an instruction to the agency to reconsider
the decision under the terms of a then superseded .order
would impermissibly bind the Government in an area
V\fhere flexibility and responsiveness to changing world
¢ircumstances are at a premium.*

Together, then, Lesar and Afshar direct a reviewing
court to assess the propriety of a classification decision
Purportedly supporting an Exemption 1 claim in terms of
the executive order in force at the time the agency’s ulti-
mate classification decision is actually made. Only when
a reviewing court contemplates remanding the case to
the agency to correct a deficiency in its classification
determination is it necessary to diseriminate between
the order governing for purposes of review and any that
may have superseded it, to ensure that on remand the
agency will comply only with the most current executive
assessment of the Nation’s security needs.”® This two-
tiered scheme of review harmonizes the interest in speedy
disposition of FOIA requests with that of preserving
flexibility in national security determinations. For pres-

" 226 U.S.App.D.C. at 399-400, 702 F.2d at 1136-1137.

“In the present case, it appears that the FBI never sought
Dermission to review its classification determinations under
Egl:cutive Order 12356 while the case was pending before the
District Court; nor has it suggested to this court that there
are any differences in the terms of the two orders that would
aff(:(:t its classification determinations were the case remanded
t it for reconsideration. See note 36 supra and accompany-
ny text, and note 185 infra.
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