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seriously ill and handicapped Weisberg--and to others with this new Modest 

Proposal as precedent. 

There are other gross injustices, among them being the fact that the 

initial searches responsive to his requests still have not been made and thus 

he is denied his rights udher FOIA by the agency dedicating itself to wasting 

as much as it can of what remains of his life and work. The case record, again 

unrefutedly, reflects that this was approved FBI policy beginning in 1967. 

It is grossly unjust for any court to accept deliberate fabrications and 

overt lies which defame a litigant. Or to accept anything by those who lie to 

them. The lie that Weisberg's Dallas request does not include the entire text 

of that request is not lonely. In seeking severe sanctions against Lesar the 

brief (page 44) states what is utterly and completely false and was known to 

the FBI and its counsel to have been impossible. In attributing serious miscon- 

duct to both it states that “(t)he district court had closely ebsetved plains 

tiff's counsel's relations with plaintiff in this litigation for more than five 

years." The one time Weisberg was in the courtroom in this litigation he was 

not even with his comeel and thereafter, as unrefutedly the case record and 

transcripts reflect, it was impossible for him to be present and he was not. 

Five years indeed! For four of those five years nothing at all transpired. The 

Supposedly pro forma first calendar cal] Weisberg attended was to obtain the 

court's permission for the FBI to have what Weisbere had agreed to, the time 

to search, process and comply. | 

These are the most prejudicial of deliberate lies. The panel was made 

aware of them, they were neither justified nor withdrawn by the FBI or its 

counsel, and the panel merely ignored this additional record of agency untruth- 

fulness and instead credited even its entirel refuted conjectures. 

This is more than a gross injustice to Weisberg. It demeans the judicial 

system, surrenders the constitutional independence of the judiciary to the 

errant executive, and in the course of it allj completely rewrites FOIA and the 
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pertinent regulations. This decision means that no agency henceforth is 

required to make and competently attest to a good faith search with due dili- 

gence; can substitute records of its own preference for thos required; can 

demand and get the most burdensome and unnecessary discovery, from the poorest 

to the richest requesters; and can lie and perjure with impunity. This decision 

creates a great danger for counsel, from pro bono to the most prestigious, by 

sanctifying a Cointelproing in which whatever they do or do not do they are 

subject to severe sanctions and by requiring them to waste immeasurable time 

and limitless costs if their clients decline to take their advice. This de- 

cision can mean the end of, as a practical matt er, that great American con- 

tribution to self-government, the peoples' right to know what their government 

does; and in this it can end the enormous potential benefit to good government 

that comes from what the FBI, Department of Justice and other agencies so de- 

test, expesune of error and wrongdoing and enabling correction and improvement 

of government. 

This is an activist political decision. It is not a decision of--or 

worthy of--a court of law and on this basis, too, Weisberg should be granted 

an en banc rehearing. 

The panel's factual errors are so fundamental they raise serious and 

disturbing questions. It is apparent that the panel did not even bother to 

read Weisberg's requests, not even after he informed it that it had been lied 

to. Consistent with this, it ignored his refutations of other FBI infidelity 

to fact and accepted what without refutation he showed to be unfactual. 

The panel's first senibenice under "Background" reads, "Plaintiff filed 

this suit in 1978 seeking information from the FBI concerning the assassina- 

tions of President John F. Kennedy and Martin Luther King." (page 3, emphasis 

added) 

Dr. King is not mentioned in Weisberg's requests. (Nor are his requests 

for the FBI's information. They are limited to the records of two field offices.)



Yet without even bothering to read the requests, basic as they are in 
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as this is, any other explanation raises even more serious, more perplexing, 

more entirely unjudicial questions. 

Anyone at all familiar with the case record reading the panel's decision 

cannot avoid the obvious fact that it ignored all the unrefuted evidence and 

is based on the refuted allegations and conjections of the FBI and its counsel. 

If the panel did not read the reques ts upon which the litigation is based 

there is no reason not to believe that it began with the determination to de- 

cide as it did, regardless of fact, truth and evidence. Fortifying this belief 

(and skipping over the additional factual errors that follow immediately) in 

the same paragraph it states, "After several additional requests" attributed 

to Weisberg. ‘Weisberg made no "additional requests." Any knowledge of the de- 

signedly inclusive nature of the requests reveals that on their subject matter 

no additional requests were necessary, even possible. 

The only footnote to all of this most basic unfactuality is to the FBI's 

brief, thus confirming that the panel restricted itself to the FBI's fictions 

and fabrications that without exception are refuted in the case record. 

Based on long and painful experience, Weisberg expected the FBI's stone- 

walling that characterizes all His cases to include, indeed be based upon, 

untruths. So, from the outset--and thus his many affidavits--he decided to 

serve history, whether or not himself, and address each and every one of the 

FBI's infidelities to fact under oath, making himself subject to the penalties 

of perjury if he were not truthful. Weisberg's affidavits begin by identifying 

what it addresses and fen foseeds to do so, page by page, from the top. He 

-has not been proven to be untruthful or in factual error and, despite the FBI's 

lust for sanctions the procuring of which is much more costly than what they ~ 

can yield, he has not been charged with perjury. (When FBI counsel threatened 

him with a contempt charge, Weisberg dared it, knowing full well that the FBI 

12



and its counsel would not permit a trial on the facts or the law.) There thus 

is nothing unfactual put in the case record by the FBI and its counsel that 

Weisberg has not refuted under oath. The district court ignored the case record 

and this panel did, too, flaunting its ignorance of the most basic fact in FOIA 

litigation and, Weisberg believes, reflecting most seriously upon itself, the 

entire court and the judicial system. 

(Weisberg is prepared to document the prevalence of these tactics in his 

prior litigation and their influence upon this court in its earlier decisions. ) 

Such inconceivable ignorance of the requests, upon which everything js 

based, appears to Weisberg to be. not judicial but activist and to reflect more 

than the reacting of a predetermined decision. It reflects bias and prejudice 

which, as a layman understands our judicial system, is in itself total disquali- 

fication and subverts the audicial system. 

With what is quoted immediately above for openers, the panel underscores 

the significance of its errors by concluding the paragraph: "We engage in a 

detailed recital of the procedural facts since it is on the lengthy and somewhat 

complex procedural steps taken by the parties and the District Court that the 

justification of the District court's action rests." And for this rendering of 

ai jee Facts it cites but a single source, one page of the FBI's brief. Ig- 

nowing even Weisberg's response to it. 

The panel's .unhidden bias and prejudice’ and determination to reaci a 

preconceived decision is further reflected by the fact that, clear as the case - 

record is on the FBI's failure to make the required initial seyaches, the de- 

cision devotes not a single word to them. It is by this means that the panel 

bypasses the fact that, admittedly, the required initial searches have never 

been made and that until they have been, in its own verbal windowdressing 

(page 9), there is no basis for "discovery" being requested or granted and the 

FBI was indeed, as Weisberg alleged, engaging in harassment and what the panel 
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Faced with the obduracy that has charact erized all his FOIA requests, 

most of which remain entirely ignored after as much as 16 years-despite the 

Department's promise to the Senate they would be taken care of--and because 

of the severe physical limitations on what he is able to do, before "discovery" 

was demanded Weisberg offered to dismiss this case and not refile it subject 

to the protection of the rights of others. The FBI and its counsel rejected 

this offer on the spot, without consulting the FBI or the Department, and in- 

sisted that it wanted to do a costly and time-consuming Vaughn index. The 

government's costs since and the resultant unnecessary burdening of the courts 

are ignored by the panel. Why would the FBI insist upon a costly and unneces- 

sary index it might never be called-upon to make? Why would it not grab at so 

fair an offer to end this litigation and not refile it? Ought not these ques- 

tions have been considered by the panel? 

“From Weisberg's experience some answers are obvious. The FBI shops around 

for judges until it is before a court it expects to favor it, as is the record 

of the district court in this case. Then, without even making the required 

initial searches, it wanted and got perpetual immunity from disclosure for the 

records requested but not even searched for, records that are, beyond question, 

seriously embarrassing to the FBI (as again Weisberg is prepared to demonstrate ), 

And in all of this it- succeeds in rewriting if not largely nullifying an Act of 

Congress. | 

This is precisely-what this panel’ has now done for the FBI. And for its 

record and shortcomings when it investigated the most subversive of crimes in 

a society like ours, the assassination of a President. 

The panel's ‘decision enshrines the FBI's success in frustrating law and 

common decency--if not also its felonies of perjury--and appears to grant it 

total immunity in perpetuity for what the Congress, as is its right and its 

alone, enackd as the venpliels right to know. | 

This panel's political/activist decision, its basic errors, its bias 

1A



and prejudices, discredit the judicial system and this court and in the inter- 

est of its own integrity and of the judicial system, this court should review 

the decision en banc. 
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