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Plaintiff-appellant Harold Weisberg files pro se because Mark Lynch, Esq.,
had agreed to represent him for the appeal only when a conflict of interest
with James H. Lesar, Esq., developed.
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Washington, D.C. 20530.
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA

Nos. 84-5058 and 84-5201

HAROLD WEISBERG,
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Appellant,
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Defendants-Appellees.

PETITION FOR REHEARING AND SUGGESTION OF
THE APPROPRIATENESS OF REHEARING EN BANC

HaroIdzweisberg, Plaintiff-Appellant, petitions for rehearingéand suggests
rehearing en banc.

CONCISE STATEMENT OF THE ISSUES AND THEIR IMPORTANCE

The panel's decision is in conflict with Londrigan v. Federal Bureau of

Investigation, No. 79-1403; with- Weisberg v. Department of Justice 705 F.2d

1351. and 543 F.2d 308; Perry V. Block 684 F.2d 121,128; Shaw v. Federal Bureau

of Investigation, No. 84-5084 and other decisions of this circuit relating to

the requirements of and attesta tions to searches under 5 U.S.C. 552 (FOIA)

and en banc reconsideration is necessary to secure and maintain uniformity in
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this circuit's decisions. It also conflicts with In Re: John J. Stanton,
Respondent, D. C. Court of Appeals No. M-124-82, November 30, 1983.

The consideration of the full courf is necessary because of the gues-
tions of exceptional importance stated in this petition, including but not
limited to the failure of.the district court to make pertinent findings of
fact and the‘pané]'s substitution of its own cbnjectures for them; because of
the unrefuted allegations of agency untruthfulness and false swearing and the
panel's dependence on them, espécia]]y with regard to searches under FOIA;
because the required initial searches have not been made; because the panel's
decision transgresses upon the powers reserved to the legislative branch in its
de facto revision of 5 U.S.C. 552; because of the panel's factual errors; be-
cause of the panel's unhidden prejudice against Weisberg; because the panel ig-
nored the unrefuted evidence in the case record and accepted instead untruthful
and gravely prejudicial agency statements after being informed without contra-
diction that these agency representations Were untruthful and prejudicial.

The consideration of the full court is necessary to cure the gross injus-
t%ce to the ageing, infirm and severely handicapped Weisbefg, who without dis-

pute and by agency admission had already provided all of the information and

documentation demanded under discovery; and because compliance with the actual

and deliberately excessive and entirely unnecessary discovery demanded of him

was unrefutedly a physical and financial impossibility for him.

- The panel's decision creates a legal Catch-22 for counsel, creating a
situation in which whatever counsé] does or does not do hebis subject to
sanctions. |

The panel's decision reflects a preconception under which it ignored all
the unrefuted fact and points of law provided by Weisberg.
DISCUSSION
FOIA requires agencies to search for records responsive to information

requests. In decisions in Weisberg's earlier Titigation and in other decisions
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court held that these searches must be made in good faith and with due
omply with Weisberg's requests have ever been made

ence. No searches to C

js litigation; contrary to the FBI's canard that it made "multi-tiered"

hes. Its Dallas office claimed full compliance many months prior to the

of the earliest of the few search slips provided. Those slips are limited

quent searches directed by the Offite of Information and Pri-

arch slips allegedly representing searches

irtial subse

(0IP). The New Orleans FBI se

his litigation are dated almost a year prior to Weisberg's requests, do

.

in
represent an jdentical request, yet do 7ist many responsive records that

in withheld under an assortment of untruthful representations. The Dallas

.ch slips are so phony one in the name of FBI SA James P. Hosty, dr., is

11y blank. It is unreplaced despite Weisberg's unrefuted attestation to

; relevant pages pertaining to Hosty's involvement in several major FBI

lic scandals. Weisberg's documented, unrefuted proofs of the foregoing and

ore relating to nonsearching and other withholding remain jgnored, as do

1/
many appeals. The unrefuted evidence 1in this litigation is that such

hm

1/ Most by very far of the Dallas and New Orleans records located in the

es to which compliance was improperly 1imited, which is far from all the
evant files, was withheld as allegedly “previously processed" in the earlier
HQ general JFK assassination releases. Because many of these FBIHQ records,
ch were not disclosed in response to FOIA Titigation, consist of Dallas and
¢ Orleans records, Weisberg's appeals related to both FBIHQ and field office
-ords. (The FBI itself created the situation in which it is not possible to
sarate and distinguish the field office appeals from those pertaining to

[HQ records--and virtually all remain ignored as of today--after up to seven
ars.) Because the Department requested Weisberg's assistance as a preeminent

bject expert, his appeals are Tengthy and extensively documented. His copies:
11 a file cabinet. His King assassination records appeals, where his assis-
nce was requested by a judge, also fill a file cabinet. Weisberg's estimate
at in addition to what he provided in his documented affidavits he provided

o full file drawers of the very information later requested under the "dis-
very" subterfuge is undoubtedly conservative. It _represents an enormous

paid, costly and time-consuming effort to provide the government with many
ousands of copies of documents and a great amount of information..in.memo form.
lese appeals were not acted on during the litigation. After this case was

osed, under date of November 13, 1984, OIP informed Weisberg that in the near
iTure it hoped to begin acting on these appeals, which go'back'to‘1978. At the
sme time it acknowledged that nobody else had ever provided as much informa-

ion and documentation.




2/

searches were never made or intended to be made.
| Weisberg believes that until the information he provided and is ignored is
considered and acted upon, any demand for discovery is premature; is and is in-
tendgd to be harassment, stonewélling and deliberate frustration of the Act and
the agency's responsibilities under the Act.

These facts raise among others two basic questions: is'éﬁx_demand for
discovery appropriate in FOIA litigation until responsive good-faith searches
are made with due diligence and are competently attested“to; and does the
panel's decision rewrite FOIA to eliminate this requirement.

Serving to hide the facf that the required initial searches still have
not been made the FBI's brief (page 2) represents that Weisberg's Dallas request
consists only of its few introductory words whereas the request itself consists
of the two paragraphs that follow. By simply, in plain English, lying to this
court the FBI sought to eliminate the entire actual request from consideration.

By this dishonest means--and not for the first time--the FBI also misled
the court into believing that Weisberg expanded upon his requests ("After sev-
eral additional requests," page 3) when he did not.

From the first the FBI's attestations to the making of its unmade searches
are by SA John @. Phillips, FBIHQ FOIPA supervisor, who neither had nor claimed
personal know]eég?. Despite Weisberg's insistence that affiants with personal
knowledge were a9;i1ab1e and are required Phillips, throughout the 1itigation,
swore falsely, as Weisberg attested repeatedly, wi;h documenfation and without

refutation, but the FBI persisted in filing his untruthful, deceptive and

2/ The FBI's substitutions for Weisberg's requests were not "reasonably -
calculated to discover all relevant documents" (Weisberg v Department of Jus-
tice, 705 F.2d at 1351). Theseopposed subﬁ}utions for..searches "do-not re--
flect any systematic approach to document Jocations" (Weisbérg v Department of
Justice, 543 F.2d 308). "What the agency must show beyond material doubt is
that i1t conducted a search reasonably calculated to uncover all relevant docu-
ments." The issue is "whether the government's search for responsive documents
was adequate," quoted from Perry v Block, 684 F.2d 121,128. "(T)o show its
compliance with the Act" the government must document "fylly" that it made an
"adequate search." (No. 82-1022, pp.10-12)
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