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Rule 56(e) of the Federal Rules of Civil Procedure requires 

that affidavits submitted in support. of (or in opposition to) a 

party's motion for summary judgment "be made on personal 

knowledge." In the context of Freedom of Information Act cases, 

the courts have adopted a pragmatic approach to this personal 

knowledge requirement and have uniformly approved affidavits 

based on an expert affiant's review of the records in question. 

As one court has phrased it, the Government need not "locate and 

produce statements from the originator of each piece of ~~ 

information excised from a disclosed record. Such a strict 

application of the rules of evidence would cost the Government 

untold time and resources and would yield negligible benefits." 

  

Ramo v. Department of the Navy, 487 F. Supp. 127, 130 (N.D. Cal. 

1979), aff'd mem., 692 F.2d 765 (9th Cir. 1982). 

The affidavit of an agency official knowledgeable in the way 

information is gathered by the agency has the requisite personal 

knowledge to comply with this standard. id. Accord Diamond v. 
  

FBI, 707 F.2d 75, 78 (2d Cir. 1983) (recognizing the "practical 

difficulty--if not impossibility--of justifying each use of the 

confidential source exemption by way of an affidavit on personal Cc 

knowledge"), cert. denied, 104 S.Ct. 995 (1984); Pacheco v. FBI, 

  ae 

(footnote cont'd) 
decision filed December 7, 1984, was based in part on its 
acceptance of "false" affidavits. See id. at 4-5. 

  
 



470 F. Supp. 1091, 1102 (D.P.R. 1979) (to require every claim of 

Exemption 7(D) to be made “by the specific agent who interviewed 

each source or who personally gave them promises of confidenti- 

ality would convert the evidentiary procedure contemplated by 

Congress into a practical impossibility") (footnote omitted). 

See also Exxon v. FTC, 384 F. Supp. 755, 760 (D.D.C. 1974) 
  

(supervisor of search for responsive records had sufficient 

  

‘personal knowledge to attest to adequacy of search; discovery not 

permitted to level of each individual who participated in 

search). 

Although the issue of personal knowledge and the adequacy of 

agency affidavits in FOIA cases has thus arisen in a number of 

contexts, in each case the underlying consideration that has been 

recognized is that FOIA cases present a unique evidentiary 

situation; it would be virtually impossible in almost all 

instances to obtain the testimony of persons who actually 

__— participated in the creation of the records at issue. At the . 

same time, the courts have recognized that the need for having 

  

someone with personal knowledge attest to, inter alia, the nature 

of the records, the search conducted to locate them, and the Cc 

reasons for deleting certain 7pEorat son pursuant to various FOIA 

exemptions, is in fact met by having someone familiar with the 

records and the agency's procedures to explain--based upon his 

personal expertise and review of the documents at issue--the 

agency's actions with regard to the requested records.



Thus, an affidavit by an FBI pecial Agent who acts in a 

supervisory capacity in the FBI's yeeesion of Information/Privacy 

Acts Section and who has knowledge of the FRI's criminal 

investigations may attest, on the basis of his review of the 

records, to their purpose and the circumstances surrounding their 

preparation, with sufficient personal iaowledee. Indeed, the Cc 

requirement of personal knowledge with regard to the Exemption 7 

threshold showing and the applicability of the second clause of 

Exemption 7(D) was specifically considered by the District Court 

of this Circuit in Founding Church of Scientology of Washington, 

D.C., Inc. v. Levi, 579 F. Supp. 1060 (D.D.Cc. 1982), aff'd sub 
  

nom. Founding Church of Scientology of Washington, D.C., Inc. V. 

Smith, 721 F.2d 828 (D.C. Cir. 1983). In that case, the court 

found that the affidavit of FBI Special Agent John N. Phillips, 

®as well as the copies of the redacted documents themselves, 

present ample grounds for legitimate concern on the part of the 

  

FBI that federal laws had been or might be violated" by the 

subjects of the records at issue. 579 F. Supp- at 1063. In 

response to the plaintiff's challenge to the sufficiency of the 

affidavits under Fed. R. Civ. P. 56(e) with regard to personal 

knowledge, the court found that both affiants in the case 

(Special Agents Phillips and Wood) were familiar with the 

documents at_ issue and were "competent to testify to their own 

observations upon review of the d cuments" as well as to other 

matters such as the FBI's practices and procedures. Id. at 1064.



Furthermore, the court rejected the plaintiff's argument 

that the records were not “compiled by a criminal law enforcement 

authority in the course of a criminal investigation" for purposes 

of the FBI's invocation of the seaond clause of Exemption 7(D). 

It found such an argument “contradicted by the assertions of both 

the Wood and Phillips affidavits," id., and noted further: 

{E]ven if Special Agents Wood and Phillips were 
not personally involved in any criminal 
investigation of the Church, their observations 
and statements, based upon review of the 
documents and their knowledge of FBI practice 
and procedure in criminal investigations, is , Cc 
relevant and admissible for the purpose of 
determining whether the documents were generated 
"in the course of a criminal investigation." 

Id. at n.2. See also Laborers' International Union of North 

America v. United States Department of Justice, 578 F. Supp. 52, 
  

55-56 (D.D.C. 1983) (rejecting arqument, in context of 

application of FOIA Exemption 7(C), that affiant be required to 

have taken part in creation of records or to have been involved 

in investigation which was subject of records), aff'd mem., No. 

83-2100 (D.C. Cir. Nov. 27, 1984). 

The affidavit and declaration of Special Agent Phillips in 

this case clearly meet the personal knowledge requirement of Rule 

56(e), even under the more stringent standards set forth by this 

Court in Londrigan v. FBI, 670 F.2d 1164, 1170-74 (D.C. Cir. Cc 

1981) ("Londrigan I"), and 722 F.2d 840, 844-45 {D.C. Cir. 1983) | 
= 

("Londrigan II"). In Londrigan I--a Privacy Act case concerning 

the application of Exemption (k) (5) of that Act, 5 U.S.C.



§552a(k) (5), to an FBI background investigation file--this Court 

held that 

670 F.2d at 1174 (footnote omitted). 

the circumstances surrounding promises of confidentiality given 

to sources that this Court found the affiant not competent to 

testify. 

statutory design of the Privacy Act's Exemption (k) (5) regarding 

the protection of confidential sources and was specifically held 

not to extend to the FOIA. See id. at 1170 n.34. See also 

Diamond v. FBI, 707 F.2d at 78 (analysis of Londrigan I requiring 

affidavits based on personal knowledge, demonstrating express or 

implied promises of confidentiality given to sources, was "unique 

to the purposes and scope of the Privacy Act, and would not apply 

to criminal law enforcement documents"); Laborers' International 

Union of North America v. United States Department of Justice, 

-10/- 

the affiant 

was competent to testify to his own observations 

upon review of the documents .. - i the proce- 

dural history of [the plaintiff's] attempt to 

acquire information held by the FBI; the 

agency's procedures with respect to. 

investigations during his own tenure therewith 

and earlier practices of which he possesses 

personal knowledge; and his personal experiences 

as an agent to the extent that they bore 

relevance to the case. 

See id. at 1175. Such a finding was based upon the 

It was only with regard to 

  

  

578 F. Supp. at 55 ("Londrigan was a Privacy Act case" and "does 

| 

not require the affiant to take part in creation of the [law 
| 

= | 
|
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other cases before it that have involved criminal law enforcement 

investigatory records, see, e.g., Weisherg v. United States 
  

Department of Justice, 745 F.2d 1476, 1489-92 (D.c. Cir. 1984) 

(affidavits describing, inter alia, claims of Exemptions 7(C) & 

7(D) in FBI's files pertaining to investigation of assassination 

  

of Dr. Martin Luther King, Jr.); Pratt v. Mébster, 673 F.2d at 

422 (affidavit attesting to nature of “national security file 

generated by an investigation ‘instituted as a result of the FBI 

receiving information that [Pratt] was engaged in activities 

which could involve a violation of' 18 U.S.C. §§2383-2385 

(1976)"). 

In the instant case, the attestations in the affidavit and 

declaration of Special Agent Phillips were indeed made upon 

personal knowledge and, as in the typical FOIA case, were based 

upon the affiant's review of the records involved, his knowledge 

of procedures followed in the processing of FOIA and Privacy Act 

requests, and information acquired by him in the course of this 

official duties, see Affidavit of John N. Phillips at 1-2 (J.A. 

70-71); in this regard, he was clearly qualified to testify as to 

the purposes for which the records containing the photographs at 

issue were compiled. Appellant therefore respectfully suggests 

that this Court's statement that such an affiant must have 

personally participated in the investigation giving rise to the 

records at issue in this FOIA case, 'see slip op. at 9 n.2, is not 

compatible with its decisions in other FOIA cases. Even
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