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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 
Plaintiff-Appel lant, 

JAMES H. LESAR, 
Appellant, : 

Vv. : Case Nos. 84-5058 and 84-5201 

WILLIAM H. WEBSTER, et al., 
Defendants-Appel lees. 

HAROLD WEISBERG, 
Plaintiff-Appellant, 

JAMES H. LESAR, 
Appel lant, : 

V. : Case Nos. 84-5054 and 84-5202 

FEDERAL BUREAU OF INVESTIGATION, et al., 
Defendants-Appellees. 

EXPLANATION AND CERTIFICATE OF SERVICE 

Plaintiff-Appellant Harold Weisberg did not obtain a copy of Defendants- 

Appellees’ Petition for Rehearing in Shaw v. FBI, which was filed after Weisberg 

filed his petition, until January 30, 1985. This Shaw petition again represents 

what is not true with regard to Weisberg and he therefore again petitions this 

court to permit him to proceed out of order to provide this court with the 

attached five additional pages. 

I hereby certify that I have caused a copy of the Second Petition for 

Permission to Proceed Out of Order and Add to Petition mailed January 9, 1985, 

of Plaintiff-Appellant Weisberg and Appellant Lesar to be mailed this Ist day 

of February 1985 to Ms. Christine Whittaker, Attorney, Civil Division, U.S. 

Department of Justice, Washington, D.C. 20530. 
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SECOND PETITION FOR PERMISSION TO PROCEED OUT OF ORDER 

Harold Weisberg, Plaintiff-Appellant, petitions for permission to proceed 

out of order and further add these five pages to petition mailed January 9, 1985. 

Concise Statement of Reasons for Second Petition 

for Permission to Proceed Out of Order 
  

Weisberg is aware of this court's time and page limitations and he would 

not again petition to proceed out of order were it not that the previously un- 

available information he provides is of exceptional importance to this court, to 

justice and to ‘him. 

In his petition mailed January 9, 1985, and in the addition to it mailed 

January 19th, 1985, Weisberg alleged, among other things, that this court was 

misrepresented to and that untruthful statements were made to it by defendants- 

appellees. They have now done this again in their Petition in Shaw v. FBI, 

No. 84-5084, as Weisberg states and documents herein. Weisberg believes the 

misrepresentation to this court is not accidental, is of exceptional importance, 

involves the integrity and constitutional independence of this court and can be 

gravely harmful to him.



Unintendedly - if not with diametrically opposite intent - the Shaw peti- 

tion actually confirms what Weisberg states with regard to what the courts have 

uniformly held with regard to search in FOIA cases, the requirement of personal 

knowledge by government's affiants. FBI SA John N. Phillips neither had nor 

claimed personal knowledge of the alleged searches. The discovery demanded of 

Weisberg thus is at best premature and inappropriate and for this reason alone 

sanctions against Weisberg and his former counsel in this litigation also are 

inappropriate and not justified. 

Statement of Facts 

Shaw v. FBI was decided by the same panel which ruled on Weisberg's case 

but two days earlier. While it is always possible that a litigant may not be 

able to file until the moment time permitted is about to expire, which is when 

the FBI's Shaw petition was filed, there appears to be a cause-effect relation- 

ship with the filing of Weisberg's petition, which it refers to on its page 5. 

There, prejudicially and untruthfully, the Shaw petition states that on page 5 

of his petition Weisberg states that FBI SA John N. Phillips “is ‘incompetent’ 

to provide an affidavit regarding FOIA matters." (Weisberg's page 5 is Attach- 

ment 1, underscoring added third line up.) The Shaw petition appears to assume 

that this court would not examine the cited page or it assumes what is even 

more insulting to and deprecating of this court because the most casual reading 

of Weisberg's page 5 discloses not only did Weisberg neither state nor suggest 

what the FBI represents but in fact stated the exact opposite: "In a moment of 

atypical personal knowledge and aberrational truthfulness Phillips attested..." 

The actual Phillips questions before the District Co urt in Weisberg 

relate only to his competence to attest to the field office searches, which he 
  

did not make and those correctly identified by Weisberg did make, and of his 

truthfulness with regard to the existence or nonexistence of withheld and in- 

dubitably existing field office records. (Phillips was not assigned to either



field office. He was assigned to FBIHQ, as the panel noted.) In all instances, 

as the case record reflects, Weisberg's allegations of Phillips’ untruthfulness 

are documented with the FBI's own records. The very page cited in the Shaw 

petition is illustrative. Phillips swore untruthfully to both an alleged 

search for and the nonexistence of vital records the existence of which, in FBI 

field office possession, Weisberg documented before the District Court. After 
  

oral argument the existence of what Phillips swore did not exist and possession 

of it and related records was confirmed in writing to iieisbera by the Department 

of Justice. 

Not a single one of the decisions cited in the Shaw petition as accepting 

secondhand attestations is relevant in Weisberg. (In Weisberg claims to exemp- 

tion were never justified by any Vaughn indexing. ) 

In Weisberg there is no question of "statements from the originator" of 

the information and no question of "justifying each use of the confidential 

source" (page 6, this and other citations marked in Attachment 2 with papercl ips 

for the convenience of the court). Phillips was not "supervisor of search for 

responsive records" (page 7) as he in fact acknowledged and Weisberg states on 

his petition's Shaw-cited page 5. There is no question of "obtain(ing) the 

testimony of persons who actually participated in the creation of the records" 

and no questian of "having someone with personal knowledge attest to, inter alia, 

the nature of the records" (page 7). But this citation precisely supports Weis- 
  

berg in stating that "the courts have recognized the need for having someone with 

personal knowledge attest" to "the search conducted to locate them." (Emphasis 

added) There is no Exemption 7 question or question of the violation of federal 

laws (page 8); no question of the generation of the documents (page 9) or of the 

citation from Londrigan which is other than its requirement cited by Weisberg 

(pages 9 and 10); and no question of Exemption 7(C) (page 12).



Conclusion 

In short, in addition to representing untruthfully to this court in a 

way that simply cannot be accidental iwith regard to what Weisberg states in his 

petition, the only relevant case law cited in the FBI's Shaw petition entirely 

confirms Weisberg's consistent attestations and claims that (a) for the purpose 

for which the FBI provided Phillips’ attestation, personal knowledge is required, 
  

and (b) Phillips neither had nor claimed to have personal ‘knowledge of the field 

office searches or of the existence or nonexistence of withheld field office 

records. Weisberg's attestations to and documentation of their existence are 

not refuted, are established by the FBI's own records copies of which he provided 

and subsequently, as is reflected in what Weisberg has provided to this court, 

are confirmed and established beyond question in FBI records disclosed after 

oral argument. (Weisberg provided only illustrative samples from a great volume 

of just-disclosed FBI records, from Phillips’ own Division, that establish the 
  

known existence of additional relevant records neither searched for nor processed 

in Weisberg.) 

The FBI's Shaw petition, Weisberg believes, supports his petition and 

does not address it in any other manner except for the cited untruthfulness in 

its reference to his page 5. Weisberg believes that on this additional, if 

entirely unintended basis, his petition should be granted. He believes this now 

is even more necessary in the interest of the integrity and the constitutional 

independence of this court. 

Until the required searches are properly made and properly attested to, 

as the FBI has not done in this litigation, Weisberg believes that any discovery 

demand is at the very least premature and inappropriate and no sanctions are 

justified. Given the defendants-appellees' knowledge of the requirement of the 

relevant case law cited in the Shaw petition, Weisberg believes it is apparent 

that the discovery demand is, as he stated from the first, intended for ulterior 
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and improper purposes, including harassment and stonewalling, and is an imposition 

on the trust of this court by the defendants-appel lees. 

Defendants-appellees' brazen untruthfulness in entirely misrepresenting 

Weisberg's petition underscores his allegations of permeating untruthfulness to 

the courts, not limited to Phillips. 

Respectfully submi tted, 

L 
Harold Weisberg, pro se 
7627 Old Receiver Road 
Frederick, MD 21701 
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misleading attestations. Weisberg requested the district court to determine 

whether or not sworn untruth was presented by the FBI but it refused and in 

this erred. No system of justice can survive dependence upon and acceptance 

of false swearing. Weisberg believes that when the sworn truth is by the execu- 

tive branch it jeopardizes the constitutional independence of the judiciary and 

is grossly unjust to him. 

In Shaw v. Federal Bureau of Investigation, No. 84-5084, decided only two 

days-earlier, Phillips was held (on page 9) to be incompetent for precisely the 

same reason, he is "only a supervisor" in the FOIPA Section and "his assertions 

cannot be assumed to have been made upon personal knowledge." In Londrigan Vv. 

Federal Bureau of Investigation, No. 79-1403 this court rejected secondhand in- 

formation attestations (page 3) when those of first-person knowledge are avail- 

able to the FBI and held that the "requirement of personal knowledge by the 

affiant is unequivocal and cannot be circumvented." (Page 19) 

The panel's finding that the FBI required "discovery" from Weisberg for 

access to its own files is ludicrous. It has extraordinarily extensive indices. 

Moreover, when Weisberg provided the correct titles and number identifications 

of relevant and withheld records he was ignored and they remain withheld. All 

that was required was for the FBI to make the usual searches that it never made. 

In a moment of atypical personal knowledge and aberrational truthfulness 
  

Phillips attested that Dallas made no search at all to respond to Weisberg's 
  

request but instead sent it to FBIHQ where SA Thomas Bresson decided, without 

3/ Illustrating Phillips' incompetence and dishonesty, the consequences of 

failing to make the search required and the FBI's deliberate untruthfulness in 

representing to this court that Weisberg's appeals had been acted upon when 

they had not been, is the December 31, 1984 letter he received from OIP--three 

weeks after decision. Phillips had sworn with consistent untruthfulness that 

the FBI did not have any copies of the recordings of the assassination-period 

radio broadcasts by the Dallas police. As Weisberg established one untruthful - 

ness Phillips shifted to still another, always insisting that the FBI never 

had any such recording. In this letter OIP informed Weisberg of partial action 

on two of these many ignored appeals and the finding of some of these record- 

ings and related records, all of which was sworn by Phillips and others 

not to exist.


