Mr. Mark iynch 12/10/84
122 Laryland dve., .E
Washingtin, D.C. 20002

Dear lark,

Through three major and dangerous surgeries, the last not uncomanly fatal, and
since then, I have not known a sleepless night and with one exception never required
a sleeping pill. The one exceptidn was the late-night world series when I was in

o

the hospital and I was#i given one because I wa$§ sOkeved up.

Last night I went to sleep, |as usual, within seconds of pillowing my head,
happy over the Hedskins come-rrom-behind victory and the pleasant visit of a
great~niec7hnd great nephew who' fwo little borys love us as we love them.

During nmy esrliest writing, |when I souetines worked around the clock, it was
not uncoivion far me to awaken aftfier an hour or two, with what + wanted to write
clearly in mind, and I sé%ydown akl the typewriter and wrote, off’ the top of the
Bead, work thatﬁhas survived and |rogeived some praise. Two example, if yuyhave my
Jooks, @Wthe sixth chapter of hy £7st book and the epilogie to the second. The
latter is both emotional and political, political in the sense of a J'acuse.

I have lived the kind of lifle that despite its many tensions brings sleep to
e almoérinstantaneously, a blesgsing. I have the contentment that comes from
work than cannot be faulted on fict, has stood the testing of time and many and

powerful enenies and, as L have |been told often over two dec%ges, including almost

daily still, is worhtwhile and a|public service. 1 am aware o %mgn&tude of what I
have undertaken and the degree t¢ which I have succeeded. And now I would be true
to this, am wnwilling to == aBdicate the responsibility I undertook merely because
I am old, unwell and in verving degrees always tired.

1

It nay help you to understand what I'll be saying if you bear in mind that I am .
the first generaiien of my fanily born in thés country through more than a quarter
of its life I*have lived.

Asleep within secondd &f retiring last night I awoke at.about 2 a.m., prompted by
the problems of a prostate condipioun that increasingly indicates that surgery for it i
may not be far in the future. Buf inspead of, as usually, falling asleep within seconds .
I remained awake, abed for more than two.. hourd. &fter an hour I decided to take an :
old tranquilizer prescribed for pther reasons long ago and I remain as wide awake.

41s0 in my thinking is what|a week ago I was told by a local cardiovascular
physician, not surgeon, consultation with whom was approved by bfwhy fanily doctor
and Washington su:géon. After an| hour he told me that he could not explain why he
found no heart disease, that fropm my record he expected to, and he was surprisede
That, while good, is also a kind| of warninge

While from the past vou nay|not be willing to assume this, I have always tried
not to compronise others, although I have never been accused of not being outspoken. =
I will not coqgrgg?se you, but I|write to tell ydu what was in ny mind and denied ne . -

L ,

-

sleep for <he teese time I can repember. (1 hope yo%#are so fartunate!)

In a short while I leave folr the first of two weekly blood tests and then about -
two hours of walking therapy. When I return from it I will get a little upper-body
exercise, splitting wood sitting down, may return to it again later in the days ‘
and then will begin to prepare what came to mind and kept me awake most of the nighte

It is something few lawyers would dare, few could hope to survive daring, and I o
think nust be done. K plan to ignore all the stereotypes of a petition for an en .
banc rehearing and to do it in the form af a J'acus. I am not telling Jim this because
the conflict of Sterest persists, more sfter this judicial outrage. and although I :
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aside from my own personal intergsts I have history to servee

Haybe, just maybe, in addition tc serving my minimum purposes 1 can get some
fat sizzling in the fire of the political activists who have corrupted the courts
and the entire system of government and made themselves and tﬂe courts an arm of
regressive, callous and indiffergnt government that seeks to make the nation more
authoritarian, Mhat I regard as trulg subversive.

When I wrote vou the other (lay and made a general reference to the interests of“f, ;
others what + really had in mind|#dthat others, perhaps as or including amicae, might
want to file for an en banc rehehring and review, if only to be of some help to those
on the court who are decent judges in what was once a great tradition, if only to
lay a foundation for a major effprt before the Congress.

This may shock or frighten you, as 4 hope it does not, but I have writéen you
before, for entirely differunt purposes, reminding you of what L remember that I
lived through and will never forpet, what may well have meant more to me because I
am a firg;—generation american bprn free only because my parents dared the very,
very diffulty to make it possiblp and to escape a nurderous tyramnye If you are
familiar with my work vou may be| able to see that it is an effort to defend our
systen of man's freedom, not the| whimsical pursuit of any whodunite.

I do this in haste to inform vou in coniidence, %o learn if there is any
possibility of my compromising ypu or Yim in any way, and to learn if in a few ways
vaguely in my mind now, you may perhaps be of some help. For example, in providing
what I'dd need to address what law, reggulations and/or decisions mean by XERESEX
burdensomeness as it relates to what discovery requires.

I also would like té@now i1 there are any length limitations and if I weeex
want to exceed them, what I should dp. likewise, the minimum number of copies :
to send to the clerk. Omd hw Zwh fome Mhew o .

iram inclined %o believe that the whﬂle thing will be rejected out of hand,
and if that happens I think there is a possibility that I may be able to get some
attention to some of the contents

I hav%used a phrase with Jin rather often and never been able to make much
progress with it in his thinking, no matter how much he can look back on what 1
have done and seen how it can wark. The phrase is intel}ectual judo. In the most
recent decisions and their Srightful unfactuality and dkshonesty the appeals court
had given me the possibilities df asserting intellectual jude, and I'll see if that
and X¥ Archemedes and his leveY¥ concept may make past of the seemingly impossible
possibdd. Time to get my blood drawn and gobble breakfast and I1'11 read and cormect
this later. By the way, the cardbologicst took me Bff one medicime and put me on
another feared by my family docfor, and after a week there is indication of some
=1ight benefbt. I'm not getting|dizzy as easily, can stay on my feet a little
longer and can walk and handle hills a bit better. I've yet to make the experiment
with stairs, but I'm hopefulf tiat soon they'll be less of g limitation.

Later: from previous page: How fin the world, based on the record of my steadfast
refusal to be part of it, could Willkie presume the opposite, that if Jim did come
up I'd have helped him in any way? This is insane! I filed a detailed affidavit on'
this, recounting that Jim did come up, speﬁa'most of a day trying to convénce me, -
and %ﬂ still refused to be pard oi ite ’




This reflects the emotion lmder which I wrote it and what + have in mind may T
not be entirely clear. It is twp separate things, trying to force DJ to collect from
me in the Haryland courts where| I may be able to get a traal and filing ny own &
petition for an en banc review.|I did not mean that I would ignore forms entirely
in the latter. I would, for example, beging with a statement of the issues or
questions and then take them up|one at a tine, with documentatione

There also is the question|of representation before Smith and +o begin with
I'd want t0 W& file = motion to recuse.

I had time to give tbls further thought during my walking therapy this morning o
and L have it a bit more clearly in mind. I was not trying to be my own devil's :
advocate and I like even more the idea of my filing a political petition, which ought
gop to all the judges and I can|circulate els sewhere, and because of my unique
situation and the ignored record I've made in the litigation would, whatever the
ultimate outcome, be no loss to|me or anyone or anything else. It could be very
powerful before the Congress %& anyone in it gets interested.

EX If I scare you, let me|tell you a story I remember from my very young dayss
before high school. A4 French gemeral, verhaps Foch at the Marne, faced what appeared
to be certain disaster. What he|decled, said and ultimately prevailed by doing is,

"Iy left flank is turned, ny center is retreating and my right flank is defeated.
Good! I attack!" Mle wrh/ '

Best wighes,




