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BRIEF FOR APPELLANT WEISBERG 

After the district court ruled that the FBI had failed to 

perform an adequate search for records requested by plaintiff 

under the Freedom of Information Act (FOIA), the government 

sought to discover from plaintiff how the FBI had failed in its 

search. Although plaintiff argued that (1) it is improper to 

take discovery from an FOIA plaintiff because the statute places



-2- 

the burden of proof on the government, (2) that his poor health 

made this discovery extremely burdensome, and (3) that he had 

already furnished much of the requested information during the 

administrative processing of his request, the district court 

nonetheless ordered plaintiff to answer the government's discovery 

requests. When plaintiff declined to comply in order to preserve 

his position for an appeal, the district court dismissed the 

entire case -- which included not only the search issue but 

also plaintiff's claim that the FBI improperly withheld information 

from the documents it did locate -- and also awarded attorney's 

fees. 

ISSUES PRESENTED 

Ls Did the district court err in ordering .a plaintiff in 

an FOIA case to answer the government's discovery on the question 

of the adequacy of the government's search for requested records, 

particularly where plaintiff's poor health made compliance 

extremely burdensome and plaintiff had already furnished much 

of the requested information during the administrative processing 

of his request. 

2s Assuming that the district court properly required 

plaintiff to answer the government's discovery on the search 

issue, did the district court err in dismissing the entire 

case, including plaintiff's claim that the government's claims 

of exemption were improper, as a sanction for plaintiff's refusal 

to provide discovery on the search issue.
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Ja Was plaintiff's opposition to defendants' discovery 

substantially justified within the meaning of Rules 37(a) (4) 

and 37(b)(2), so that the district court erred in awarding 

expenses, including attorneys fees, to defendants. 

4. Even if plaintiff's opposition to defendants' discovery 

was not substantially justified, did the district court err in 

awarding attorneys fees to defendants where their counsel failed 

to support his application with contemporaneous time records .*/ 

REFERENCES TO PARTIES AND RULINGS 

The appellants in this case are plaintiff Harold Weisberg 

and his attorney in the district court, James H. Lesar, who 

separately appeals from the district court's assessment of 

expenses against him. Appellees are the Federal Bureau of 

Investigation, its Director, William H. Webster, the Department 

of Justice, and the Attorney General. 

The Hon. John Lewis Smith issued all of the orders relevant 

to this appeal. On October 27, 1982, he issued a memorandum 

and order denying defendants' motion for partial summary judgment 

on the adequacy of their search for records which plaintiff had 

requested under the FOIA. (Docket Entries 39 and 40) (hereinafter 

"D.E. _"). On February 4, 1983, he denied plaintiff's motion 

for a protective order and ordered him to answer defendants' 

discovery. (D.E. 51.) On April 13, 1983, the district judge 

  

*/This case has not previously been before this or any other 

court. None of plaintiff's other past or pending cases involve 

the documents at issue in this case.
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granted defendants' motion to compel (D.E. 68), and on April 

28, 1983, awarded defendants their expenses and attorney's fees 

incurred in bringing that motion. (D.E. 75.) On November 18, 

1983, the court denied plaintiff's motion to reconsider or in 

the alternative to certify for interlocutory appeal the orders 

of April 13 and 28, and at the same time granted defendants' 

motion to dismiss all of plaintiff's claims. (D.E. 98.) 

Thereafter, on December 21, 1983, the district court awarded 

defendants their expenses and attorney's fees incurred in bringing 

the motion to dismiss. (D.E. 101.) A final judgment was entered 

on January 31, 1984. (Unnumbered. ) 

STATEMENT OF THE CASE 

Plaintiff filed suit in early 1978 after the FBI had failed 

to make a timely response to his FOIA requests for all records 

in the FBI's Dallas and New Orleans Field Offices concerning 

the assassination of President John F. Kennedy and individuals 

and organizations which figured in the Bureau's investigation 

of the assassination.*/ Although the case was dormant in court 

for four years, the administrative process was quite active as 

the FBI and Department of Justice processed plaintiff's requests. 

As the FBI periodically released documents, plaintiff 

filed numerous appeals concerning various aspects of the Bureau's 
  

*¥7Plaintiff filed two suits: Weisberg v. Webster which concerns 

the records of the Dallas Field Office, and Weisberg v. FBI, 

which concerns the records of the New Orleans Field Office. 

Since the suits were consolidated both in the district court 

and in this court, we will refer to them as "the case."
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processing with the Office of Privacy and Information Appeals 

(OPIA) in the Department of Justice.*/ On May 10, 1979, the 

FBI informed plaintiff that it had processed nearly all records 

within the scope of his requests. (D.E. 10, Exhibit A, Attachment 

1). Shortly thereafter, plaintiff's counsel filed an appeal 

with OPIA which summarized plaintiff's complaints with the 

Bureau's processing and incorporated the specific appeals which 

Weisberg had already sent to OPIA. (Id.) These complaints fell 

into three broad categories: (1) that the Bureau had restrictively 

interpreted the scope of plaintiff's requests; (2) that the 

Bureau had not adequately searched for responsive documents; 

and (3) that the Bureau had wrongfully withheld material under 

the exemptions to the FOIA. (Id.) 

A year later, on June 16, 1980, the director of OPIA 

wrote to plaintiff's counsel to inform him that the office had 

completed its preliminary groundwork for processing plaintiff's 

administrative appeals and to solicit plaintiff's suggestions 

for conducting this process. (D.E. 10, Exhibit A, Attachment 

2.) Specifically, the director stated that he had begun to 

focus on plaintiff's sonmsieiknis over the Bureau's interpretations 

of the scope of the requests and the adequacy of the Bureau's 

search. (Id.) OPIA's review eventually led to a decision by 

the Associate Attorney General on December 16, 1980, directing 

the FBI to reprocess numerous records and to conduct additional 

searches. (D.E. 10, Exhibit A, Attachment 3.) 

  

*/Pursuant to Department of Justice regulations, OPIA is responsible 
for processing administrative appeals from the FBI and other 
components of the Department. 28 C.F.R. § 16.7.
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When plaintiff continued to lodge appeals with OPIA over 

the Bureau's renewed processing of his requests, the divector 

' of the office wrote to Weisberg on February 19, 1981, stating 

that he was "very appreciative of the assistance you provided 

us by citing specific examples of what you considered to be 

improper processing." (D.E. 10, Exhibit A, Attachment 4.) However, 

he also stated that in his view the appeal process had been 

completed and that Weisberg's recourse was to the district 

court where his consolidated suits were pending. (Id.) At this 

point, plaintiff's appeals and supporting documentation filled 

nearly two file cabinet drawers. (D.E. 56, Weisberg Affidavit 

at ¢ 31.) During this period, counsel for the parties met 

periodically to attempt to resolve the problems identified by 

plaintiff (May 27, 1981 Tr. at 2-3), but this process apparently 

broke down when a new government attorney was assigned to the 

case in June 1981. (Dec. 10, 1981 Tr. at 3; D.E. 19, Lesar 

Aff. at Jf 6, 8.) 

In March 1982, the Bureau reported to the court that it 

had reviewed 35,775 documents. (D.E. 8, Phillips Declaration at 

q 4.) Of this number, the Bureau concluded that 23,969 documents 

were duplicative of documents located at FBI Headquarters which 

had been processed in connection with a separate FOIA request. 

(Id.) The Bureau processed the remaining 11,806 documents, 

released 9,146 in full, and claimed that 2,660 documents contained 

exempt material either in full or in part. (Id.) The Bureau 

also processed two sets of card-file indices containing a total 

of 53,503 cards. (Id. at ¢ 5.) Of these, 3,235 were withheld 

in their entirety and the balance was released. (Id.)
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In view of the large amount of material at issue, the 

Bureau proposed that the court adjudicate its claims of exemption 

on the basis of a representative sample of the withheld material. 

(D.E. 8, Memorandum.) Plaintiff opposed adjudication of the 

exemptions at this juncture because the Bureau had not yet 

performed a complete search of the files in the Dallas and New 

Orleans Field Offices, as detailed in his numerous appeals to 

OPIA. (D.E. 9, Memorandum at 2-3, Weisberg Affidavit at ¢ 2.) 

Rather than having the court address the claims of exemption, 

plaintiff urged that his appeals on the scope and adequacy of 

the search should be addressed first. (D.E. 9, Memorandum at 2- 

3.) Indeed, plaintiff even offered to forego further litigation 

over exempt material if the FBI would conduct the search plaintiff 

argued was required by his requests. (Id. at 3; D.E. 11.) 

At a hearing on March 25, 1982, the district court suggested 

that plaintiff might be permitted to take discovery on the 

search issue while the Bureau proceeded with its representative 

sampling of exemption claims. (March 25, 1982 Tr. at 6.) Counsel 

for defendants stated that "we see no need for the discovery" 

because the Bureau's affidavits on the search issue were adequate. 

(Id. at 7.) The court did not reach any final conclusion at 

that hearing on how to proceed with the case, but directed the 

parties to attempt to negotiate their differences and arrive at 

an agreed plan for proceeding. (Id. at 9-10.)
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When the parties were unable to reach agreement (D.E. ll, 

11A), defendants proposed that the district court bifurcate the 

case by first deciding whether the Bureau's search was adequate 

and then resolving the validity of the Bureau's claims of exemption. 

(D.E. 11A at 5.) Accordingly, on May 3, 1982, defendants filed 

a motion for partial summary judgment on the search issue. 

(D.E. 12). In his second affidavit in opposition to this motion 

(D.E. 28), and in his amended statement of genuine issues of 

material fact in dispute (D.E. 30), plaintiff cited fourteen 

specific matters which he had raised in his appeals to OPIA as 

examples of the inadequacy af the FBI's search. 

At the hearing on defendants' motion for partial summary 

judgment, counsel for defendants argued that the FBI had demonstrated 

the adequacy of its search and made no claim that defendants 

needed discovery from plaintiff to supplement the record. Plaintiff's 

counsel, however, argued that the court should either conduct 

an evidentiary hearing or permit plaintiff to take discovery on 

the search issue, as the court had suggested during the March 

hearing. (Oct. 5, 1982 Tr. at 30-31.) 

In a memorandum issued on October 27, 1982, the district 

court denied the government's motion. (D.E. 39.) The court 

found that "[t]he search undertaken by the FBI was inadequate 

both with regard to its scope,. .. and as to its effectiveness 

in retrieving particular documents." (Id. at 3, citation omitted.) 

Noting that "Weisberg had provided specific evidence in his 

second affidavit which casts substantial doubt on the caliber
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of the agency's endeavors," the court set forth twelve contested 

factual issues, drawn from plaintiff's second affidavit, “in 

order to give some guidance for the discovery which may be 

necessary in this case." (Id.) 

On December 3, 1982, plaintiff propounded a set of interrogatories 

to defendants on the issues which the district court had identified 

(D.E. 41), and later in the month served requests for admissions 

and production of documents. (D.E. 42.) On December 6, defendants 

revealed for the first time their desire to take discovery from 

plaintiff on the search issue when they served interrogatories 

and a request for production of documents. (D.E. 41A, 41B.) 

The interrogatories asked plaintiff to identify "each and every 

fact" and "each and every document" upon which plaintiff based 

the fourteen contentions on the-inadequacy of the FBI's search 

set forth in his amended statement of genuine issues of material 

fact. (D.E. 41A.) The request for production of documents 

sought each document which plaintiff identified in answering 

defendants' interrogatories. (D.E. 41B.) 

On January 17, 1983, plaintiff moved for a protective 

order excusing him from responding to the FBI's discovery. 

(D.B. 45.) Plaintiff argued that: (1) there is no need for a 

government agency to take discovery from an FOIA plaintiff on 

search issues because the relevant information is in the agency's 

possession; (2) in this case plaintiff already had provided 

most of the information sought through his appeals to OPIA; (3) 

providing discovery would be particularly burdensome for plaintiff
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because of his age and poor health;*/ and (4) the Bureau's 

discovery requests were intended to harass plaintiff. (Id. at 

2-3.) **/ 

The FBI opposed the protective order, denying that the 

agency was trying to harass Weisberg. The Bureau responded to 

Weisberg's argument that discovery was unnecessary by arguing 
  

*/The district court had previously taken note of plaintiff's 
health ee at an earlier status hearing. (Oct. 14, 1980 
Tr. at 4-5.) 

**/The lain of harassment was based not only on plaintiff's 
perception of the protracted and often acrimonious proceedings 
between him and the FBI, but also on a memorandum written on 
March 27, 1980, by the Director Qf the Justice Department's 
Office of Privacy and Information Appeals: 

It is perhaps unfortunate that Mr. Weisberg is 
the principal requester for King and Kennedy records. 
He has heaped so much vilification on the FBI and the 
Civil Division -- a considerable part of which has 
been inaccurate and some of which has been unfair -- 
that the processing of his-efforts to obtain these 
records has almost become an "us" against "him" 
exercise. My view has always been that the two cases 
are too important to the recent history of this 
country for that attitude to have any permissible 
operation. 

(D.E. 45, Attachment 1, emphasis in original.) 

It appears from this statement that this official had 
concluded that not all of Weisberg's criticism of the Bureau 
and the Department was inaccurate or unfair and that the relations 

between the parties were unduly adversarial. This memorandum 

also stated that as of March 1980, the FBI had "declined" to search 
for "numerous" records relevant to the Kennedy case and also 
was urging a course of action that "would contradict or be 

inconsistent with promises made to Mr. Weisberg by Bureau and 
Department representatives, and to representations made in 
court, and to testimony before [a Senate ] subcommittee .. . 

(Id.) Plaintiff's claim of harassment is also supported by the 

finding of another district judge that the government had engaged in 

"a deliberate effort to frustrate" Weisberg in his request for 

records on the assassination of Martin Luther King. Weisberg 
v. Dept. of Justice, Civ. No. 75-1996, slip op. at 15 (D.D.C., 
Jan. 20, 1983), appeal argued, No. 82-1229 (D.C. Cir., May 8, 

1984). 

 


