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CERTIFICATE REQUIRED BY RULE 8(c) 

OF THE GENERAL RULES OF THIS COURT 
  

The undersigned, counsel of record for appellant James 

H. Lesar, certifies that the following persons or parties 

appeared below or have an interest in these cases: 

Harold Weisberg (plaintiff-appellant) 
James H. Lesar (appellant) . 
William H. Webster (defendant-appellee) 
Federal Bureau of Investigation (defendant-appellee) 
Attorney General of the United States (defendant- 

appellee) 
U.S. Department of Justice (defendant-appellee)



These representations are made in order that Judges of this 

Court, inter alia, may evaluate possible disqualification or 

recusal. 

  

Cornish F. Hitchcock 
Attorney of Record for 

Appellant James H. Lesar
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APPELLANT JAMES H. LESAR 
  

In dismissing these actions, the district court di- 

rected both the plaintiff, Weisberg, and Lesar, his lawyer, 

to pay certain attorneys' fees and costs to the government 

for resisting discovery. Lesar adopts the legal arguments 

made in Weisberg's brief to this Court, but writes separate- 

ly. to raise one issue where his interests may conflict with 

Weisberg's. Lesar submits that if this Court should uphold  



an award of expenses to the government, then only Weisberg 

should be liable for their payment. | 

At issue here is the question of imposing sanctions on 

a lawyer when the client flatly refuses to obey discovery 

orders. When a lawyer is threatened with having to pay Lor 

the actions of the client, a conflict is created in the 

lawyer's loyalties, which can hinder effective representa- 

tive representation of the client's interests. 

Under Rule 37, Federal Rules of Civil Procedure, dis- 

trict courts must weigh the relative culpability of lawyer aot 
a | 

    

and client when imposing sanctions on either or both of OW 

them. The district court failed to do that here. It pie 

awarded expenses against both Lesar and Weisberg when dst. 3 
! 

VJ appeared that only Weisberg was resisting discovery. Also, 

the court acted without specifically examining what Lesar 

had done about the situation and without any explanation or 

hip bA Vj The by Wn TN Vide My [irw 

written findings for its!ruling as to joint liability. 

A\ 
Apart from any other reasons which may exist for reversal, 

Quy WW 

these omissions warrant vacating the award of expenses 

against Lesar. 

QUESTION PRESENTEDL/ 
  

1. Did the district court err in imposing sanctions 

for resisting discovery against the lawyer as well as the 

  

  1/ Thess cases have not been before this Court or any 

other Court under the same or a similar title. In addition, 

counsel is not aware of any related cases either presently 

pending in this Court or any other court in the future. 
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client, when it appears that the client was responsible for 

Nebstructing—discovery? 

2. Did the district court err in imposing sanctions 

against both lawyer and client without inquiring into their 

specific culpability and without making findings or other 

explanation why they were being held jointly and severally 

liable for expenses? 

REFERENCE TO PARTIES AND RULINGS 

Appellant Harold Weisberg was the plaintiff in both of 

these Freedom of Information Act cases. Appellant James H. 

Lesar was his attorney in the litigation below. 

Appellee William H. Webster is director of appellee 

Federal Bureau of Investigation (FBI), and they were defen- 

dants in both cases below, as were appellees Attorney 

General of the United States and U.S. Department of Justice. 

The appeals in Nos. 84-5058 and 84-5059 were taken from 

-an order of the United States District Court for the Dis- 

trict of Columbia (Hon. John Lewis Smith, J.), filed 23 No- 

vember 1983, which dismissed these actions pursuant to Rule 

37, Federal Rules of Civil Procedure, and directed defen- 

dants to submit an application for their attorneys’ fees and 

costs in prosecuting the dismissal motion. 

The appeals in Nos. 84-5201 and 84-5202 were taken from 

the amended judgment in these cases, filed 31 January 1984, 

which dismissed the case and awarded attorneys' fees against 

Weisberg and Lesar, as well as from the 16 February 1984 

order denying a motion by Weisberg and Lesar to vacate or 

wees



alter that amended judgment. 

STATUTORY MATERIALS 

Rule 37(b) of the Federal Rules of Civil Procedure 

provides: 

If a party or an officer, director, or 

managing agent of a party or a person designated 

under Rule 30(b)(6) or 31(a) to testify on behalf 

of a party fails to obey an order to provide or 

permit discovery, including an order made under 

Subdivision (a) of this rule or Rule 35, or if a 

party fails to obey an order entered under Rule 

26(£), the court in which the action is pending 

may make such orders in regard to the failure as 

are just, and among others the following: 

(A) An order that the matters regarding which 

the order was made or any other designated facts 

shall be take to be established for the purposes 

of the action in accordance with the claim of 

the party obtaining the order: 

(B) An order refusing to allow the disobedient 

party to support or oppose designated claims or 

defenses, or prohibiting him from introducing 

designated matters in evidence: 

(C) An order stiking out pleadings or parts 

thereof, or staying further proceedings until the 

order is obeyed, or dismissing the action or 

_ proceeding or any part thereof, or rendering a 

‘judgment by default against the diobedient party: 

(D) In lieu of any of the foregoing orders or 

in addition thereto, an order treating as a con- 

tempt of court the failure to obey any orders 

except an order to submit to a physical or 

mental examination; 

(EB) Where a party has failed to comply with an 

order under Rule 35(a) requiring him to produce 

another for examination, such orders as are 

listed in paragraphs (A), (B), and (C) of this 

subdivision, unless the party failing to comply 

shows that he is unable to produce such person 

for examination. 

In lieu of any of the foregoing orders or in 

addition thereto, the court shall require the 

party failing to obey the order or the attorney 
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advising him or both to pay the reasonable ex- 

penses, including attorney's fees, caused by the 

failure unless the court finds that the failure 

was substantially justified or that other 

circumstances made an award of expenses unjust. 

STATEMENT OF THE CASE 

The following facts are pertinent with respect to ap- 

pellant Lesar's role in this litigation. 

These actions were brought in 1978 under the Freedom of 

Information Act, 5 U.S.C. § 552, to compel disclosure of 

certain FBI records concerning the assassination of President 

Kennedy. One suit sought records from the FBI's Dallas field 

office, and the other sought records from the FBI's New 

Orleans office. The two cases were consolidated, and while 

the FBI finished processing the requested records, there was 

little activity in court. 

1. The FBI's Partial Summary Judgment Motion. 

On 3 May 1982 the FBI moved for partial summary judg- 

ment on the ground that it had conducted an adequate search 

for the records Weisberg had requested. Weisberg opposed the 

motion, filing two affidavits challenging the adequacy of the 

search and a separate statement of certain contested material 

facts. In a memorandum filed 27 October 1982, the district 

court denied the government's motion, noting that "Weisberg 

had provided specific evidence in his second affidavit which 

casts substantial doubt on the cai {fier of the agency's 

endeavors." The court held summary judgment on the search 

issue to be inappropriate. Its memorandum set forth 12 

contested factual issues, boiled down from the 14 issues in 
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