— Volume 112 - Number 11 - Page 101

THE DAILY WASHINGTON

Law Reporter

D.C. Court of Appeals

ATTORNEYS

DISCIPLINE

60 day suspansion from practice of law is impos-
ed for failure to seek client’s lawtul objective and
neglect of lagal matter.

IN RE: JOHN J. STANTON, RESPONDENT,
D.C.App. No. M-124-82, November 30, 1983.
Opinion per curiam (Frank Q. Nebeker, John M.
Ferren and James A. Belson, JJ. concur).

PER CURIAM: This matter is before us for
our consideration of the Report and Recommen-
dation of the Board on Professional Responsibili-
ty (Board). ,

The Board has found one instance of respond-
ent’s “neglect of a legal matter entrusted to
him"’ in violation of DR 6-101(A)3) and two acts
of respondent’s “‘intentional failure to seek a
client’s lawful objectives” in violation of DR
7-101(AX1). The Board recommends suspension
of respondent for sixty (60) days. We accept the
Board’s findings of fact as being supported by
substantial evidence of record, and adopt the
Board’s recommended suspension of respondent
for sixty (60) days.

Accordingl}', it is ordered by the court that
respondent, John J. Stanton, be and he hereby is
suspended for sixty (60) days from the practice
of law for the reasons set forth in the appended
Report and Recommendation of the Board.
Respondent’s sixty (60) day suspension is to be
served concurrently with his suspension of a
year and a day for similar disciplinary rule viola-
tions entered this day in In re John J. Stanton,
No. 83-142 (D.C. November 30, 1983).

. This order of suspension shali be effective thir-
ty (30) days from the date of this opinion. D.C.
Bar Rule XI §19(3).

So ordered.
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We agree with the Hearing Committee’s con-
clusion that respondent violated DR 7-101(AX1)
when he re! to file a bond review motion on
behalf of his client in the face of her direct in-
struction to do so. A lawyer who refuses to filea
motion as fundamentally important as a bond
review motion after being instructed to do so by
his client is in violation of the disciplinary rules
except in certain unusual circumstances.

The factors involved in a judge’s decision to
reduce the severity of a criminal defendant’s
conditions of release are so subjective that no
lawyer can be sure that such a motion would be
frivolous except in certain clearcut cases. To be
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sure, if the client is subject to a five-day hold, is
also arrested on an escape warrant from another
sentence, has been revoked on his probation or
arole, or otherwise has no possible chance of
ing released, then an attorney might be justified
in refusing to file a bond review motion despite
his client’s request. Such a motion might be
frivolous, and the lawyer would have an obliga-
tion not to burden the court with a pointless mo-
tion.

On the other hand, where the client can
theoretically be released, then a bond review mo-
tion should always be filed when requested b;
the client. It is simply impossible to predict wi
absolute certainty how a court will react to such
a motion. Sometimes even the mere passage of
time will convince a judge to reduce the severity
of the conditions of release. Thus, the motion
should always be filed when the client insists
upon exercising his absolute statutory right to
such a motion unless the lawyer determines that
the motion would be wholly frivolous. D.C. Code
§23-1321(d).

This is not to say that a lawyer could not advise
his client that such a motion was so unlikely to
succeed as not to be worthwhile. A lawyer would
certainly be justified in urging his opinion on the
client and in telling his client that the lawyer’s
time and efforts would be better spent on other
aspects of the case. However, if the client, hav-
ing heard his lawyer’s opinion and havi
understood it, rejects it and insists upon a bo
review motion being filed, the lawyer is
obligated to pursue his client's lawful objectives
Ehnl)ugh reasonably available means permitted

aw, .

y’I'l'xet'e is no question that a bond review motion
is a reasonably available means permitted by
law. The respondent in this case flatly refused to
file such a motion despite repeated requests by
his client. It was his judgment that such a motion
would be worthless and that the client would be
better off in jail. Our point is that an attorney is
not entitled to substitute his own judgment for
that of the client in a matter as fundamental as
whether or not to ask that the client be released
pending trial. The case belongs to the client, not
to the lawyer. The lawyer is bound to exercise
his professional judgment in advising the client.
But if the lawyer’s advice on such a ental
matter is rejected, the lawyer has only two
choices: either pursue the lawful objective of the
client or withdraw.

What the lawyer may not do is simply
substitute his own judgment for that of the client
and leave an incarcerated indigent client isolated
in the District of Columbia Jail with no one to
turn to, his lawyer having simply overruled him.

When a lawyer represents an indigent criminal
client, particularly one who is incarcerated, his
duty is particularly compelling. For an indigent
locked up in the District of Columbia Jail, the
world is a hostile place indeed. Communications
with one’s family and friends and neighbors may
be difficult or virtually impossible. The in-
carcerated indigent typically has few or no
resources with which to deal with the many prob-
lems that confront him. The one person in the
complex criminal justice system who is supposed

(Cont’d. on p. 106 - Discipline)

Tuesday, January 17, 1984

R R e ' LU SN

D.C. Court of Appeals

ATTORNEYS
DISCIPLINE

1 year suspension of attorney from practicing la
is imposed where attornsy failed to seek client
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IN RE: JOHN J. STANTON, RESPONDEN
D.C.App. No. 83-142, November 30, 1983. Op1
ion per curiam (Theodore R. Newman, Jr., C.. _
Frank Q. Nebeker and Julia Cooper Mack, J
concur; Mack, J. would adopt sanction recor
mended by hearing committee).

PER CURIAM: This matter is before us fi
our consideration of the Report and Recomme
dation of the Board on Professional Responsibi
ty.

The Board finds two se te acts of “n?ie
of a legal matter..."”, 6 DR §101(A)3), and tw
separate instances of “intentional failure to se«
a client’s lawful objectives.” 7 DR §101(AX1

e Board recommends suspension for a ye:
and a day. We adopt the Board’s recommend
tion. ‘

Accordingly, it is ORDERED by the court th
respondent John J. Stanton, be, and hereby
suspended for a year and a day from the practi
of law for the reasons set forth in the append:
Report and Recommendation of the Board .
Professional Responsibility. :

This order of suspension shall be effective th
g (30) days from the date of this opinic

.C.App.R. 11 §19(3).

So orden.
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Our review of the extensive record in this ca
leaves us with no doubt that responde
neglected the legal matters of Johnson a
Faison that were entrusted to him and that,
several instances, he willfully failed to purs
the lawful cbjectives of his two clients. T
record in this case is highly detailed, and 1
spondent contests almost none of the fa
recited above. The Hearing Committes
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Fourth An‘nual
4tional Inventors Conference
<0 Focus on Entrepreneurship

fhe Fourth Annual National Inventors Con-
Lerence will offer a practical program of lectures
and workshops for inventors, business ex-
ecutives, scientists, and entrepreneurs. The con-
ference will be presented on Friday, February
10, 1984, at the giarriott Crystal Gateway Hotel
in Arlington, Virginia. Cosponsored by The U.S.
Patent and Trademark ce, The National
Council of Patent Law Associations, and The
Bureau of National Affairs, Inc. The program
will focus on entrepreneurship for inventors, the
patent process, marketing, obtaining capital, in-
ventor organizations, and federal programs
aiding in program development.

Gerald J. Mossinghoff, U.S. Commissioner of
Patents and Trademarks, will be the luncheon

er. Four different workshops for par-
ticipants will be led by panels of inventor-
entrepreneurs, venture capitalists, represen-
tatives of inventor groups, and Government
representatives. The workshop topics are: In-
venting in Today’s World, Funding a New Idea,
Inventor Organizations as a Source of Help, and
What the Government Can Do to Help.

The conference istration fee, which in-
cludes all sessions, a luncheon, and conference
materials, will be $75.00. Checks should be made
payable to BNA Conferences. ,

0 mster or for further information, contact
National Inventors Conference Registrar, BNA
Conferences, 1231 25th Street, N.W., Wash-
ington, D.C. 20037; or telephone 800—424-9890
or (202) 452-4420 in the Washington, D.C.
metropolitan area.
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meticulous report sets forth its findings of fact
and carefully ties them to the record.

Those facts show that in the Faison case
respondent failed to file a bond review motion
when requested to do so by his client; failed to
communicate in any significant fashion with his
client; failed to investigate the facts of his
client’s case. Like the Hearing Committee, we
do not reach the question whether any one of
these failures by itself would amount to a viola-
tion of the disciplinary rules. Qur unequivocal
conclusion is that the sum total of all of these
failures violates both DR 6-101(AX3) (neglect)
and DR 7-101(AX1) (intentional failure to seek
lawful objectives).

Turning first to the bond review motion, as we
pointed out in In re Rosen, Bar Docket Nos.
347-80, et al., decided April 28, 1982, now pend-
ing in the District of Columbia Court of Appeals,
there may be certain extreme situations in which
a bond review motion is utterly futile. In our
view, those situations are limited to ones in
which there is no possibility of release.

Faison found himself in a far different situa-
tion. There is no question that securing Faison'’s
release, given the fact that he was subject to
three se te bonds, would have been a difficult
undertaking indeed. However, so far as we are
aware a lawyer is not excused from performing
legitimate tasks on behalf of his client sintlgly
because of their difficulty. The truth is that
much could have been, and was subsequently
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done by other counsel, to reduce Faison’s bond.
That being the case, the precious right of
respondent’s client to secure his freedom before
trial should not have been so lightly put aside by
respondent.

ere is no doubt in this record that the client
requested that a bond review motion be filed.
Therefore, respondent’s refusal to out his
client’s lawful objective smacks of the kind of in-
tentional conduct that is prohibited by DR
7-101(AX1). )

We think that the Hearing Committee also cor-
rectly analyzed the question whether respondent
should have made a visit to the jail to discuss the
case with his client. Although as individual
lawyers, members of the Board might reach a
different conclusion considering respondent’s
blanket refusal to interview his clients in the jail,
that decision seems to us within the range of
possible judgments that a lawyer could
reasonably make concerning how to com-
municate with his clients.

However, the total absence of any meaningful
discussion of this case with the client in any con-

.text or in any setting casts the entire matter in a

different light. Thus, we find that even if we ac-
cept respondent’s judgment in the matter of
visiting the jail, we are bound to condemn his
failure to find some alternative means of talking
with his client about the case somewhere else.
Respondent himself admitted that the govern-
ment’s case inst Faison was speculative in
nature. Nevertheless, respondent made no effort
to locate any witnesses helpful to Faison who
could have bolstered his case. Respondent com-

pounded the seriousness of his inactivity by
refusing to withdraw as Faison’s lawyer when
notified by Bar Counsel of Faison’s complaint

against him. To compound matters, respondent
refused to take any further action on behalf of

Faison after the complaint was filed by Faison. _

Respondent sought no informal discovery from
the prosecutor, initiated no plea negotiations,
undertook no investigation, and did not speak to
his client except for a brief courthouse cellblock
visit when Faison was in court in connection with
another case. .

On the whole record in the Faison case, we
concur in the Hearing Committee’s finding that
respondent violated the rules as charged.

Johnson case presents a different, but
equally disturbing, set of facts. Johnson had a
hopeless case on the drug charge. Johnson had
repeatedly told respondent that he was guilty of
the charge. Johnson had signed a confession that
was not subject to suppression. There were no
search and seizure questions concerning the
manner in which the %}ice found the drugs in
Johnson's possession. There was no affirmative
defense. Respondent himself acknowledged that
a guilty verdict was a virtual certainty.

%r-'.xuthe face of all this, respondent counselled

" Johnson against entering a plea, instead urging

Johnson to exercise his constitutional right to
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put the government to its burden. We wish to
state that, whether or not individual members of
this Board might or might not have adopted the
same strategic approach to Johnson's case,
respondent’s advice to Johnson in this matter is
not the subject of our concern.

Respondent claims that he had a theory of
Johnson’s: case. Johnson had been on probation
at the time of his arrest on the drug charge and
had not been reporting regularly to his probation
officer. Respondent says he believed that
Johnson’s release on bond could be obtained and
that Johnson could, while on bond, compile a rec-
ord of reporting to the probation officer that
would assist Johnson at his virtually inevitable
sentencing on the drug charge. We express no
opinion as to the soundness of respondent’s ap-
proach in this regard since it is not our function
to assess the relative merits or demerits of
reasoned tactical choices  made by diligent
counsel.

However, even accepting respondent’s view of
the case, once the trial date of June 4, 1981,
came around, there was no further advantage
for his client in pursuing the strategy of delay.
At that point, Johnson clearly wanted to plead
guilty. He had regeatedl expressed to respond-
ent his desire to do so. b?:)thing further could be
gained for Johnson by refusing to do so. Never-
theless, in direct contravention of his client’s
often-repeated desire to plead guilty, respondent
refused in open court to take any affirmative ac-
tion to further his client’s desires in the matter.

The transcript of the colloquy between Judge
Hess, Johnson, and respondent at the opening of
the trial makes clear beyond doubt that re-
spondent .stubbornly refused to give his client
even minimal assistance in entering his plea.
Johnson sought the court’s attention and said
that he wanted to plead guilty. The judge began
a standard Rule 11 voir dire to determine the
voluntariness of the plea. Johnson indicated con-
fusion about one point. He was confused as to
wahj' his drug charge and his petty larceny case
had not been consolidated since the d had
been seized from his person at the time that he
was arrested on a warrant on the petty larceny
case.

Johnson’s confusion could have been cleared

in a moment or two had respondent offered
his client any advice or guidance. Far from offer-
ing advice and guidance to the client in order to
assist him in achieving his lawful objective,
respondent said nothing to his client {)eyond
several times urging him to tell the judge what
was on his mind. This conduct falls so far below
the standard expected of attorneys in assisting
their clients that we have not the slightest
hesitation in condemning it as neglect and as a
wilful failure to pursue the client's lawful objec-
tives.

Respondent’s conduct embodies a view of the
lawyer’s role that we simply cannot accept.
Respondent’s view seems to%e that in a case of
disagreement between respondent and his client
over the proper course of action to follow, the
client is on his own in attempting to follow an
course not concurred in by respondent. We thi
it is clear that, at least as to the fundamental
decisions concerning the client’s case, it is the
respondent’s desires, so long as they are lawful,
that must control.

Respondent owes his clients an obligation to

ursue their objectives as they see them.
Klatura.l]y, we would defend to the fullest re-
spondent’s right, and indeed his duty, to com-
municate to his client his own views. However,
once respondent is satisfied that his client is
competent to make decisions concerning fun- -
damental matters such as whether to plead guil-
ty, once respondent is satisfied that the client
understands the advice that he is giving, and
once respondent is satisfied that the client’s
choice in the matter is a lawful choice, then
respondent, in our view, owes his client a legal






