UNITED STATES DISTRICT COURT in jot
FOR THE DISTRICT OF COLUMBIA béﬁmm‘,

JUL 221983

BERNARD FENSTERWALD, JR.
811 Prince Street
Alexandria, Virginia 22314,

Plaintiff, &3~ 97
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bara
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v. Civil Action No.

WILLTAM FRENCH SMITH,

Attorney General of the United States
Department of Justice

Washington, D.C.

and

THE DEPARTMENT OF JUSTICE
Washington, D.C.

Defendants.
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COMPLAINT

For Declaratory and Injunctive Relief

1. This case is brought under the Administrative Procedure Act, 5 U.S.C.
301 and 701-706, as amended; Department of Justice Order No. 528-73, 38 F.R.
19029, July 17, 1973, 28 C.F.R. 50.8 (see attached as Exhibit 1) the

Freedom of Information Act, 5 U.S.C. 552, and under 28 U.S.C. 1331.

2. This Court has jurisdiction over this cause of action pursuant to

5 U.s.C. 701-706; 5 U.s.C. 552(a)(4) (B); and 28 U.S.C. 1331.
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Plaintiff Bernard Fensterwald, Jr., is an individual residing at 811

Prince Street, Alexandria, Virginia 22314, and he is also Executive Director

of the private, non-profit Committee to Investigate Assassinations (with

offices at Suite 900, 1000 Wilson Boulevard, Arlington, Virginia 22209).

4.

Defendant William French Smith is the Attorney General of the United

States. Defendant Department of Justice is the agency of the United States

over which the Attorney General presides, and it has the possession of the

records to which plaintiff seeks access as an historical researcher.

5.

- FACTS

On July 17, 1973, the Attorney General issued Order No. 528-73. The

order states in part:

In response to the increased demand for access to
investigatory files of historical interest that
were compiled by the Department of Justice for
law enforcement purposes and are thus exempted
from compulsory disclosure under the Freedom of
Information Act, the Department has decided to
modify to the extent hereinafter indicated its
general practice regarding their discretionary
release.
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Persons outside the Executive Branch engaged in
historical research projects will be accorded
access to information or material of historical
interest contained within this Department's
investigatory files compiled for law enforcement
purposes that are more than fifteen years old and
are no longer substantially related to current
investigative or law enforcement activities,
subject to deletions to the minimum extent deemed
necessary to protect law enforcement efficiency
and the privacy, confidences, or other legitimate
interests of any person named or identified in
such files. (See Exhibit 1 hereto)




6. On March 29, 1983, plaintiff made a formal application as a serious
researcher into the circumstances surrounding the several major assassinations

of the 1960s. (See Exhibit 2 hereto)

7s In the application, plaintiff stated, as evidence of his seriousness
as an historical researcher, that he had published a book on the assassination

of President Kennedy.

8. The application indicated that plaintiff was Executive Director of

the Committee to Investigate Assassinations.

Q. Attached to the application was a curriculum vitae of plaintiff. (See]

Exhibit 3 hereto} It was indicated that he had had several high security

clearances, beginning in 1942.

10. Having received no reply and no acknowledgment to his March 29, 1983

request, plaintiff sent a follow-up letter on June 14, 1983. (See Exhibit 4

heretp)

11. This follow-up appears to have sparked a form letter which was a non-
response from the Department of Justice on June 22, 1983. The application under
28 C.F.R. 50.8 was treated as a routine request for information under the
Freedom of Information Act and not as an application for access to records as

an historical researcher. (See Exhibit 5 hereto)

12. Since June 22, 1983, nothing further has been forthcoming from

defendants.

13. Plaintiff has exhausted his administrative remedies, having written

twice to the Attorney General without substantive reply.
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LEGAL WRONG

1l4. Continuing delay by an Agency to the taking of final agency action,
in violation of the requirement that every agency proceed with reasonable speed,

constitutes a legal wrong within the meaning of 5 U.S.C. 702.

15. Plaintiff is aggrieved by the denial of his application because of
the impediment which it poses to the continuation of his historical research
_ of the deaths
into the circumstances/of President John F. Kennedy, Senator Robert F. Kennedy,
and Dr. Martin Luther King. Without access as an historical researcher,
plaintiff must rely exclusively on the Freedom of Information Act, which is both
costly and time consuming. Further, the exemptions under the Freedom of

Information Act have been applied to assassination records in such a way as to

make large blocks of material unavailable under the Freedom of Information Act.

RELIEF REQUESTED

The Court is requested to declare that defendants are acting arbitrarily
and capriciously by denying plaintiff's application, and, further, order that
such application be promptly granted.

Respectfully submitted,

2B JGtnld,

BERNARD FENSTERWALD, JR.
Fensterwald & Associates

1000 wWilsen Boulevard, Suite 900
Arlington, Virginia 22209
703-276-9297
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Chopter I—Department of Justice

dures for implementing this policy.
Where it is clear that the public inter-
est in the policy hereby established is
not compromised, the Assistant Attor-
ney General may permit an exception
to this policy in a specific case w}lere
extraordinary circumstances require a
period shorter than 30 days or a proce-
dure other than stated herein.

(28 U.S.C. 509 and 510; 5 U.S.C. 301)
{Order No. 529-73, 38 FR 19029, July 17,
1973)

% 50.8 Policy with regard te criteria for
discretionary access to investigatory
records of historical interest.

(a) In response to the increased
demand for access to investigatory
files of historical interest that were
compiled by the Department of Jus-
tice for law enforcement purposes and
are thus exempted from compulsory
disclosure under the Freedom of Infor-
mation Act, the Department has de-
cided to modify to the extent herein-

" after indicated its general practice re-

garding their discretionary release. Is-
suance of this section and actions con-
sidered or taken pursuant hereto are
not to be deemed a waiver of the Gov-
ernment’s position that the materials
in question are exempted under the
Act. By providing for exemptions in
the Act, Congress conferred upon
agencies the option, at the discretion
of the agency, to grant or deny access
to exempt materials unless prohibited
by other law. Possible releases that
may be considered under this section
are at the sole discretion of the Attor-
ney General and of those persons to
whom authority hereunder may be
delegated.

(b) Persons outside the Executive
Branch engaged in historical research
projects will be accorded access to in-
formation or material of historical in-
terest contained within this Depart-
ment'’s investigatory files compiled for
law enforcement purposes that are
more than fifteen years old and are no
longer substantially related to current
Investigative or law enforcement activ-
ities, subject to deletions to the mini-
mum extent deemed necessary to pro-
tect law enforcement efficiency and
the privacy, confidences, or other le-
gitimate interests of any person
named or identiffied in such files.
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§ 50.9

Access may be requested pursuant to
the Department’s regulations in 28
CFR Part 16, Subpart A, as revised
February 14, 1973, which set forth
procedures and fees for processing
such requests.

(c) The deletions referred to above
will generally be as follows:

(1) Names or other identifying infor-
mation as to informants;

(2) Names or other identifying infor-
mation as to law enforcement person-
nel, where the disclosure of such infor-
mation would jeopardize the safety of
the employee or his family, or would
disclose information about an employ-
ee’s assignments that would impair his
ability to work effectively;

(3) Unsubstantiated charges, defam-
atory material, matter involving an
unwarranted invasion of privacy, or
other matter which may be used ad-
versely to, affect private persons;

(4) Investigatory techniques and pro-
cedures; and

(5) Information the release of which
would deprive an individual of a right
to a fair trial or impartial adjudica-
tion, or would interfere with law en-
forcement functions designed directly
to protect individuals against viola-
tions of law.

(d) This policy for the exercise of ad-
ministrative discretion is designed to
further the public’s knowledge of mat-
ters of historical interest and, at the
same time, to preserve this Depart-
ment’s law enforcement efficiency and
protect the legitimate interests of pri-
vate persons.

[Order No. 528-73, 38 FR 19029, July 17,

19731

§50.9 Policy with regard to open judicial
proceedings.

Because of the vital public interest
in open judicial proceedings, the Gov-
ernment has a general overriding af-
firmative duty to oppose their closure.
There is, moreover, a strong presump-
tion against closing proceedings or
portions thereof, and the Department
of Justice foresees very few cases in
which closure would be warranted.
The Government should take a posi-
tion on any motion to close a judicial
proceeding, and should ordinarily
oppose closure; it should move for or
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COMMITTEE TO INVESTIGATE ASSASSINATIONS & 0

SUITE 900, TWIN TOWERS BUILDING o .
1000 WILSON BOULEVARD &
ARLINGTON, VIRGINIA 22209

BERNARD FENSTERWALD, JR.
EXECUTIVE DIRECTOR (703) 276-9297

March 29, 1983

The Attorney General
Department of Justice
Washington, D.C.

Dear Attorney General:

For many years, I have been a serious researcher into the circumstances
surrounding the several major assassinations of the 1960s. As many of
the records with respect to these events are more than fifteen years old,
under Executive Order 12356 (Sec. 4.3) and 28 C.F.R. 50.8, I hereby wish
to apply for access to Departmental (and FBI) files as a historical
researcher.

A copy of my biographical summary is attached.

During my career, I have held numerous high security clearances. During
World War II, I was a Navy cryptographer and continued to hold security

clearances until my Navy reserve service ended in 1962. Fram 1950-1956,
I was an employee of the Department of State, with appropriate security

clearances. From 1957 to 1969, I was an employee of the U.S. Senate and
held clearances during this period.

To indicate my seriousness as a researcher into assassinations, it might

be noted that I have published several articles and one book on the subject,
Coincidence or Conspiracy?, Zebra Books (N.Y&), 1977. Currently, I am
Executive Director of the private Committee to Investigate Assassinations.

Would you be kind encugh to inform me of what I must do to.qualify for access
as a historical researcher.

Respectfully submitted,
Gaanwesd .
, L4
Bernard Fensterwald, Jr.

BF/is
Enclosure

EXHIBIT 2 .



Current Employment:
(Since 1969)

Hame Address:

Place of Birth:
Date of Birth:

Education:

Family:
Military Service:

Past Employment:

Teaching Experience:

Publ:.cztlons e

Member of Bar:

\) ‘)
BERNARD FENSTERWALD, JR.

CURRICULUM VITAE

Private Practice of Law
Fensterwald & Associates

1000 Wilson Boulevard, Suite 900
Arlington, Virginia 22209
703-276-9297

811 Prince Street
Alexandria, Virginia 22314
703-548-8479

Nashville, Tennessee
Augqust 2, 1921

Grammar and High School, Nashville, Tennessee

Harvard College, B.S., 1942, Magna Cum Laude

Harvard Law School, LILB, 1949

School of Advanced International Studies,
Washington, D.C., MA, 1950

Cambridge University, England, 1954-1955,
Postgraduate Research on American Isolationism

Wife and four children
Lieutenant, USNR, 1942-46, SW Pacific Area

1950-56 Assistant to ILegal Adviser, Dept. of State

1956 Adviser an Foreign Policy to Vice Presidential
Candidate, the late Senator Estes Kefauver of
Tennessee

1957-58 Administrative Assistant to the late Senator Thamas
Hennings, Jr., of Missouri

1959-60 Chief Counsel, Subcamnittee on Constitutional
Amendment, U.S. Senate

1961-63 Staff Director, Subcamittee on Anti-trust and
Monopoly, U.S. Senate

1964-68 Chief Counsel, Senate Subcammittee on
Administrative Practice and Procedure, U.S.
Senate

School of Advanced International Studies, Instructor in
International Law

Ooincidence or Conspiracy, Zebra Press, New York, 1977
Articles in Harvard Law Review, Federal Bar Journal,
" Arbitration Journal, The Journal of Conflict Resolution,
etc. '

Massachusetts, District of Columbia, several U.S. Courts
of Appeal and U.S. Supreme Court

EXHIBIT 3



BERNARD FENSTERWALD, JR.
BERNARD FENSTERWALD, III
JAMES H. LESAR (D.C. ONLY)

GORDON F. HARRISON (D.C. ONLY)?
OF COUNSEL

The Attorney General

FE:NSTERWALD & ASSOCIATES
SUITE 900. TWIN TOWERS BLDQG.
1000 WILSON BOULEVARD
ARLINGTON. VIROGINIA 22209

(703) 276-9297 BASS. ULLMAN & LUSTIOMAN
747 THIRD AVENUE
NEW YORK, NEW YORK 10017

. COp, 1

NEW YORK ASSOCIATES

June 14, 1983

(212)761-9494

Department of Justice

Washington, D.C.

Dear Mr. Attorney General:

On March 29, 1983, I made a request for access to Departmental and
FBI files as a historical researcher.

To date, I have received neither an acknowledgment nor a reply.

Would you be kind enough to see that some action is taken on my request.

Thank you.

BF/is

Respectfully yours,

Bernard Fensterwald, Jr.

EXHIBIT 4 -



% U.S. Department of Justice
&7 ”

Washington, D.C. 20530

June 22, 1983

. Mr, Bernard Fensterwald, Jr.
Fensterwald & Associates
Suite 900
Twin Towers Building
1000 Wilson Boulevard
Arlington, Virginia 22209

Dear Mr. Fensterwalds Re: Assassinations

_X Your Freedom of Information/Privacy Act (FOI/PR) request was received by
this office which serves as the receipt and referral unit for FOI/PA requests
addressed to the Department of Justice. We have referred your request to the
Department camponent(s) you have designated or, based upon descriptive infor-
mation you have provided, to the component(s) most likely to have the records.
Components to which your request has been forwarded are indicated on the
enclosed listing. - All future inguiries concerning the status of vour request
should be addressed to the component(s) which now has your letter for

resoonse. This office does not participate in the decision to grant or deny
access to records.

_X We have referred your request as indicated above. In addition, we have
enclosed, for your review, Form DOJ-392 which describes the responsibilities
of the various Department components and the records they keep. You may send
a request directly to any additional components you believe appropriate.

____ Your request designated organizations outside of the Department of Justice
as indicated below and will have to be resubmitted by you directly to them.*

Other:

Sincerely,

Vincent A. Lobisco
Agsistant Director
Administrative Services Staff

Justice Management Division

EXHIBIT 5
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Requester _Bernard Femsterwald, Jr.
on behalf of
Dats of Reguest 6/14/83

Received

Remarks:

THE ATTORNEY GENERAL

Depsty Attorney Ganeral, Offics of
Asssciate Attorney General, Offics of
Antitrust Division

Bureas of Prisons

Civil Divisien

Civil Rights Divisiea

Community Relations Service

Crimimal Division

Dreg Enforcement Administration
Execsutive Office for United States Attorneys
Execsative Office for United States Trustees
Federal Bureaa of Investigation

Federal Prisons Industries, Inc.

Foreiga Claims Settlement Commission
Immigration and Naturalizatien Service
Immigration Appeals, Board of
Intsiligence Policy and Review, Office of

Justice Assistance, Research, and Statistics,
Office of

U.S. Department of Justice

Freedom of Infermation/Privacy Act 3

Referral/Action Slip

(i v O o T e Y o o O o s v o o o o

Justice Managemeat Division

Laad and Natural Resources Divisien
Legal Counsal, Office of

Legal Policy, Office of

Legislative Affairs, Offfts of

Parden Attorney, Office of
Prefessional Responsibility, Office of
Pubfic Affairs, Office of

Selicitor General, Office of

Tax Divisien:-

United States Marshals Service

United States National Central Bureau (Interpel}

Usited States Parole Commission
FOIA/PA Referral Unit

DopoOoDOoOooOO0O0O0DOOOO0OO0S

by _ FOI/PA referral unit on 6/16/83

FOIA request

Requester advised of this referral

FoRis D8J-483
MAY 83



U.S. Department of Justice ) List of Departm 3} of Justice Components,
Washington, D.C. 20530 Eunctlons, and hkecords Maintained

You are encouraged to write directly to the addresses provided below to expe-
dite your request. However, if you will name the Department camponent(s) most
likely to have the records, you may send your request to the Freedam of
Information/Privacy Act Referral Unit, Department of Justice, Washington, D.C.
20530. In either case please mark the envelope "Freedom of Information/
Privacy Act Request."

OFFICE OF THE ATTORNEY GENERAL - Requests for Attorney General records should
be addressed to:

~ Director

Office of Privacy and Information Appeals
Office of Legal Policy

Department of Justice :

10th and Constitution Avenue, N.W.
Washington, D.C. 20530

The Attorney General is responsible for the overall supervision and direction
of the administration and operation of the Department. The Attorney General
represents the United States in legal matters generally and furnishes advice
and opinions on legal matters to the President, the Cabinet, heads of the
executive departments, and other agencies of the Federal Goverrment.

OFFICE OF THE DEPUTY ATTORNEY GENERAL - Requests for Deputy Attorney General
records should be addressed to:

Director

Office of Privacy and Information Appeals
Office of Legal Policy

Department of Justice

10th and Constitution Avenue, N.W.
Washington, D.C. 20530

The Deputy Attorney General advises and assists the Attorney General in for-
mulating and implementing Department policies and programs and in providing
overall supervision and direction of all organizational units of the Depart-
ment. The Deputy Attorney General also administers the attorney hiring
program of the Department and maintains the following official personnel
files: appointed Assistant United States Attorneys; Assistant United States
Attorney applicants; Presidential appointees; Department Presidential
appointee applicants; Honor Program applicants; Department summer intern
applicants; and Department attorneys (for all Offices, Boards and Divisions).

FORM DOJ-392
MAR. 82
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OEHCEOFMASSOCIAEATmmEYGBQERAL-ReqLestsforAssociateAttomey
General records should be addressed to:

Director

Office of Privacy and Information Appeals
Office of Legal Policy

Department of Justice

10th and Constitution Averue, N.W.

Washington, D.C. 20530

The Associate Attorney General assists the Attormey General and the v
Attorney General in formulating and implementing policies and programs of the
Department pertaining to criminal matters of the Department and provides
general supervision and coordination for those organizations dealing with
‘criminal matters.

OFFICE OF INTELLIGENCE POLICY AND REVIEW - Requests for Office of Intelligence
Policy and Review records should be addressed to: -

Counsel for Intelligence Policy

Office of Intelligence Policy and Review
Department of Justice

10th and Constitution Averme, N.W.

Washington, D.C. 20530

The Office of Intelligence Policy and Review provides formal and informal
legal advice to the Attorney General and the United States intelligence
agencies regarding questions of law and procedure that relate to United States
intelligence activities; performs review functions of certain intelligence
activities; and prepares and presents applications for electronic surveillance
to the United States Foreign Intelligence Surveillance Court. This office
maintains copies of legal memoranda; applications presented to the Foreign
Intelligence Surveillance Court; correspondence fram persons who have written
to the office and/or indices to individuals who have been referred to the
office; and indices to the legal memoranda, applications, and correspondence.

OE?ICEOFLH;ALGIJNSEL-mquestsforOfficeoergaICmmselmwrdsswﬂd
be addressed to: ' :

Assistant Attorney General

Office of Legal Counsel
Department of Justice

10th and Constitution Averme, N.W.

Washington, D.C. 20530

The Office of Legal Counsel prepares the formal opinions of the Attorney
Gereralarﬁrendersinfomalopinimsaxﬂadvicemqlmtionsof]awtotre
varimsexecutiveagenciesardtocdmeroatponentsofﬂeDeparmentof
Justice. 'l‘hisofficenaintainsanindexoflegalmnorandaarﬂanindexof
individualsv#bhavewrittentoorbeaxmferredtoﬂleofficewittﬁnttelast
two years.






