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Philip A. Lacovara, with whom William R. Stein was 
on the brief for Northwest Airlines, Inc., appellant in 
Nos. 83-1838 and 83-1839 and for cross-appellee in No. 
83-1896. 

Rebecca L. Ross, Assistant United States Attorney, 
with whom Joseph E. diGenova, United States Attorney, 
Royce C. Lamberth and R. Craig Lawrence, Assistant 
United States Attorneys, were on the brief for United 
States, amici curiae in Nos. 83-1838, 83-1839 and 83- 
1896, urging reversal. 

Daniel A. Reeneck, with whom Michael H. Gottesman 
and Robert M. Weinberg were on the brief for Laffey, 
et al., appellees in Nos. 83-1888 and 83-1889 and for 
cross-appellants in No. 83-1896. 

John H. Pickering, with whom Gary D. Wilson, Fred 
N. Fishman, Robert H. Kapp, William L. Robinson and 
Norman J. Chachkin were on the brief for Lawyers’ Com- 
mittee for Civil Rights Under Law, amicus curiae in Nos. 
83-1838, 83-1839 and 83-1896, urging affirmance. 

Before WRIGHT, TAMM and WILKEY, Circuit Judges. 

Opinion for the Court filed by Circuit Judge WILKEY. 
Dissenting opinion filed by Circuit Judge WricHt. 
WILKEY, Circuit Judge: Northwest Airlines, Inc. ap- 

peals from an award of $3,453,779.49 in attorneys fees 
and costs to counsel for plaintiffs. We find that the 
district court abused its discretion in calculating the fee 
award. Accordingly, we reverse and remand. 

I. Facts 

This case involves a dispute over the amount of at- 
torneys fees due the plaintiffs as prevailing party in a 
complex and long-standing employment discrimination 
suit. The suit on the merits began in 1970. Acting on 
behalf of more than 3,300 women employed by North- 

  
  

38 

west Airlines, Inc., the plaintiffs challenged various per- sonnel management practices of Northwest under Title VII and the Equal Pay Act. 
In 1978 the trial court essentially adopted the legal arguments urged by the plaintiffs, and issued an order in their favor.1 In 1976 a panel of this court sustained the trial court’s statutory interpretation, but remanded for reconsideration of the proper remedy. This court denied rehearing en bane in 1977, and in 1978 the Supreme Court declined to issue a writ of certiorari. Upon re- mand, the district court awarded $52 million in com- pensatory relief, as well as significant injunctive relief 2 That ruling has been affirmed in principal part by an- other panel of this court. 

Following the close of litigation on the merits, the fee application process began in earnest. In June of 1982 the district court ordered counsel to commence negotia- tions on the attorneys fees.* Bredhoff & Kaiser, the at- torneys for the plaintiffs throughout the merits phase 

  

1 Laffey v. Northwest Airlines, Inc., 567 F.2a 429, 487 (D.C. Cir. 1976), cert. denied, 484 U.S. 1086 (1978) (“Laffey I’). This court has heard aspects of this case on three other occasions. In 1980 a panel of this court declined to modify an injunction issued by the district court. Laffey v. North- west Airlines, Inc., 642 F.2d 578, 580 (D.C. Cir. 1980) (“Laffey IT’). The appeal in Laffey I also resulted in a separate pub- lished opinion relating to plaintiffs’ entitlement to costs, Laffey v. Northwest Airlines, Inc., 587 F.2q 1223 (D.C. Cir. 1978) (per curiam). 
Finally, on 20 July 1984, this court issued an opinion in- tended to serve as the circuit’s “closing chapter” on the merits of the controversy. Laffey v. Northwest Airlines, Ine., Nos. 83-1033, 83-1034, 83-1167 & 83-1168 (D.C. Cir. 20 July 1984) (“Laffey II’). 

2 Laffey v. Northwest Airlines, Inc., 832 Fair Empl. Prac. Cas. (BNA) 758 (D.D.C. 1982), afd in part and rev'd in part, 35 Fair Empl. Prac. Cas. (BNA) 508 (D.C. Cir. 1984). 8 See Laffey v. Northwest Airlines, Inc., Nos. 83-1033, 83- 1034, 83-1167, and 83-1168. 
* Laffey v. Northwest Airlines, Inc., 572 F. Supp. 354, 360 (D.D.C. 1983).
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of this litigation, retained Daniel Rezneck of Arnold & 
Porter to negotiate and, if necessary, litigate the attor- 
neys fee award.® 

In November 1982 the parties reported to the court 
that their negotiations had been fruitless.* Litigation 

over the size of the fees began. Pursuant to a timetable 
presented by the parties and approved by the trial court, 
the parties entered several months of simultaneous dis- 
covery. During this period the attorneys for the plain- 
tiffs sought to discover the fees received by the counsel 
for the defense; the court refused to compel discovery of 
this information. 

The plaintiffs subsequently requested just over $5 mil- 
lion to cover all attorneys fees and expenses from 15 July 
1970 to 15 July 1983; the defendants proposed an award 

of just over $1 million. In reaching these rather diver- 
gent figures, both plaintiffs and defendants relied on the 

“lodestar” approach adopted by this Court in Copeland v. 
Marshall,’ setting separate lodestar figures for the litiga- 
tion on the merits and the litigation on the attorneys fees.® 
Both sides supplemented their proposals with copious ap- 

pendices, exhibits, affidavits, charts, and summaries.® 

5 Id. 

6 Td. 

7 641 F.2d 880 (D.C. Cir. 1980) (en banc). 

8572 F. Supp. at 360-61. 

® Id. at 360. The fees suggested by the parties to the litiga- 
tion are as follows: 

Laffey’s NWA’s 
BREDHOFF & KAISER Proposal Proposal 

Merits Issues 

Fees: Lodestar $1,494,450.80 $ 903,875.15 

200% Adjustment 2,988,901.60 [“very 
modest” 

contingency 
increase] 

* Expenses: Paralegals/Clerks 76,290.15 76,065.00 
Disbursements 101,183.84 29,390.04 

Subtotal: $4,660,826.89 $1,009,330.19 

[Continued] 
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A. Proposed Fee for Litigating the Merits 

Both plaintiffs and defendants substantially agreed on 
the number of hours “reasonably expended” in the litiga- 
tion on the merits. The defendants raised two objections 
to the quantity of hours—a request for 160.5 hours 
logged by an attorney who was not a member of the 
firm but who did attend the trial and assist the Bredhoff 
& Kaiser attorneys,” and an objection to 254.25 attor- 
ney hours spent on allegedly non-compensable issues. 
Both sides agreed to the validity of the remaining 
10,929.50 hours expended on the merits. 

The parties differed radically, however, on how the rea- 
sonable hourly rates should be set. The defendants pro- 
posed figures based on the hourly rates actually charged 
by Bredhoff & Kaiser attorneys in similar cases. The 

  

® [Continued] 

Laffey’s NWA’s 
Attorneys Fee Issues Proposal Proposal 

Fees: Lodestar $ 193,481.27 $ 39,240.63 
Expenses: Paralegals/Clerks 27,529.50 9,244.50 

Disbursements 4,960.32 608.81 

Subtotal: $ 225,971.09 $ 49,093.94 

ARNOLD & PORTER 

Attorneys Fee Issues 

Fees: Lodestar $ 164,893.75 $ 25,070.76 
Expenses: Paralegals/Clerks 25,770.00 10,061.25 

Disbursements 20,916.33 2,589.63 
Subtotal: $ 211,580.08 $ 37,721.64 
TOTAL: $5,098,377.56 $1,096,145.77 

Id. at 360-61. 

10 Td. at 364. 

11 Jd. at 362,
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defendants then invited the court to examine whether 
certain work done by partners could have been done by 
associates or even paralegals,*® and to compensate that 

work at lower rates if “partner-level” expertise had not 

been required.** The plaintiffs proposed rates intended to 
reflect a “prevailing community rate’ *—a rate, as it 
happened, substantially exceeding that ordinarily charged 

by Bredhoff & Kaiser attorneys. The plaintiffs substan- 

tiated the validity of this rate with voluminous affidavits 
from their own and other area attorneys. 

The parties thus proposed significantly different lode- 

star figures for the merits. The plaintiffs sought a merits 
lodestar of $1,494,450.80. The defendants proposed a 
merits lodestar of $903,875.15.% 

The plaintiffs then proposed two separate 100 percent 
multipliers of the merits lodestar—one to account for the 

quality of the work performed, and another to account 

for the contingency of payment.7* The defendants pro- 

posed no multiplier at all.7 With these multipliers taken 

12 Td. at 365. 

18 Jd. at 365-66. 

14 Jd. at 871 (quoting National Ass’n of Concerned Veterans 
v. Secretary of Defense, 675 F.2d 1319, 1825 (D.C. Cir. 
1982) (per curiam) ). The fee schedule proposed by Laffey and 
adopted by the court was as follows: $175 per hour for very 
experienced federal court litigators in their twentieth year or 
more after graduation from law school; $150 an hour for expe- 
rienced federal litigators in their eleventh through nineteenth 
years after law school graduation; $125 an hour for experi- 
enced federal litigators in their eighth through tenth years 
after graduation from law school; $100 an hour for senior 
associates in their fourth through seventh years after gradua- 
tion from law school; and $75 an hour for junior associates in 
their first through third years after graduation from law 
school. Id. 

18 Td. at 360-61. 

is Jd, at 375-76. 

17 Id. at 376. 
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into account, the plaintiffs sought $4,483,352.40 as at- 
torneys fees for the litigation on the merits. 

B. Proposed Fee for Litigating the Attorneys Fees 
Award 

The parties also differed radically on the proper award 
for litigating the attorneys fee issue. Laffey sought com- 
pensation for 2,579 hours spent by Bredhoff & Kaiser and 
Arnold & Porter attorneys in compiling the fee award. 
Northwest argued that only 930.25 attorney hours 
were compensable.'* In objecting to the bulk of the hours 
sought by Laffey’s attorneys, Northwest raised three 
objections: (1) that needless hours were spent compiling 
affidavits, some of which detailed the history of the case 
for a trial judge who had presided over it from its in- 
ception, and others of which described the billing prac- 
tices of other area attorneys; (2) that needless hours 
were spent in interfirm meetings which would not have 
occurred had Bredhoff & Kaiser not retained Arnold & 
Porter; and (3) that needless hours were spent seeking 
discovery of irrelevant facts.” 

With the variation of hours and hourly rates taken 
into account, Laffey proposed a lodestar for attorneys 
fees of $358,375.02; Northwest proposed $64,311.39. 

C. Haupenses 

The parties also differed significantly on whether 
plaintiffs could be reimbursed for various expenses in- 
curred in the litigation. Northwest first objected to 
many of the hours spent by paralegals and law clerks 
on the case. It then objected to compensating any out- 
of-pocket expenses in excess of those includable in tax- 
able costs. Laffey sought a total of $256,650.14; North- 
west offered slightly less than half of that, $127,959.23.72 

18 Td, at 366-67 & n.23. 

19 Jd. at 367-70. 

20 Td. at 361. 

21 Id. at 381; see id. at 382-88.



D. Proposed Total Fuse 

Hae DOSS Sellen: Heed) ae i atooriers 

tees. This request reflected a lodestar of $1,494,450.30 

on the merits, two 100 percent multipliers of that lode- 
star, an attorneys fee lodestar of $358,375.02, and ex- 
penses of $256,650.14. 

Northwest proposed a total fee of $1,096,145.77. This 

reflected a lodestar on the merits of $908,875.15, no mul- 
tipliers, an attorneys fee lodestar of $64,311.39, and costs 

of $127,959.23. 

E. District Court Award 

The district court awarded plaintiffs $3,469,829.49. 

This award reflected a lodestar of $1,471,241.25 on the 
merits, a doubling of that lodestar to account for the 

“risk premium,” an attorneys fee lodestar of $294,324.99 

and costs and expenses of $216,972.00.% 

22 Id. at 360-61. 

23 Id. 

24'The actual award made by the district court is set out 

below. 
: MERITS LODESTAR 

  

Total 
Hourly Merits Merits Merits 

Attorney Rate Hours Fees Fees 

Bredhoff 175 0 0 0 

Feldman 100 160.5 16,050.00 $ 16,050.00 

Cohen 150 21.5 3,225.00 6,900.00 
175 21.0 3,675.00 

Gottesman 150 3,248.375 487,256.25 876,294.36 
[sice—876,294.37] 

175 2,223.075 389,038.12 

Weinberg 100 37.375 3,737.50 161,937.50 
é 125 145.25 18,156.25 

150 933.625 140,943.75 
[sie—140,043.75] 

[Continued] 
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SMAI ‘fota: 
Hourly Merits Merits Merits 

Attorney Rate Hours Fees Fees 

Petramalo 100 82 8,200.00 46,121.88 
125 331.875 41,421.88 
150 10 1,500.00 

D. Clark 75 1,817.75 186,331.25 199,981.25 
100 636.50 68,650.00 

P. Clark 100 606.625 60,662.50 72,115.62 
125 91.625 11,453.12 

Collins _ 15 36.25 2,718.75 80,793.75 
100 780.75 78,075.00 

Gilson 100 53 5,800.00 5,300.00 

Brudney 15 15.625 5,671.88 5,746.88 
100 15 75.00 

TOTAL: $1,471,241.25 

ATTORNEYS FEE LODESTAR 

  

Hourly 
Atty. Fee 

Attorney Rate Hours Total 

Bredhoff $175 10.75 $ 1,881.25 
Cohen — 175 12.0 2,100.00 
Gottesman 175 596.25 104,343.75 
Weinberg 150 357.875 53,681.25 
Petramalo 150 2.0 300.00 
P. Clark 125 12.125 1,515.62 
Collins 100 10.5 1,050.00 
Gilson 100_—C 2.625 262.50 
Brudney 15 52.375 3,928.12 

100 10.75 1,075.00 
Rezneck 175 371.875 65,078.12 
Burt 150 116.00 17,400.00 
Lindon 15 556.125 41,709.38 

TOTAL: $294,324.99 

COMPENSABLE COSTS & EXPENSES 

Disbursements: 

Merits Issues $ 88,804.93 

Attorneys Fee Issues 5,017.19 

Subtotal: $ 93,822.12 

[Continued]
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The district court carefully scrutinized the number of 

sours claimed by Laffey.** With regard to the merits, 

-he court rejected Northwest’s claim that certain issues 

were non-compensable as “lost,” but did exclude a por- 

tion of those hours as not being reasonably expended.*® 

The court also allowed compensation for hours expended 

by a lawyer not affiliated with either of the firms rep- 

resenting Laffey, but at a reduced hourly rate.” 

The court found compensable the great majority of the 

2,579 hours claimed for litigating the attorneys fee, but 

excluded 467.75 hours as being unreasonable or exces- 

sive?’ The deductions made by the trial court reflected 

adjustments for preparation of excessive affidavits, re- 

dundant work caused by the introduction of a new law 

firm into the case, and other inefficient practices. It did 

2 [Continued] 

Paralegals & Law Clerks: 

Bredhoff & Kaiser 

Merits Issues 2578.55 hrs. x $30/hr.= $ 77,356.50 

Attys. Fee Issues 605.65 hrs. x $30/hr.= $ 18,169.50 

Arnold & Porter 658.75 hrs. x $30/hr.= $ 19,762.50 

Subtotal: $115,288.50 

Ms. Laffey’s Expenses: $ 7,861.38 

TOTAL: $216,972.00 

TOTAL AWARD OF ATTORNEYS FEES & COSTS 

Merits Lodestar: $1,471,241.25 

100% Multiplier: 1,471,241.25 

Attorneys Fee Lodestar: 294,324.99 

Costs & Expenses: 
216,972.00 

TOTAL: $8,453,779.49 

Id. at 388. 

25 Id, at 361-71. 

* 26 Id. at 362-64. 

2 Id. at 364-65, 375 n.37. 

28 Jd. at 366, 871. 
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not exclude the hours expended in offensive discovery, 

finding that the discovery requests, while ultimately un- 

successful, were “not frivolous, but were bona fide efforts 

to advance Plaintiffs’ legitimate litigation interests.” *° 

In the award the district court rejected Northwest’s 

claim that the plaintiffs’ attorneys should be restricted 

to their own market rates, awarding them instead “pre- 

vailing market rates” based on a matrix drawn from the 

rates charged by other attorneys. While evidence of 

Bredhoff & Kaiser’s normal rates was filed with the court, 

the trial judge apparently relied not at all on the firm’s 

normal billing rates. Instead, the trial court found that 

it was “not limited to counsels’ historic fees but must 

frame an award that reflects the true value of the serv- 

ices rendered.” * The court then fixed “generous” * rates 

at the highest end of rates charged by firms in the 

community. 

The court refused to adjust the hourly rates to account 

for alleged inefficiencies in the utilization of attorneys. 

It found the defense objection to the staffing patterns em- 

ployed by Laffey’s attorneys to be based on “the er- 

roneous assumption that there is a single, correct staffing 

pattern for every lawsuit”; * it concluded that allocation 

of responsibiilty within a firm depended on many var- 

iables and found the allocation chosen by Laffey’s at- 

torneys to be reasonable.* 

29 Td. at 368-70. 

30 Td. at 371-75. See supra note 14. 

81 Jd, at 373 (emphasis added and footnote omitted). 

82 Td. at 874. 

33 Td. at 366. 

* Td.
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The court granted a 100 percent multiplier to account 
for contingency of payment.* In doubling the merits 
award to account for the contingency of payment, the 
court first found it beyond dispute that plaintiffs were 
“entitled” to a risk adjustment of some sort simply be- 
cause receipt of fees depended on the successful termina- 
tion of the litigation.** The court assessed the initial like- 
lihood of success at approximately 50 percent; * taking 
into account the chance of failure and the number of 
hours placed at risk, the court found the plaintiffs “fully 
deserving” of a 100 percent contingency adjustment. 
The court rejected a requested 100 percent multiplier 
for excellence of results, finding that the acknowledged 
excellence of the firms involved was refiected in the lode- 
star rates.*° 

The court found that the plaintiffs were entitled to 
compensation for costs which were not taxable, and held 
the documentation to be adequate. It also found com- 
pensable the lost income suffered by Laffey because of 
her involvement in the case. The trial court carefully 
scrutinized the costs claimed by both Laffey and her at- 
torneys, however, and disallowed some as unreasonable. 

35 Id. at 377-80. 

8¢ Jd. at 378. The district court recognized that any adjust- 
ment for contingency depends upon the contingency of pay- 
ment, and only derivatively upon the contingency of success. 
Id. at 877. The court apparently erroneously assumed, how- 
ever, that contingency adjustments were always to be made 
when payment was uncertain. Jd. at 378. 

87 Id. at 379. 

38 Td. at 380. 

« *° Id. at 376-77. 

a0 J d. at 381-88. 
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F. Issues on Appeal 

The defendant appeals the award to this court. This appeal presents five major issues: (1) whether the “rea- 
sonable hourly rate’ for private, for-profit law firms 
Should be based on the rates the firm charges in the marketplace; (2) whether the district court abused its discretion in finding that the plaintiffs’ counsel’s alloca- 
tion of tasks among partners and associates was reason- 
able on the facts of this case; (3) whether the district court abused its discretion in doubling the lodestar fee 
on the merits to account for the risk of not prevailing; 
(4) whether the district court abused its discretion by 
awarding compensation for litigating the attorneys fee issue; and (5) whether plaintiffs in Title VII and Equal 
Pay Act cases may be awarded compensation for reason- 
able expenses which are not taxable costs under 28 U.S.C. § 1920 (1982). 

II. ANALysiIs 

The Equal Pay Act* and Title VII of the Civil Rights 
Act of 1964 * authorize district courts to award a rea- 
sonable attorneys fee to prevailing civil rights litigants. 
The purpose of such provisions is to encourage private 
litigants to act as “private attorneys general” on behalf of enforcement of the civil rights laws.** Congress clearly hoped to provide an adequate economic incentive for pri- 
vate attorneys to take employment discrimination cases, and thereby to ensure that plaintiffs would be able to 
obtain competent legal representation for the prosecution of legitimate claims.“ 

* 29 U.S.C. § 216(b) (1982). 

# 42 U.S.C. § 2000e-5 (k) (1982). 

*% Newman v. Piggie Park Enters., 390 U.S. 400, 401-02 (1968). 

4 Td.
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Despite the clarity of Congress’s objective, “[this] 
new field of law ... has grown so fast and become so 

complex that it has baffled the efforts of courts and law- 

yers to comprehend and apply it.” Before 1975, fed- 
eral courts had awarded attorneys fees on their own au- 

thority on the theory that private attorneys general 
should be compensated for enforcing certain important 
rights.° In Alyeska Pipeline Service Co. v. Wilderness 

Society, however, the Supreme Court criticized this prac- 
tice and warned lower federal courts that they lacked 
power to award fees to private attorneys general in the 

absence of express authorization from Congress.*? Con- 

gress enacted a law authorizing such awards to prevail- 
ing civil rights litigants the following year.** 

Throughout this turbulent period, confusion reigned. 

One scholar’s review of the case law led him to conclude 

that “[t]he only truly consistent thread that runs 

throughout federal court decisions on attorneys’ fees is 
their almost complete inconsistency.” * He elaborated: 

Given the frequency with which courts are con- 
fronted with the task of fee setting and the impact 
that it has upon the allocation of legal resources, one 
would expect a general consensus to have emerged on 
the manner in which reasonable attorneys’ fees 
should be determined. On the contrary, there are 

45 Cutler, Foreword to 1 M. DeRFNER & A. WoLF, CouRT 
AWARDED ATTORNEY FEES vii (1983). 

48 See Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 
U.S. 240, 271 n.46 (1975) (citing cases). 

47 See id. at 263-64, 269. 

48 Civil Rights Attorney’s Fees Awards Act of 1976, Pub. 
L. No. 94-559, 90 Stat. 2641 (codified at 42 U.S.C. § 1988 
(1982) ; see S. Rep. No. 1011, 94th Cong., 2d Sess. 1, re- 
printed in 1976 U.S. CoDE Conc. & AD. NEws 5908, 5909; H.R. 
Rep. No. 1558, 94th Cong., 2d Sess. 2-3 (1976). 

49 Berger, Court Awarded Attorneys’ Fees: What is “Rea- 
sonable’’?, 126 U. Pa. L. REV. 281, 292 (1977). 
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nearly as many approaches to the issue as there are 
judges. . . . [M]any lower courts have confronted 
the problem with little or no analysis; those courts 
that have been more analytical have adopted widely 
varying approaches. To a great extent the outcome 
to these cases has depended upon “the roll of the 
dice”’—from court to court and from case to case. 

Examples of inconsistent fee awards to prevailing par- 
ties are not hard to find. Suggestive of the lack of clear 
guidelines is a report on the “U.S. Court of Appeals for 
the Second Circuit, . . . [which] recently upheld Section 
1988 awards to Wall Street’s Cravath, Swain & Moore at 
the hourly rate of $60 in McCann v. Coughlin, 698 F.2d 
112 (2d Cir. 1983), and to the New York Legal Aid 
Society at rates exceeding $150 per hour in the Blum [v. 
Stenson] case.” " More generally, a National Association 
of Attorneys General study released just this year found 
that: 

With different approaches being applied by the dif- 
ferent circuits and even by various courts within 
each circuit, parties . . . are subject to different ap- 
proaches and hence different results. Courts dis- 
agree on what factors should be applied, how they 
should be applied, and even what they mean... As 
a result, in cases decided between 1974 and 1979, 
hourly rates awarded to civil rights attorneys varied 
by 685 percent.*? 

“At present, the enormous variation of fee awards can- 
not be explained in terms of the differing facts and cir- 

50 Id. at 283-84. 

51 Diamond, The Firestorm over Attorney Fee Awards, 69 
A.B.A. J. 1420, 1420 (1983). 

52 Report to the Congress of the National Association of 
Attorneys General, Civil Rights Attorney’s Fees Awards Act 
of 1976 12 (3 Feb. 1984), quoted in Address by Randall Rader, 
Second Institute on Federal Civil Procedure (Houston, Tex. 
May 1984) (unpublished manuscript entitled The Fee Awards 
Act of 1976: Examining the Foundation for Legislative Re- 
form of Attorney Fee Shifting 24).
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cumstances from case to case. . . . As a result, from court to court and from case to case, attorneys and liti- gants who are similarly situated are subjected to widely differing treatment.” 58 

To reduce the arbitrariness characteristic of court awards of attorneys fees, the Supreme Court recently intervened and approved a version of the lodestar method of setting rates. In Hensley v. Eckerhart,* the Court set forth the elements of this method for arriving at a fair attorneys fee: “The most useful starting point for de- termining the amount of a reasonable fee is the number of hours reasonably expended on the litigation multiplied by a reasonable hourly rate. This calculation provides an objective basis on which to make an initial estimate of the value of a lawyer’s services,” 5 The product of the reasonable hourly rate times the hours reasonably ex- pended is termed the “lodestar” figure.*¢ 
In Hensley the Court specified the basic methodology for setting the “hours reasonably expended.” 5? The dis- trict court must exclude hours not reasonably worked. The parties are first called upon to exclude hours which are “excessive, redundant, or otherwise unnecessary” ; should they fail to exercise such “ ‘billing judgment,’ ” the 

°% Berger, supra note 49, at 292. 

5103 S. Ct. 1933 (1983). Hensley involved the Civil Rights Attorney’s Fees Awards Act of 1976, 42 U.S.C. § 1988 (1982). The inquiry is the same. See infra note 66. 

5° 103 S. Ct. at 1939. 

56 The “lodestar” approach was first adopted by the Court of Appeals for the Third Circuit in Lindy Bros. Builders, Inc. v. American Radiator & Standard Sanitary Corp. (. Lindy 1), 487 F.2d 161, 166-69 (8d Cir. 1973), and its successor case, Lindy Bros. Builders Ine. v. American Radiator & Standard Sanitary Corp. (Lindy II), 540 F.2d 102, 108-22 (3d Cir. 1976). This circuit adopted the lodestar methodology in Copeland v. Marshall, 641 F.2q 880, 890-91 (D.C. Cir. 1980) (en banc). 

7 103 S. Ct. at 1939. 
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court should exclude the hours." Also eliminated from the calculus are hours Spent on “unsuccessful claims.” 5 
More recently the Court has provided guidance on how to derive the second half of the equation, the “reasonable hourly rate.” In Blum v. Stenson,” the Court faced a situation in which a non-profit law firm had represented the prevailing plaintiffs. The court held that the attor- neys should receive fees based on the “prevailing market rates in the relevant community,” rather than on the cost of providing the legal service, * 

As the Court noted in Hensley, setting the lodestar figure “does not end the inquiry.” The district court 

tor supporting adjustment being the degree of success ob- tained. In Hensley the Supreme Court observed that the trial judge “may consider other factors” identified in Johnson v. Georgia Highway Express, Inc. though noting ? 

@ reasonable hourly rate,” 8 Among the factors identified in Johnson is “[ wlhether the fee is fixed or contin- gent,” # 

In adopting the lodestar method of setting attorneys fees, the Supreme Court has placed great emphasis on 

  

5 D Id. at 1940 (quoting Copeland v. Marshall, 641 F.2q at 91). 

59 Td. 

© 1048. Ct. 1541 (1984). 

$1 Td. at 1547, 

103 S. Ct. at 1940, 

83 7d. at 1940 n.9 (citing Johnson v,. Georgia Highway Ex- press, Inc., 488 F.2d 714 (5th Cir. 1974) ). 
* 488 F.2d at 718,
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the need for an efficient, objective system of awarding 

fees. One stated reason for choosing the lodestar ap- 

proach is that it “provides an objective basis” on which 

to base the more subjective “enhancements” of the fee. 

The Court clearly hoped that this objective basis would 

enable parties and courts to avoid “a second major litiga- 
tion” over the size of attorneys fees; ideally, the Court 
posited, the parties could settle the attorneys fee issue 

out of court.® 

A. Reasonable Hourly Rates 

All parties agree that the attorneys for the plaintiffs 

in this case ought to be paid a “reasonable hourly 

rate’; all agree that the ultimate measure of the rea- 

sonableness of the hourly rate should be the “market 

rate” for Bredhoff & Kaiser’s services.*° The rather nar- 

row task before this court is to determine how that “rea- 

sonable market rate” should be set. 

Laffey argues that the court must apply the same pro- 

cedures to “for-profit” firms that it applies to nonprofit 

legal organizations.” In each case the court must assess 

8 103 S. Ct. at 1939. 

66 Jd. at 1941. The Court intended to promote objectivity 

and efficiency in fee setting under the provisions governing this 

case, 29 U.S.C. § 216(b) (1982) and 42 id. § 2000e-5(k), as 

well as under 42 id. § 1988, which was before the Court in 

Hensley and Blum. The Court in Hensley observed that 

§ 2000e-5(k) and § 1988 were in pari materia and emphasized 

that “[t]he standards set forth in this opinion are generally 

applicable in all cases in which Congress has authorized an 

award of fees to a ‘prevailing party.’” 103 S. Ct. at 1939 n.7. 

67 See Copeland v. Marshall, 641 F.2d 880, 892 (D.C. Cir. 

1980) (en banc). 

68 See Blum v. Stenson, 104 S. Ct. 1541, 1547 (1984). 

6 Brief for Appellees at 28-43. Laffey’s attorneys also 

areue that the rates charged by Bredhoff & Kaiser do not 

reflect the firm’s market value. It is claimed that the Bredhoff 

& Kaiser attorneys could increase their rates at will, but 

choose to subsidize their clients by charging lower rates. 

Bredhoff & Kaiser is thus presented as a “quasi” public inter- 
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the “true value” of attorneys with similar skills, and pay 

them according to that true value. The rates charged by 

est law firm—following the same billing practices as an 
ordinary private law firm, employing the same firm structure 
as a private law firm, but differing in that its lower rates 
‘reflect the value its lawyers put on serving “good” clients. 
The Bredhoff & Kaiser attorneys have chosen “to represent 
Bredhoff & Kaiser’s existing clientele—despite the lower 
hourly rates—because of the personal satisfactions they derive 
from that practice.” Jd. at 29 n.16 (citation omitted). 

We do not doubt the sincerity of this assertion, nor do we 
doubt that the Bredhoff & Kaiser attorneys could have pur- 
sued careers at other firms. We find, however, that this court 
and all courts are incapable of adjusting rates of private 
law firms to reflect the lost income due to “personal satis- 
factions.” There simply is no means of distinguishing those 
warranting an adjustment from those that do not. 

First, the fact that Bredhoff & Kaiser’s clients cannot afford 
unlimited legal fees fails to distinguish them. Small corpora- 
tions, individual clients, and unions alike have finite resources ; 
even those with deep pockets are driven to spend their money 
in the most efficient way. There simply is no pool of clients 
eager to spend legal fees without regard to value or cost. 

Nor does it matter that many of Bredhoff & Kaiser’s clients 
enjoy a privileged tax status that makes unavailable any de 
duction for legal fees. Again, many sorts of clients are unable 
to claim tax. deductions for attorneys fees—including non- 
profit foundations, corporations without taxable profits, and 
individuals whose legal expenses are not business related. 

Finally, a fee setting formula that requires district courts 
to adjust the award if the prevailing lawyers serve “good” 
clients is unacceptable. At worst, this factor invites courts to 
reward those plaintiffs who represent causes the judge in- 
volved finds estimable, a discretionary power we doubt Con- 
gress intended to confer on the judiciary. At best, it allows 
attorneys to indulge in self-serving claims that their clients— 
whether they be unions representing allegedly downtrodden 
workers, corporations which claim to create wealth and jobs, 
or individuals who need good legal advice—are the “best” 
and most deserving. Courts should allow personal satisfac- 
tions to remain personal. 

The dissent relies on three of this court’s cases to prove 
that we ordinarily set the reasonable hourly rate above the
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a firm have some probative value, but may be discounted 
or ignored if the court finds that other attorneys of simi- 

firm’s customary billing rate to make up for a firm’s charging 
below-market rates to clients who serve the public interest. 
See dissent at 7-9 & n.8. The dissent’s characterization of 
the holdings of these cases is too broad. 

The first case, Sierra Club v. Gorsuch, 684 F.2d 972 (D.C. 

Cir. 1982) (per curiam), 7ev’d on other grounds sub nom. 
Ruckelshaus v. Sierra Club, 103 S. Ct. 83274 (1983), is simply 
inapposite. In Gorsuch, we stated that an affidavit of a private 
attorney retained by a non-profit public interest group was not 
necessary to complete the fee application in that particular case, 
because “‘evidence of recent court awarded fees in comparable 
cases to comparably experienced lawyers exist[ed] to satisfy 
the demands of Copeland and NACV that court awarded fees 
be based on the prevailing market rate for the attorney’s 
services.” Id. at 975 (footnote omitted). Gorsuch is consistent 
with our approach that when calculating fee awards to at- 
torneys or law firms without firmly established billing prac- 
tices, the prevailing community rate for the services of law- 
yers of similar skill, experience, and reputation must be con- 
sulted. See id. (implying that attorney did not have estab- 
lished billing practice by noting that he “represent[ed] pri- 
marily non-profit public interest organizational clients” and in 
the same sentence directing the reader to a quotation in a 
footnote discussing “lawyers associated with public interest 
groups” as those “not hav[ing] an established ‘billing rate’ 
that reflects how their own services have been valued in the 
market” (quoting National Ass’n of Concerned Veterans v. 
Secretary of Defense, 675 F.2d 1819, 1825 (D.C. Cir. 1982) 
(per curiam) )). It does not support the notion that lawyers 
should be paid more for serving “good” clients. 

The second case, National Treasury Employees Union v. 
Nixon, 521 F.2d 317 (D.C. Cir. 1975), did authorize enhance- 
ment of a fee award to take account of the possibility that 
“counsel serve organizations like appellant for compensation 
below that obtainable in the market because they believe 
the organizations further the public interest.” Id. at 322-23 
(internal brackets and footnote omitted). But the court’s au- 
thority for awarding a fee in National Treasury Employees 
Union was the “common fund” theory, see id. at 319, under 
which equitable principles designed to prevent unjust enrich- 
ment, see Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980) ; 
Dawson, Lawyers and Involuntary Clients: Attorney Fees 

from Funds, 87 Harv. L. REv. 1597, 1625-26, 1652 (1974), 
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far caliber charge more or less. The tria] court enjoys 

broad discretion to set rates within the parameters of the 

rates charged by other lawyers in the community. 

may provide sufficient discretion to award fees commensurate 
with an attorney’s “true value,” cf. Sprague v. Ticonic Nat'l 
Bank, 307 U.S. 161, 166-67 (1939) (emphasizing that com- 
mon fund fee awards originated in the authority of the chan- 
cellor “to do equity in a particular situation” and the con- 
comitant necessity to make individualized applications of this 
“discretionary power”) ; Trustees v. Greenough, 105 U.S. 527, 
586 (1881) (Chancery’s control over fees in common fund 
litigation is ‘“‘to be exercised as equity and justice may re 
quire”) ; Gee v. Pritchurd, 36 ENG. REP. 670, 679 n.1 (Ch. 
1818) (Equity is as inconstant as the length as the Chancel- 
lor’s foot (quoting Selden’s Table Talk) ). Although the pro- 
priety of this enhancement for serving “public interest” 
clients may be questioned, we need not reopen that matter 
here. For in this case we construe a statute, the purpose 
of which is to induce lawyers to undertake representation 
of meritorious civil rights claimants. Fee awards greater 
than the opportunity cost of the lawyers’ foregone litiga- 
tion opportunities would constitute congressionally-proscribed 
“windfalls” under the act. See infra pp. 22-23. 

Finally, the dissent’s citation of National Association of 
Concerned Veterans v. Secretary of Defense, 675 F.2d 1319, 
1326 (D.C. Cir. 1982) (per curiam)—far from proving that 
fee awards are adjusted woward to compensate lawyers for not 
charging their clients what the market will bear—supports our 
holding that an attorney’s customary billing rate is presump- 
tively his reasonable hourly rate for determining an award of 
attorneys fees: “This [‘prevailing community’] rate is not 
what he [the.attorney] would have liked to receive, or what 
the client paid in a single fortunate case, but what on average 
counsel has in fact received. It is obvious that where counsel 
customarily exercises billing judgment by not billing at the 
market rate or for the full amount of time expended this fact 
must be considered in calculating counsel’s true billing rate.” 
Id. (emphasis added and footnote omitted). As we stated in 
the paragraph preceding the one cited by the dissent, “counsel 
for applicants may be required to submit specific evidence of 
his or her actual billing practice during the relevant time 
period, if in fact applicant has a billing practice to report... . 
[T]he actual rate that applicant’s counsel can command in the 
market is itself highly relevant proof of the prevailing com-
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Northwest argues that the complex and burdensome 
task of establishing a “prevailing market rate” is a nec- 
essary evil which cannot be avoided where non-profit 
firms are involved, but which should be dispensed with 
where private, for-profit law firms have established mar- 
ket rates for similar services. Under this approach the 
rates customarily charged by a firm would presumptively 
stand as the reasonable rates. 

The positions of the parties are no doubt affected by 
the fact that in this case the “prevailing market rate” 
established by the district court exceeds “any hourly rate 
at which [Bredhoff & Kaiser] . . . has ever billed its 
regular fee-paying clients.” 7 However, this discrepancy 
need not exist in every case—under both approaches the 
touchstone remains the “market value” of the services 
rendered; any deviation between the court’s and the mar- 
ket’s assessment suggests that one or the other has mis- 
valued the attorneys’ services. The choice between the 
“wo methods thus does not involve a categorical choice 
setween higher rates or lower rates, but questions of 
judicial administration. 

1. Congressional Intent 

As the Supreme Court observed in Blum, “[r]esolution 
of these . . . arguments begins and ends with an inter- 
oretation of the attorney’s fee statute.” “The legisla- 
‘ive history,” the Court pointed out, “explains that ‘a rea- 
sonable attorney’s fee’ is one that is ‘adequate to attract 

nunity rate.” Id. (footnote omitted). Although “affidavits 
‘eciting the precise fees that attorneys with similar qualifica- 
ions have received from fee-paying clients in comparable 
ases” and “[rJecent fees awarded by the courts” provide 
‘useful guides in setting an appropriate rate,” “[t]he best 
:vidence would be the hourly rate customarily charged by the 
ffiant himself or by his law firm.” Id. at 1325. 
Brief for Northwest Airlines, Inc. at 28-46. 

" 672 F. Supp. 354, 372 (D.D.C. 1983). 
7 Blum v. Stenson, 104 S. Ct. 1541, 1546 (1984). 
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competent counsel, but . . . [that does] not produce 
windfalls to attorneys.” The “windfall” Congress 
sought to avoid is the awarding of fees in excess of the 
rate at which qualified counsel would be willing to repre- 
sent civil rights claimants who have legitimate griev- 
ances. The congressionally-mandated inquiry is thus not 
into the “true value” or worth of an attorney’s services. 
Instead, the trial court must ascertain the fee at which 
competent counsel would be willing to: accept meritorious 
civil rights cases.* As this court recently stated in Mur- 
ray v. Weinberger, “the purpose of the statute [author- 
izing fee shifting in Title VII cases] is to benefit merito- 
rious claimants—not to subsidize the legal profession.” 

Although the Supreme Court has not set out the method 
by which district courts are to determine the hourly rates 
of attorneys working for profit, the Court in Blum took 

  

Id. at 1548 (quoting S. REP. No. 1011, 94th Cong., 2d Sess. 6 (“It is intended that the amount of fees awarded under... [§ 1988] be governed by the same standards which prevail in other types of equally complex Federal litiga- tion... [Application of the] appropriate standards... have resulted in fees which are adequate to attract competent coun- sel, but which do not produce windfalls to attorneys.”), re- printed in 1976 U.S. Cope Conc. & Ap. NEws 5908, 5913); see also H.R. REP. No. 1558, 94th Cong., 2d Sess. 9 (1976) (“The application of these standards will insure that reason- able fees are awarded to attract competent counsel in cases involving civil and constitutional rights, while avoiding wind- 
falls to attorneys.”). 

74 The dissent assumes its own conclusion by stating that the “prevailing market rate” approach inquires into the fees 
of equally skilled attorneys litigating equally complex matters, 
This is the proper inquiry when awarding fees to attorneys 
without billing histories; for lawyers in nonprofit law firms, 
for example, a proxy for the market must be found in order 
to set a reasonable hourly rate. When market information is 
available, however, a much more precise measure is at hand 
and its use is consistent with Congress’s goal of awarding 
attorneys fees at a level sufficient to induce competent counsel 
to represent bona fide civil rights claimants. 

7 No. 83-1680, slip op. at 6 (D.C. Cir. 24 Aug. 1984).
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pains to note that the “prevailing market rate’—that is, 
the rate “prevailing in the community for similar serv- 
ices by lawyers of reasonably comparable skill, experience 
and reputation”—was a term of convenience, rather than 
some ideal rate which all firms should or could charge.” 
The Court recognized that setting a market rate for legal 
services is inherently difficult, since in that “traditional 
sense there is no such thing as a prevailing market 
rate for the service of lawyers in a particular commu- 
nity.” 7 But the Court observed that although the fee 
setting process in section 1988 cases differed from most 
private sector cases in that the losing party paid his op- 
ponent’s legal fees,” the “critical inquiry in determining 
reasonableness is now generally recognized as the appro- 
priate hourly rate. And the rates charged in private rep- 
resentations may afford relevant comparisons.” Be 

cause the Legal Aid Society lawyers in Blum had no es- 
tablished billing rates, the Court required the parties to 

submit evidence of the “prevailing community rate.” © 
Rates consistent with “those prevailing in the commu- 
nity” were deemed to be reasonable and were referred to 

—“for convenience”—as the “prevailing market rate.” ® 

781048. Ct. 1541, 1547 n.11 (1984). 

ce (1 

18 See id. 

7 Td. 

8 See id. 

81 Jd, 

With regard to awards to private law firms, the Court may 
well have intended the prevailing community rate to function 
as an external standard by which district judges could verify 
the reasonableness of an attorney’s customary billing rate. 

In seeking some basis for a standard, courts properly 
have required prevailing attorneys to justify the reason- 
ableness of the requested rate or rates. To inform and 
assist the court in the exercise of its discretion, the burden 
is on the fee applicant to produce satisfactory evidence— 
in addition to the attorney’s own affidavits—that the re- + 
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This court’s cases are consistent with the Supreme 
Court’s recent pronouncement in Blum. In Copeland v. 
Marshall,” this court approved fees based on the hourly 
rates customarily charged by the lawyers in a firm. 
Again, in National Association of Concerned Veterans v. 
Secretary of Defense,“ we stated that “[t]he best evi- 
dence would be the hourly rate customarily charged by 
the affiant himself or by his law firm.”® And in Con- 
cerned Veterans, while the applicants attempted to sup- 
port their claim by referring to evidence of fees received 
in similar cases, the government argued that “there was 
no evidence . . . supporting the billing rates assigned to 
the associates who worked on this case” ; this court re- 
manded, holding that “[a]s private counsel with fee 
paying clients, the applicants should have provided the 
Court with more informative data about the value of 
their services in the market.” ® Most recently, in Mur- 
ray v. Weinberger, this court approved the district 
eourt’s use of attorneys’ customary billing rates in 

  

quested rates are in line with those prevailing in the 
community for similar services by lawyers of reasonably 
comparable skill, experience and reputation. A rate deter- 
mined in this way is normally deemed to be reasonable, 
and is referred to—for convenience—as the prevailing 
market rate. 

Id. 

* 641 F.2d 880 (D.C. Cir. 1980) (en banc). 

88 See id. at 887-88, 902. 

* 675 F.2d 1319 (D.C. Cir. 1982) (per curiam). 

8 Id. at 1825. 

86 Id. at 1836. This holding in Concerned Veterans clearly 
requires that the rates actually be presumptively based on the 
firm’s current rates, even as to the particular lawyers in- 
volved. It makes no sense to require a firm to document its 
own billing history and then totally ignore that history in 
setting the hourly rate. Nonetheless, that is what the district 
court did here.
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awarding fees for litigation brought under Title VII. 
Other circuits have also determined the reasonableness of 
attorneys fees by reference to the firm’s own established 

rates.*§ 

The district court apparently believed that setting the 

“market rate’ required precisely the same methodology 

employed to set the “prevailing market rate” © in Jordan v. 

87 No. 83-1680, slip op. at 7 & n.21 (D.C. Cir. 24 Aug. 1984). 

88 See, e.g., Pawlak v. Greenawalt, 718 F.2d 972, 979 (3d 
Cir. 1983) (“[T]he value of an attorney’s services is generally 
measured by his billing rate.” (citation omitted)), cert. de- 
nied, 104 S. Ct. 707 (1984) ; Louisville Black Police Officers 
Org., Inc. v. City of Louisville, 700 F.2d 268, 277 (6th Cir. 
1983) (“As we pointed out in Northcross, the marketplace 
normally sets a value for a private attorney’s services: ‘The 
hourly rate charged by an attorney for his or her services will 
normally reflect the training, background, experience and skill 
of the individual attorney.’ 611 F.2d at 638.”) ; Chrapliwy v. 
Uniroyal, Inc., 670 F.2d 760, 769 (7th Cir. 1982) (“If, however, 
a party does not find counsel readily available in that locality 
with whatever degree of skill may reasonably be required, it 
is reasonable that the party go elsewhere to find an attorney, 
and the court should make the allowance on the basis of the 
chosen attorney’s billing rate unless the rate customarily © 
charged in that attorney’s locality for truly similar services 
is deemed to require an adjustment.”), cert. denied, 103 S. Ct. 
2428 (1983) ; Taylor v. Philips Indus., 593 F.2d 788, 787 (7th 
Cir. 1979) (affirming district court’s choice of hourly rate that 
coincided with attorney’s longstanding billing rate); Lindy 
Bros. Builders, Inc. v. American Radiator & Standard Sanitary 
Corp., 487 F.2d 161, 167 (3d Cir. 1973) (“The value of an at- 
torney’s time generally is reflected in his normal billing 
rate.”). See generally E. LARSON, FEDERAL CoURT AWARDS OF 
ATTORNEY’S FEES 198 (1981) (‘““The means by which the hourly 
rates are determined is also fairly well established. The start- 
ing point ordinarily is the normal billing rate of each attorney 
as reflected by affidavits submitted to the court.” (citation 
omitted) ). Indeed, this apparently is what the district court 
did in Copeland. See Copeland v. Marshall, 641 F.2d 880, 887- 
88, 902 (D.C. Cir. 1980) (en banc). 

89 Laffey v. Northwest Airlines, Inc., 572 F. Supp. 354, 373- 

74 (D.D.C. 1983). 
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United States Department of Justice, in which this court 
accepted an affidavit recounting the rate “prevailing in 
the local legal community” ™ for similar legal services. 
But this court in Jordan—like the Supreme Court in 
Blum *—did not discuss the manner in which reasonable 
hourly rates for private attorneys should be set; because 
the attorneys involved had no regular billing rates, the 
court was required to set a hypothetical rate where none 
otherwise existed. 

The approach intimated by the Supreme Court and 
routinely employed by this and other circuit courts best 
effectuates Congress’s objective of attracting qualified 
counsel to bona fide civil rights cases. By setting the fee 
award at the attorney’s customary billing rate, the op- 
portunity cost of foregone representations is precisely 
offset by a fee award in the same amount. As one 
academician has explained: 

The court must determine a value for the attorney’s 
time that will place statutory fee cases on a competi- 
tive economic basis and that will compensate attor- 
neys in equitable fee cases for the loss sustained in 
creating the appropriated benefit. For lawyers en- 
gaged in customary private practice, who at least in 
part charge their clients on an hourly basis regard- 
less of the outcome, the marketplace has set that 
value. For these attorneys, the best evidence of the 
value of their time is the hourly rate which they most 
commonly charge their fee-paying clients for similar 
legal services. This rate reflects the training, back- 
ground, experience, and previously demonstrated skill 
of the individual attorney in relation to other law- 
yers in that community. 

% 691 F.2d 514 (D.C. Cir. 1982). 

1 Id. at 521 (footnote omitted). 

® See Blum v. Stenson, 104 S. Ct. 1541, 1545 (1984) (issue 
whether New York Legal Aid Society’s award of attorneys 
fees should be calculated on a “cost-plus” basis or on the basis 
of “prevailing market rates’).
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.-. [A] somewhat different situation is presented 
when the attorney does not have a customary hourly 
rate set by the competitive marketplace.® 

2. Administrability, Equity, and Efficiency 

Several strong policy reasons support tying the “rea- 
sonable hourly rate” to the firm’s own billing rates. 
Proceeding presumptively with the firm’s own rates al- 
lows the court to avoid the essentially impossible task of 
selecting one rate over another from a wide range of 
“market” rates, it limits the power of the trial judge 
arbitrarily to reward or punish attorneys by setting rates 
virtually at will, and it allows the parties and the court 
to avoid a “second major litigation” over the ratemaking 
process. The marketplace best measures “market value” ; 
appraisal by no other method has as much claim to 
veracity and objectivity. 

a. The difficulty of judicial ratemaking 

No satisfactory method has been devised for “rein- 
venting” the market for attorneys’ services. Setting the 
market value of any good or service can be a treacherous 
business. The volatility of the stock and commodities 
markets speaks eloquently of the difficulty of setting 
prices even for fungible goods in an efficient market; the 

°8 Berger, supra note 49, at 321 (emphasis added). 

** Laffey finds anomalous the possibility that two different 
law firms with lawyers of similar credentials might receive 
different hourly rates for work on the same case. To the ex- 
tent that such an anomaly exists, it mirrors the anomalous 
situation that would exist if the same firms were hired by a 
fee paying client. Moreover, that paying lawyers of the same 
“true value” charge different rates is no more anomalous 
than the fact that paying lawyers of dissimilar credentials 
and “true value” charge the same rate. Inequities of one sort 
or the other are bound to creep in so long as judges do not 
perfectly assess the value of various attorneys’ services; such 
inequities can be best minimized by tying the firm’s compensa~ 
tion to the compensation set by the market. 

29. 

complexity of the ratemaking procedures administered by 
federal regulatory agencies suggests the difficulty of con- 
structing appropriate economic models from which to de- 
rive fair rates. 

The ratemaking process must necessarily prove even 
more difficult where attorneys are involved. As the Su- 
preme Court has recognized, because attorneys are not 
fungible no one rate would be appropriate for all.°> Nor can the appropriate rate be set by reference to easily es- 
tablished factors, such as academic credentials.*%* Some 
factors which make one attorney worth more than an- 
other—such as academic credentials and years of expe- rience—are either reducible to paper or apparent to a 
trial judge. But others—such as the ability to communi- 
cate with clients, efficiency, judgment, and personality— 
are not so easily reduced or quantified. Given the com- plexity of the market for legal services, setting the “true value” for an individual attorney’s services promises to 

  

® Blum v. Stenson, 104 S, Ct. 1541, 1547 n.11 (1984). 
°% The District Court made no effort to draw any correlation between the academic credentials of the Bredhoff & Kaiser attorneys—which it used to justify awarding them higher rates than their co-counsel, Gilbert Feldman—and their “true value” in the market. Such correlations may not be as easy to draw as the district court opinion assumes; indeed, comparison of Martindale-Hubbell listings with billing data provided by the appellees suggests that many highly paid attorneys are lacking just the sort of resume credentials that the district court relied on so heavily. See R.2214, Exh. 1; Brief for Ap- pellees, app. 1. Many of the attorneys charging high rates lacked law review or clerkship experience of the type claimed 

by the Bredhoff & Kaiser attorneys; others did not graduate from the “top ten” laws schools like those Laffey’s lawyers at- tended. See id. The data for one firm indicated that one part- 
ner with glittering credentials and stiff billing rates nonethe- 
less billed at slightly lower rates than a slightly younger part- ner lacking equivalent academic credentials, See id. While 
such data should not be taken to disparage the market value of 
academic credentials, it does suggest that academic credentials 
alone may not provide a reliable guide to an attorney’s worth.
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be neither a science nor an art, but a largely arbitrary 

divination. 

Nor do references to the overall market provide an in- 

fallible guide to the value of a particular commodity. 

An investor in International Business Machines would 
not be content to track the price of his stock by reference 
only to the overall average of the New York Stock Ex- 

change; he would want the quotation for his particular 

stock. Similarly, he would not likely wish to sell his stock 

for a price picked from among the prices of all stocks on 

the exchange; he would prefer to sell at the price for 

which his stock sold. 

If there were a set market price®” or if the rates 
clustered in a narrow range, reference to other attorneys 
would provide an adequate guide. But, as this case indi- 

cates and as the dissent acknowledges, the spread in 

“market rates” charged by firms offering similar services 

is a broad one.*® In a case such as this one, which in- 
volves thousands of hours, a choice from either extreme 

of the spectrum would affect the ultimate fee award by 

hundreds of thousands of dollars. 

97 At the time the “prevailing rate” terminology began to 
be used, it was still common for local bar associations to issue 
suggested or minimum fee schedules. Such schedules are now 

a thing of the past. See Goldfarb v. Virginia State Bar, 421 

U.S. 773 (1975). 

98 Despite the significant number of civil rights cases tried 

in this circuit and the existence of a discrete legal community, 

the district court has been unable to construct the sort of fee 
“matrix” requested by the United States. The Supreme Court 

in Blum implicitly explained why such an effort must be un- 

successful—there really is no such thing as a prevailing com- 
munity rate. Creation of such a rate by fiat is a task for the 

Congress, and not for this court. See 104 S. Ct. at 1547 n.11. 

All we can do is simplify and make more certain—and thus 

make more speedy, economical, and ultimately fairer, see 

supra pp. 28-36—the fee setting process. 

81 

b. Arbitrariness 

If no basis exists for the figures used by the district 
court to set the lodestar, the entire elaborate process be- 

comes a charade. The process merely mimics—rather 

than provides—mathematical objectivity. When the num- 

bers fed into the lodestar are fundamentally arbitrary, 

no amount of calculation can restore objectivity. The fee 
setting approach becomes a complex and expensive over- 

lay of delusive mathematical form over a process funda- 

mentally grounded in an arbitrary assessment.®° 

So long as the result is arbitrary, it would be cheaper, 
simpler and easier to return to the days when the judge 

simply awarded an undivided figure that seemed fair. 

An examination of the district court’s opinion in this case 

underscores how arbitrary the picking of a fee could be. 

The record reflected a broad range of rates for attorneys 

of similar experience. In picking within this broad 
range, the district judge offered no explanation other 

than that-he felt the Bredhoff & Kaiser lawyers to be 
worth it. There was no analysis of the market for legal 
services; there was no explanation as to why the Bredhoff 

% The data processing profession has captured this problem 
with a phrase: “Garbage in, garbage out.” 

100 According to the dissent, the range established by pre- 
vailing community rates is virtually indeterminate. See dis- 
sent at 1 n.1 (“As this case demonstrates, attorneys in a 
given community charge a wide range of rates.... Thus in 
all but the rarest cases ‘bracketing’ the fee applicant’s billing 
rate is an empty gesture... .”). If this were true, the dis- 
sent’s formula would leave district judges at sea in their at- 
tempts to award attorneys fees in a consistent fashion. Be- 
cause the dissent’s approach provides little guidance for choos- 
ing the “comparable” fee within this assertedly broad range, 
arbitrary and inconsistent fee awards are rendered virtually 
inevitable. In fact, of course, the district judge should dis- 
regard abnormally high and low billing rates in determining 
a reasonable hourly rate, just as the score-keeper at an 
Olympic gymnastic event throws out the high and low scores 
to arrive at a consensus rating.
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& Kaiser attorneys were worth more in this case than 

they were in similar cases litigated at the same time. 

The dissent does not defend the district court’s judg- 
ment on this score. Rather than fleshing out its “true 
value” test for the benefit of trial courts in the future, 
the dissent is content to score debater’s points by “nickel 
and diming” the guidelines we offer. In accordance with its 
limited ambition, the dissent does not refute the relative 
superiority of customary billing rates to determine the 
“reasonable hourly rate.” The dissent concedes, in fact, 

that “in some, but by no means all, instances the appli- 

eant’s customary billing practice will provide the ‘best 

evidence’ of the market rate.” 7 

The dissent could have profitably stopped there, for 

the criticisms it offers of historical billing rates apply 
with even greater force to the components of the “true 
value” test it has chosen to defend. For example, the 
dissent quite correctly remarks that private sector bill- 
ing rates often “depend on the nature of the service ren- 

dered, the relationship with the client, its ability to pay, 
or myriad other considerations.” * But the trial court 

should be able to choose the billing rate for the most 

closely analogous service, which logically would be found 
among the rates charged by the claimant firm, and the 
range of billing rates for different clients should not be 

too wide (especially if the court—as it should—disre- 

gards abnormally high or low rates which may reflect 

the particularly attractive or distasteful nature of a 
matter, extraordinary time pressures, and other extrane- 

ous considerations). Whether the dissent accepts these 
reassurances or not, the district court’s task is certainly 
easier when it has only one firm’s rate structure to 

grapple with rather than that of an entire legal com- 

munity. If the customary billing rates of an individual 

  

101 7g. at 15 (citation omitted). 

102 Td, at 13. 
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lawyer or law firm cannot provide “predictability and 
ease of administration,’ ?“ the dissent’s recommended 
open-ended inquiry into the going rate for legal services 

over an entire community must, a fortiori, lead to 

whimsical and capricious awards.“ 

ce. Avoiding a “second major litigation” 

The approach taken by the district court also conflicts 
with the Supreme Court’s admonition to avoid engender- 
ing a “second major litigation” over the scope of attor- 

neys fees. If the court takes seriously its self-imposed 
mandate to fix the “true value” of attorney services, it 

must draw on the range of techniques used by other 

ratemaking agencies—voluminous records, expert testi- 

mony, elaborate economic. models, and so forth. This 

elaborate procedure, of course, will be just the sort of 

protracted proceeding this court and the Supreme Court 
have inveighed against. 

Protracted proceedings cannot be avoided by vesting 

broad, unreviewable discretion in the trial judge to fix 

rates. Vesting absolute discretion in the district court 

to value an attorney’s services not only permits arbi- 
trary fee awards, but also necessarily hampers accurate 

103 Td. at 12. 

104 The dissent also notes that billing rates change over time. 
See id. at 13. To deal with these fluctuations, the district 
court should simply match the billing rate governing a par- 
ticular period to the hours reasonably expended during that 
period. The district court need not perform this calculation 
if it is “[u]sing current market rates to. . . counterbalance 
the delay in payment” of legal fees by the losing party. 
Murray v. Weinberger, No. 83-1680, slip op. at 18 (D.C. Cir. 
24 Aug. 1984). 

105 Hensley v. Eckerhart, 103 S. Ct. 1983, 1941 (1988); 
see National Ass’n of Concerned Veterans v. Secretary of De- 
fense, 675 F.2d 1319, 13824 (D.C. Cir. 1982) (per curiam) ; 
Copeland v. Marshall, 641 F.2d 880, 896 (D.C. Cir. 1980) 
(en banc).
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forecasting of what rate ultimately will prove “reason- 
able.” So long as so much flex remains in the hourly 

rate, the parties—especially those whose every hour will 
be compensated by the other side—have little reason to 

settle the amount of the fee award; sheer economic self- 

interest mandates litigating the “reasonable hourly rate” 
to the bitter end. The uncertainty would diminish, and 

the chance of settlement increase, if the hourly rates were 

set according to the established rates of those seeking 
compensation. : 

It is easy to see that the incentives to settle are much 

stronger when fees are based on the prevailing firm’s 
historical rates. The combination of documented billable 
hours and a predictable hourly rate yields a projected 
lodestar figure that the parties can expect will withstand 

scrutiny. With specific enhancements limited to the ex- 

ceptional case, the size of the fee award can be predicted. 

The losing party has every incentive to pay a predict- 
able fee—any reluctance to pay only generates litigation 
over the size of the fee award, without much change of 
decreasing the final award. Indeed, the losing party pays 
a double penalty for litigating the size of the attorneys 
fees, since it must pay both its own and the prevailing 
party’s attorneys for litigating the fee award. With the 
magnitude of the fee award more or less apparent from 
the start, it is in the interest of the losing party to settle 
promptly and fully. 

So long as the losing party behaves rationally, the 

winning party has little incentive to press for excessive 

fees. The prevailing party will not be likely to collect 

higher fees for the merits, and if unreasonable in press- 
ing its claims will not be compensated for the time spent 
litigating attorneys fees. The prevailing party would 
thus be well advised to litigate only when the losing 
party is being unreasonable—collecting both what is due 
on the merits and additional fees for the attorneys fee 
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litigation—but settle when a reasonable settlement is 
offered. 

Such settlements depend on the predictability of the 
size of the ultimate award. Such a fee can be predictable 
only when the components—the hourly rate, the hours 
worked, and the specified enhancements—are also pre- 
dictable. By basing the hourly rate on a predictable fig- 
ure, today’s opinion takes a significant step toward a 
system where fee awards routinely will be settled.1* 

By providing a meaningful benchmark for use by trial 
courts, we also hope to minimize appellate intervention 
into disputes over fee awards. The dissent argues, rather 
counterintuitively, that by providing guidelines to district 
judges we will encourage litigants to challenge the fee 
setting methodology on appeal in this court. We en- 
courage no such conduct. First, by acknowledging our 
routine use of an attorney’s customary billing rates to 
determine the reasonable hourly rate, we reaffirm past 
practice. Our adherence to precedent will not raise false 
hopes of successful appeals. 

In contrast, it is the approach employed by the district 
court and defended by the dissent that gives rise to 
frequent appeals. Because no litigant can be sure that 
the fee award represents the prevailing attorney’s “true 

106 Notwithstanding the benefits of greater predictability, 
the dissent asserts that use of historical billing rates will give 
defendants less incentive to settle, because they “will benefit 
from the happenstance that plaintiff’s counsel historically 
charged lower fees than those prevailing in the community.” 
Dissent at 9. This comment ignores the fact that their 
opponents’ attorneys fees—for which they will ultimately be 
liable if plaintiffs’ claims are adjudged valid—will increase in 
direct proportion to their improper refusal to settle. More 
over, if a plaintiff’s lawyer charged fees higher than the going 
rate, as might well be the case for many private law firms 
litigating pro bono publico, the purported disincentive to settle 
would be reversed. 

107 See id. at 13-14 & n.13.
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value,” he will have an almost irresistable incentive to 

seek an opportunity to convince this court that the dis- 
trict judge abused his discretion. Indeed, in many in- 

stances he will have good cause for his ire: the inevita- 
ble variability and inconsistency of the “true value” ap- 
proach creates an ever growing pool of litigants with 
genuine grievances. Rather than review an essentially 
unguided albeit conscientiously made guess as to the true 

worth of an attorney, it is preferable to articulate objective, 
congressionally-inspired standards in advance. Proper ap- 
plication by the district courts in the first instance should 
minimize the need for appellate review. In the words 
of one scholar, “a more rational and consistent approach 

among the courts would greatly reduce the existing ne- 

cessity of relitigating the ground rules in each case.” 1° 

38. The Dissent 

Although we have fully answered the dissent’s objec- 

tions at the appropriate points in our opinion, we feel 

compelled to point out two conceptual flaws which, we 
respectfully submit, permeate the dissent’s analysis. 

First, in claiming that our approach contravenes the 
“anambiguous intent of Congress,”’ the “express ad-. 
monition” of the Supreme Court,”° and “an unbroken 
line of cases in this circuit,’™ the dissent vastly over- 
states its case. Because our task is one of statutory con- 
struction, and because legislative history is a uniquely 
valuable tool in that endeavor, a closer look at the dis- 
sent’s argumentation on this point provides a useful 
illustration. 

In claiming that our construction is foreclosed by the 
legislative history, the dissent accurately points out that 
the Senate Committee Report cited three district court 

108 Berger, supra note 49, at 293. 

+ 109 Dissent at 2. 

110 Td. 

111 Td. at 3. 
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cases as correctly applying the “appropriate stand- 

ards.” But the dissent’s quotation from the first case, 

Stanford Daily v. Zurcher; to the effect that “[t]his 
court does not accept the attorneys’ usual billing rates 

as definitively fixing their billing rates for this litiga- 

tion,” ** is beside the point because we do not consider 
it definitive either. Indeed, the district court in the very 
next sentence suggested, consistent with our analysis, 

why such rates should be only presumptively binding: 
“(T]he simple fact [is] that attorneys may be leaving 

the area of their professional expertise in taking on pro 
bono publico litigation and that, as a result, their billing 

rates should refiect this fact.” * Because the attorney’s 

rates “eompare[d] favorably with the rates charged by 

other attorneys in this area . . . [and because] these 

rates reflected the attorneys’ expertise,” the judge 

granted the fee request with only a minor modification.2* 

A clearer example of the methodology we outline today— 

128. Rep. No. 1011, 94th Cong., 2d Sess. 6, reprinted in 
1976 U.S. CopE Cone. & Ap. NEws 5908, 5913. 

118 64 F.R.D. 680 (N.D. Cal. 1974), aff'd, 550 F.2d 464 (9th 
Cir. 1977), rev’d on other grounds, 436 U.S. 537 (1978). 

114 Td. at 684 (emphasis added). 

115 Jd, This passage, which applies a private firm’s historical 
billing rate to litigation undertaken pro bono publico, answers 
the dissent’s query as to the status of a private law firm acting 

in this capacity. See dissent at 5n.4. Our decision in Copeland 
v. Marshall, 641 F.2d 880 (D.C. Cir. 1980) (en banc), also 
adopted the customary billing rate of a law firm working pro 
bono publico as the “reasonable hourly rate” for purposes of 
awarding attorneys fees, see id. at 887-88, 902, as the dissent 
recognizes, see dissent at 7 n.6. 

116 64 F.R.D. at 685. In arriving at its fee award, the district 
court never considered the criteria advanced by the dissent to 
determine the “true value” of attorneys’ services. Apparently, 
the judge made his calculation based solely on “affidavit[s] 
[submitted by plaintiff’s attorneys which] . . . provide infor- 
mation concerning their individual billing rates for fixed-fee 
services.” Id. at 684.
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reference to the customary billing rate followed by com- 

parison to the prevailing community rate to ensure that 

the attorney’s customary rate is reasonable—could hardly 
be hoped for. 

The dissent also cites Swann v. Charlotte-Mecklenburg 
Board of Education*™” for the proposition that “Congress 
did not intend to use historical billing rates as a cap on 

fee awards.”* The district judge may have based his 
award on the “[flees paid to opposing counsel’, as the 

dissent suggests. But we will never know, because he also 

listed eight other factors, including such surrogates for 

historical billing rates as “[l]oss of other business” and 
“(flees customarily charged for similar services.” 2” 
The mystery must remain unsolved because, after com- 

menting casually on the eight factors, the judge con- 
cluded by saying: “Based on all the factors noted above 

... I find that plaintiffs’ counsel are entitled to a fee of 

$175,000.00 for their services.” “4 Given the conclusory 

manner of this congressionally-approved fee caleulation, 

it is not surprising that the Supreme Court has rejected 

the dissent’s implicit assumption that Congress .intended 

the methodology of these cases to be followed closely; 

otherwise, the Court could not have mandated the lode- 

star method of fee-setting in the face of Swann. The 
dissent therefore surely overstates its case to say that 

this decision forbids the use of customary billing rates 

as presumptively reasonable hourly rates. (The third case 
cited in the Senate Report, Davis v. County of Los An- 
geles, concerned a “privately funded non-profit public 

interest law firm” for which past billing rates were un- 

117 66 F.R.D. 483 (W.D.N.C. 1975). 

118 Dissent at 4 n.3 (citation omitted). 

119 66 F.R.D. at 485. 

120 Td, at 486. 

121 Jd, 
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available.’ That court did not reach the question we 
decide today.) 

More fundamentally, the dissent’s reasoning—that be- 
cause the legislative history does not explicitly endorse 

the approach we adopt today that it therefore precludes 

it—is difficult to fathom. To begin with, our approach, 
by in effect setting the reasonable hourly rate at the 

opportunity cost of litigating civil rights claims, fully 

satisfies Congress’s objective of encouraging meritorious 
litigation without awarding “windfall” fees. Even if not 

explicitly endorsed by the text of the statute and the his- 
tory of its passage, the dissent cannot logically leap to 

the conclusion that our construction is forbidden. The 
committee reports and floor debate do not explicitly en- 
dorse the “true value’ formula that the dissent would 

affirm either. Rather than hiding behind a nonexistent 
congressional intent,.the dissent should defend its pre- 
ferred fee setting approach on the basis of its consistency 
with the statutory scheme and with recent pronounce- 
ments of the Supreme Court. 

Second, the dissent’s approach is schizophrenic. It 

seeks to distance itself from use of customary billing 

rates because it feels incompetent to “plumb the mys- 
teries of economic analysis,” 7 yet at the same time it 

endorses an approach that requires district judges to 
duplicate the free market and ascertain an attorney’s 

“true value” by comparing his skill, experience, and rep- 

utation to lawyers who bill paying clients. The dissent 
is willing to compare fee applicants to private sector at- 
torneys, but it is curiously unwilling to use the market 
rates of the attorneys themselves. The dissent’s attempt 
to unhook the customary billing rate from both private 

and nonprofit law firms must founder, because the entire 

1228 Empl. Prac. Dec. (CCH) 9444, at 5049 (C.D. Cal. 
1974). 

128 Dissent at 3.
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lodestar framework mandated by the Supreme Court 
makes private attorneys’ hourly rates the baseline for 
comparison. After all, “[i]n order to establish a mar- 
ket value for the services of a lawyer who does not have 
an hourly rate set by the marketplace, it is necessary to 
look to the rate charged by comparable attorneys who 
do,” 174 

The implication of this point is important. Contrary 
to the dissent’s accusations, the approach set out above 
does not discriminate between private and: nonprofit law 
firms—the inquiry is the same. For private law firms, 
the prevailing market rate for the firm’s services is pre- 
sumptively found in the firm’s customary billing rates. 
For nonprofit law firms, the objective is still to determine 
the prevailing market rate for that firm’s services; but 
because such firms have no past billing history, a proxy 
for the actual market rate of the firm’s services must 
be found by examining the rates prevailing in the com- 
munity for similar services by lawyers of reasonably 
comparable skill, experience and reputation. 

4. Summary 

When the costs of litigating attorneys fees are unavoid- 
able, and they may be when firms with no relevant billing 
histories are involved, they must be tolerated2> But 

12¢ Berger, supra note 49, at 324. 

125 These costs include undercompensating as well as over- 
compensating lawyers. The hourly rates found “reasonable” 
by courts have varied by a remarkable degree. See supra pp. 
14-16. Compare King v. New Hampshire Dep’t of Resources 
and Economic Dev., 562 F.2d 80, 88-84 (1st Cir. 1977 ) (Coffin, 
J.) (fee award averaging $11 per hour upheld as reasonable), 
with Wehr v. Burroughs Corp., 477 F. Supp. 1012, 1028 app. 
A (W.D. Pa.) (fees up to $125 per hour approved), aff’d as 
modified, 619 F.2d 276 (8d Cir. 1980). See generally B. SCHLEI 
&. P. GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1501 
(1983) (“Hourly rates vary dramatically.” (footnote omit- 
ted)) ; id. at 1501-03 n.61 (citing cases). The reported cases 
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when fixed market rates already exist, there is no good 
reason to tolerate the substantial costs of turning every 
attorneys fee case into a major ratemaking proceeding. 
In almost every case, the firms’ established billing rates 
will provide fair compensation. The established rates 
represent the opportunity cost of what the firm turned 
away in order to take the litigation; they represent the 
lawyers’ own assessment of the value of their time. To 
the extent unusual circumstances exist, those exceptional 
circumstances are best taken into account in adjustments 
of the lodestar. 

The trial court here improperly based the hourly rates 
on its own unguided assessment of the “true value” of 
the attorneys’ services. The proper approach is simpler 
and less arbitrary, as we have set forth above, and which 
may be summarized: The party seeking compensation 
should provide evidence of the rates charged by the firm 
for performing similar work in private representations. 
As the Supreme Court said in Blum, “the critical in- 
quiry in determining reasonableness is . . . the appropri- 
ate hourly rate. And the rates charged in private repre- 
sentations may afford relevant comparisons.” *% When 
the firm has been engaged “in private representation,” 
as Bredhoff & Kaiser has been, we can think of no more 
“relevant comparison” that “the rates charged in private 
representation” by Bredhoff & Kaiser itself. Next, the 
court may then “bracket” this rate by establishing that 
it falls within the rates charged by other firms for simi- 
lar work in the same community. Again, as Justice 
Powell said in Blum (in the context of determining a 
non-commercial rate), “the burden is on the fee applicant 
to produce satisfactory evidence . . . that the requested 

indicate that many courts award fees that are below the 
attorney’s normal hourly rates. In this circuit. the United 
States Attorney has resisted paying more than $75 per hour to 
any attorney, regardless of that attorney’s normal billing rate, 

126 Blum v. Stenson, 104 S. Ct. 1541, 1547 & n.11 (1984).



42 

rates are in line with those prevailing in the community 

for similar services by lawyers of reasonably comparable 

skill, experience and reputation.”** So long as the 

firm’s own rate falls within the rate brackets, it is the 

market rate for the purposes of calculating the lodestar. 

Any adjustments or enhancements should be made during 

the “subjective” phase of the fee setting procedure, using 

the guidelines set forth in Hensley and Blum.”* Such 

adjustments should be made only for exceptional circum- 

stances, and should be carefully and precisely explained. 

The above approach is in complete accord with the con- 

gressional objective as interpreted by the Supreme Court. 

The hourly rates Bredhoff & Kaiser lawyers were happily 

receiving from other clients were surely “adequate to 

attract”? them to this litigation; substantially more, as 

was granted by the trial court here, would produce the 

very windfall Congress and the Supreme Court have said 
should be avoided.%* Because the district court applied an 

127 Td. 

128 Laffey cross-appeals, seeking to have the issue of en- 

hancement of the lodestar remanded if the hourly rates are 

reduced. In Blum the Supreme Court held that an upward © 

adjustment for quality may be justified “only in the rare case 

where the fee applicant offers specific evidence to show that 

the quality of service rendered was superior to that one rea- 

sonably should expect in light of the hourly rates charged and 

that the success was ‘exceptional.’” Jd. at 1549. In this case, 

there simply was no specific evidence that plaintiffs’ counsel 

provided services that were “superior” to those services pro- 

vided at the firms’ normal rates. In addition, the trial judge 

expressly found that “[t]he case... simply was not ‘excep- 

tional’ as that term has been defined by the Court of Appeals.” 

Laffey v. Northwest Airlines, Inc., 572 F. Supp. 354, 377 (D.D.C. 

1983). Therefore, the district judge has already found that 

under the controlling law established by Blum plaintiffs’ coun- 

sel do not qualify for a “quality” multiplier. 

“129 And give added endorsement to the famous description 

by Lord Denning M.R. of the attorney fee system in the United 

States: “As a moth is drawn to the light, so is a litigant 
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incorrect legal standard in that it relied not at all on the 

past billing histories of the law firms representing the 

prevailing plaintiffs, and instead attempted to assess the 

‘¢~ye value’ of their services, we must reverse and 

remand. 

B. Allotment of Tasks 

The appellants also object to the allotment of tasks be- 

tween partners, associates, and paralegals. They object 

that the fees have artificially been elevated because part- 

ners have performed many tasks that would have been 

performed by associates at other law firms.°° The crux 

of their argument is that setting the “true value” of 

a firm’s services requires an analysis somewhat more 

probing than looking merely to the hourly rates; it re- 

quires an analysis of the firm’s staffing patterns. The 

analysis requested is not far different from that which 

a sophisticated client—who recognizes that the lowest 

hourly rate will not always generate the lowest overall 

bill—would make in an arm’s length negotiation. 

If this court were to adopt the approach followed by 

the district court, there would be some merit to this 

argument. Hourly rates—whether for lawyers or for 

steelworkers—are to some degree a function of produc- 

tivity. Productivity, for lawyers and steelworkers alike, 

reflects both individual efficiency and capital investment. 

Some lawyers are simply more efficient than others; others 

are more productive because sophisticated support sys- 

tems allow them to produce more in less time than other 

lawyers without such support. Given that the level of 

  

drawn to the United States. If he can only get his case into 

their courts, he stands to win a fortune. At no cost to him- 

self; and at no risk of having to pay anything to the other 

side.” Smith Kline & French Laboratories Ltd. v. Bloch, [1983] 

1 W.L.R. 730, 733 (C.A. 1972). 

180 Brief of Northwest Airlines, Inc. at 46-51.
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Support could affect the productivity of two lawyers of equal ability, a “true value” analysis of a firm’s worth would have to include examination of the factors affect- ing productivity in the firm’s structure. The same lawyer might have an equal value on a per case basis whether as a single practitioner with one Secretary or in a large firm supported by legal associates, paralegals, a battery of secretaries, word processing equipment and automated legal research tools. However, that same lawyer would obviously be worth much more per hour if he were working in a large firm supported by every con- ceivable human and electronic aid than as a solitary practitioner with minimum assistance. 

Experienced partners, for example, are generally con- sidered most productive when their time is spent super- visng less experienced attorneys. In this case, however, nearly two-thirds of the hours billed were billed by part- ners. This indicates that the lower priced—if equally talented—partners here did work that would not have been done by partners at a more highly leveraged firm. A private client would take such factors into account in comparing fees. A court setting a “true value” on a. firm’s services would be obligated to consider such factors —and they are almost infinite in their variability—in constructing the ideal fee package for the firm, 
However, by deferring to the market we have obviated the need to set a “true” staffing pattern to go along with a “true value” set on the firm’s services. The record in- dicates that Bredhoff & Kaiser staffed this case much as it would a case for a paying client. The market has found Bredhoff & Kaiser’s staffing patterns—combined with their normal hourly rates—to produce an overall bill in accord with their market value. This market- tested allotment of both tasks and fees is not to be ques- tiened by this court so long as it is reasonable. 
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C. Contingency Adjustment 

The trial court doubled the lodestar on the merits to account for a “risk factor.” Northwest argues that this 
adjustment was unwarranted. 

1. Contingency Multiplier 

The appellants characterize the contingency award as 
refiecting only the odds at the outset of the case. They 
claim that “[t]he district judge reasoned that, because 
he believed that plaintiffs’ chance of success at the out- 
set of the litigation was 50%, a doubling of the lodestar 
was mathematically necessary to account for the coun- 
sel’s risk.” 18 Under this approach, the contingency mul- 
tiplier represents simply the inverse of the risk factor. 

Such an approach is presumably based on a goal of 
making “fee award cases as attractive to lawyers as their 
‘usual’ cases.” Taken to its logical extreme, such an ap- proach would engender results which would be at odds with current practice. For 

if the plaintiff’s chance of success was less than one- half, the fee should be multiplied by a factor greater than two. In theory, there should be no upper limit to this process: when the chance of success was one in fifty, the fee should be multiplied by fifty, and so forth. But commentators and courts have not gone this far.1%3 

Other consequences of this approach lead to graver crit- icisms. The award would be greatest when the losing party was most unreasonable in litigating its case, creat- a perverse penalty for those least culpable“ In most 

  

181 See id. at 52-62. 

182 Td, at 52, 

_ 8 Leubsdorf, The Contingency Factor in Attorney Fee Awards, 90 YALE L.J. 478, 481 (1981) (footnotes omitted). 
14 See Ursic v. Bethlehem Mines, 719 F.2d 670, 673 (3d Cir. 1983) ; Leubsdorf, supra note 133, at 488-90, “
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eases the chances of winning could not be set with any- 
thing approaching mathematical precision, and so vast 

increases in attorneys would derive from a spurious 

mathematical base.*> Even if the chances of winning 
could be precisely assessed, moreover, the net effect of 

such a system would be to make a marginal case as at- 

tractive to bring as a very strong case—leading, one 

commentator has speculated, to a situation in which every 

conceivable claim would be litigated, subject only to the 

ability of the courts to handle the burden.** If the ca- 
pacity of the judicial system remained constant, these 

marginal claims would displace civil rights cases with 
a greater probability of success. The net effect would be 

a dilution in the deterrent force of the civil rights 
statutes. 

Had the trial judge applied such a crude multiplier, he 
clearly would have misapplied the controlling law. The 

statute allows awards only to prevailing parties. To mul- 

tiply all awards to account for the risk of losing would 

ultimately generate a pool of legal fees sufficient to com- 
pensate all attorneys bringing all civil rights suits; the 
fund generated would differ from insurance only in the- 
manner in which it was collected and distributed.*®” While 

185 See Leubsdorf, supra note 133, at 485-88. 

186 See id. at 491-93, 499. 

187 See Murray v. Weinberger, No. 83-1680, slip op. at 18-14 
(D.C. Cir. 24 Aug. 1984). It perhaps bears noting that a 
multiplier approach would be far less fair in its distributional 
effects than an insurance system. Bringing a promising claim 
that loses would yield no compensation to the attorney; bring- 
ing a near-frivolous claim that wins would yield exceptionally 
high attorneys fees to the prevaling party. The net effect is 
a small transfer of wealth from the least reasonable losing 
parties to the least reasonable prevailing parties, and a sub- 
stantial transfer of wealth from the most reasonable. losing 
parties to the least reasonable prevailing parties. There is no 
reason to assume that the distributive effects would average 
outovertime. . oo ‘ ces 

47 

such a scheme is arguably desirable, it clearly is not the 
one adopted by Congress.1** 

The Supreme Court has emphasized the congressional 
intent to award fees only to prevailing plaintiffs. In 
Hensley the Court ruled that no attorneys fees could be 
granted for claims unrelated to those for which relief was 
granted. The Court reasoned that “[t]he congressional 

intent to limit awards to prevailing parties requires that 
these unrelated claims be treated as if they had been 
raised in separate lawsuits, and therefore no fee may be 
awarded for services on the unsuccessful claim.” 7° The 
Court later added that “Congress has not authorized an 
award of fees whenever it was reasonable for a plaintiff 

188 The Court [in Blum] raised a further question, however, 
of “whether the risk of not being the prevaling [sic] 
party... may ever justify an upward adjustment.” [Blum 
v. Stenson, 104 S. Ct. 1541, 1550 n.17 (1984).] This 
question is perceptive; it focuses attention on the intent 
of the Fees Act. Only “prevailing parties” are to qualify 
for a “reasonable fee” in the first place. This “prevailing” 
threshold was the mechanism chosen by Congress to deter 
meritless litigation. Supplying a bonus for accepting mar- 
ginal or risky cases would certainly be at odds with this 
policy. In fact, a contingency bonus could attract com- 
petent counsel away from prosecuting clear violations of 
rights in favor of cases with a higher potential award. 
If the contingency argument is based on the notion that 
fees in this risky case may offset expenses of other unsuc- 
cessful suits, the problem of encouraging marginal litiga- 
tion is compounded by the reasonable question of “why 
the subsidy [for unsuccessful litigation] should come 

from the defendant in another case.” 

Address by Randall Rader, Second Institute on Federal Civil 
Procedure (Houston, Tex. May 1984) (unpublished manu- 

script entitled The Fee Awards Act of 1976: Examining the 

Foundation for Legislative Reform of Attorney Fees Shifting 
27) (footnotes omitted) (second quotation from Leubsdorf, 
supra note 133, at 489). 

189 103 S. Ct. 1933, 1940 (1983) (footnote omitted).
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to bring a lawsuit or whenever conscientious ¢otinsel tried . 
the case with devotion and skill.’ 1*° 

The same logic which restricts compensation to those 

portions of a lawsuit directly related to the relief pro- 
cured also forbids multiplying attorneys fees so as ef- 

fectively to compensate counsel for other, losing claims 
which may be brought. The prevailing party may expect 

full compensation for prevailing claims; there is no pro- 
vision for compensating losing, unrelated claims in the 
same case, or other losing cases which might or might 
not involve the same parties. Any crude multiplier de- 
rived simply from the plaintiff’s chance of success must be 
rejected as contrary to the congressional scheme. 

2. Contingency Enhancement 

Laffey argues, however, that the district court em- 
ployed a more sophisticated analysis than simply assessing 
the plaintiffs’ initial chance of success. Laffey character- 
izes the relevant inquiry as looking not only to the initial 
outlook for success, but also to the magnitude of what 
was placed at risk. Under this more complex analysis, 
Laffey argues, the trial judge found that a doubling of 
the merits lodestar was required to compensate the plain- 
tiffs fully in this particular case. In effect, Laffey argues, 
given the uncertainty of prevailing (and hence receiv- 
ing payment) and the prospect of large outlays of time 
and money, a rational lawyer would expect twice the 
going rate to account for that uncertainty. 

Although a contingency multiplier would fully subsidize 
unsuccessful suits and encourage the filing of nonmeri- 
torious claims, both effects in contravention of the stat- 
ute’s purpose and the Supreme Court’s decision in 
Hensley, the propriety of an enhancement to the award 

140 Td. at 1941. 

141 Brief for Appellees at 50-68. 
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is less clear. In Stanford Daily v. Zurcher “2—which was 
cited by the Senate Committee Report as “correctly ap- 
pl[ying]” the “appropriate standards” **—the court held 

that it “[c]learly . . . must increase the fees award... 

to reflect the fact that the attorneys’ compensation, at 

least in part, was contingent in nature.”*** But the 
court’s reason for making this adjustment was that “the 
contingent fee insures that counsel are compensated not 
only for their successful efforts but also for unsuccess- 

ful litigation. . . . [O]ver the long run, substantial fees 

awards in successful cases will provide full and fair com- 
pensation for all legal services rendered to all clients,” 14° 

Obviously, the California district court’s reasoning flatly 
contradicts the Supreme Court’s holding in Hensley that 

unsuccessful counts (and suits) do not qualify for an 
award of attorneys fees under the Act. In Blum, decided 
this Term, the Court made the propriety of contingency 
enhancements ever more suspect by reserving the ques- 
tion in such a way as to indicate that it had grave doubts 
as to whether such adjustments should ever be made: 
“We have no occasion in this ease to consider whether the 
risk of not being the prevailing party ... may ever 
justify an upward fee adjustment.” 14¢ 

Regardless whether contingency enhancements are ever 

warranted, it is clear in this case that a showing suf- 
ficient to qualify plaintiffs’ counsel for an enhancement 

cannot be made. The Supreme Court and this court have 
made it clear that “enhancements” are to be awarded 

only in the exceptional case. The Blum Court, immedi- 
ately after refraining from deciding whether contingency 

142 64 F.R.D. 680 (N.D. Cal. 1974), aff'd, 550 F.2d 464 (9th 
Cir. 1977), rev’d on other grounds, 486 U.S. 587 (1978). 

1443S. Rep. No. 1011, 94th Cong., 2d Sess. 6, reprinted in 
1976 U.S. CopE Cone. & Ap. NEws 5908, 5913. 

144 64 F.R.D. at 686, see supra p. 17 & n.64. 

145 Td. at 685. 

1461048. Ct. 1541, 1550 n.17 (1984).
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adjustments would be appropriate because the issue was 
not raised in the fee request, did “reiterate what was 
said in Hensley,” that “in some cases of exceptional suc- 
cess an enhancement award may be justified.” 47 Fol- 
lowing the Supreme Court’s suggestion, this court ap- 
plied “[t]he principle that only rare and exceptional cir- 
cumstances can justify an upward adjustment of the 
lodestar” *** to an enhancement made to reflect “the con- 
tingency of payment due to the risk of losing on the 
merits.” **? 

In this case, the district court applied an erroneous 
legal standard when it assumed that plaintiffs’ counsel 
were “entitled” * to a contingency enhancement. As we 
stated only last month in Murray v. Weinberger, “an up- 

M7 Id. at 1550 (quoting Hensley v. Eckerhart, 108 S. Ct. 
1933, 1940 (1983) ) (emphasis added). 

“48 Murray v. Weinberger, No. 88-1680, slip op. at 8 (D.C. 
Cir. 24 Aug. 1984). 

149 Td. at 4; see id. at 16. 

The dissent’s reading of Blum to say that contingency ad- 
justments are appropriate in cases that are not exceptional 
is simply not the law of this circuit (as well as being an 
erroneous interpretation of Blum, we believe). See id. at 16. 
Even before this court’s decision in Murray, it would have 
been incorrect to sanction the routine award of contingency 
enhancements. In Copeland we observed that “an hourly rate 
underlying the ‘lodestar’ fee itself’ may “comprehend[] an 
allowance for the contingent nature of the availability of fees.” 
641 F.2d 880, 893 (D.C. Cir. 1980) (en banc). The lodestar 
figure may therefore inherently include an adjustment for the 
possibility of not prevailing on the merits, see Murray v. 
Weinberger, No. 83-1680, slip op. at 15; Copeland v. Marshall, 
641 F.2d at 917-19 (Wilkey, J., dissenting), despite the dili- 
gent efforts of district judges to separate the two, see National 
Ass’n of Concerned Veterans v. Secretary of Defense, 675 F.2d 
1319, 1328 (D.C. Cir. 1982) (per curiam). 

160 Laffey v. Northwest Airlines, Inc., 572 F. Supp. 354, 
878 (D.D.C. 1983). 
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ward fee adjustment to compensate for the risk of los- 
ing—if ever appropriate (and Blum did not decide that 
it ever would be appropriate) —is permissible only in an 
exceptional case.” 5 Whatever the Supreme Court meant 
by the term “exceptional,” this case does not fall within 

its embrace. The district court found that the plaintiffs’ 
initial chance of success was 50 percent. That chance of 
winning reflects the norm for litigated cases—in the 
average case, one side will win, one will lose. The level 
of risk was not unusual. Since this case did not present 
an exceptional level of risk, no risk enhancement should 
be awarded. 

D. Attorneys Fee Litigation 

Northwest objects to the magnitude of the award for 
litigating the attorneys fee issue. In addition to various 
specific objections, Northwest notes that more attorneys 
worked on the fee request than ever worked on the merits, 
and that more hours were billed on the fee request than 
were billed in any given year on the merits.2 

We are, quite frankly, aghast at the hours devoted to 
the fee request. The award of fees for 3,400 hours of at- 
torney time shows clearly that this fee request did turn 
into just the sort of “second major litigation” feared by 
both this and the Supreme Court; the prodigious consump- 
tion of lawyers’ hours and judicial time should give pause 
to anyone concerned with the allocation of legal resources. 
And it is for this reason, aside from the fact that it is 

151 No. 83-1680, slip op. at 16 (D.C. Cir. 24 Aug. 1984). 
We remanded in Murray because, on the record in that liti- 
gation, the district court was not foreclosed from finding 
that case to be “exceptional” within the meaning of Blum. 
In this case, however, the trial court’s factual findings indi- 
cate that this is not an exceptional case. The judge’s findings 
in this regard are not an abuse of discretion. 

182 572 F. Supp. at 379. 

183 Brief of Northwest Airlines, Inc. at 13, 64-65.
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basically fair to all concerned, that we have settled on 
the fee per hour customarily charged for similar work 
by the law firm making the claim as the most objective 
market rate and simplest for the court to administer. . 

At the same time, we cannot say that the district 
court erred. Northwest objects to three major compo- 

nents of the fee award—the hours spent preparing an 
affidavit reciting the history of the case, time spent on 
interfirm meetings between the two firms involved in 
the fee request, and time spent in pre-application 
discovery. 

The trial court adequately addressed each of these 
issues. The judge specifically noted that the lengthy 
affidavit recounting the case was useful in his disposi- 
tion of the fee request; ** he excluded those hours he felt 
were the result of unnecessary duplication caused by the 
entry of another firm into the case;** and he examined 
the hours spent in discovery for reasonableness. His 
assessment of what constituted reasonable litigation of 
the attorneys fee issue, while perhaps more generous 
than this court might find appropriate on de novo re- 
view, does not constitute an abuse of discretion. 

E. Out-of-Pocket Expenses 

Appellants also challenge the award of certain litiga- 
tion costs to the appellees. The gist of the appellant’s 
argument is that only taxable costs may be awarded in 
addition to fees calculated with regard to the hourly 
rate.2°? 

This interpretation is overly narrow. The compensa- 
tion structure employed by most firms encompasses more 

184 572 F. Supp. at 368. 

185 Jd. at 869. 

158 Td, at 370-71. 

187 Brief of Northwest Airlines, Inc. at 72-75. 
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than hours billed; various expenses incurred by the firm 

are passed through to clients. As several other courts 
have held, “(t]he authority granted in section 1988 to 

award a ‘reasonable attorney’s fee’ included the author- 

ity to award those reasonable out-of-pocket expenses in- 
curred by the attorney which are normally charged to a 

fee-paying client, in the course of providing legal serv- 
ices,” 158 

Since private, for-profit attorneys are involved, this 

court need not attempt to trace an unwavering line be- 
tween those out-of-pocket expenses which are compen- 
sable and those which are not. The line of division— 
as with the hourly rate—should fall where the market 
has placed it. Some law firms routinely pass such costs 
on; others charge slightly higher fees and absorb these 
costs. It would grant a windfall to attorneys to reim- 
burse them for expenses which normally are absorbed 
as part of their overhead; it would penalize them to 
deny compensation for expenses which they expect to pass 

directly to clients. The appellees are entitled to these 

costs upon a showing that such costs are of a type passed 

on by the firms involved to private clients. 

One exception exists to this general rule—those costs 
incurred by plaintiff Laffey herself in the course of liti- 
gating this lawsuit. These expenses are not of a type 
which might be subsumed in legal fees; they were ab- 
sorbed directly by plaintiff Laffey. The legislative rec- 
ord shows beyond doubt that prevailing plaintiffs should 
be compensated for reasonable expenses incurred in liti- 
gating their claim. The costs incurred by Laffey herself 
are therefore compensable. 

The lost wages suffered by Laffey are no different in 

this respect from her actual out-of-pocket expenses. Her 

  

158 Northcross v. Board of Educ., 611 F.2d 624, 639 (6th 

Cir. 1979), cert. denied, 447 U.S. 911 (1980).
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lost income effectively “paid” someone else to take her 
place so that she could pursue the litigation; not to 
compensate her for these costs might force her to choose 

between pursuing a Pyrrhic victory and foregoing a valid 

claim. This is precisely the dilemma from which Con- 

gress sought to free prospective plaintiffs. 

III. CoNcLUSION 

The district court erred in basing the hourly rates on 

the putative “true value” of the firms involved, rather 
than on those firms’ market tested rates. The fee award 
must be recalculated according to the market rates es- 

tablished by those firms in their everyday practice. On 

the facts of this case no enhancements of those market 

rates are warranted. For those two major readjustments 
the case must be remanded. In all other respects, the 

district court’s opinion is affirmed. 
So Ordered. 

1 

WRIGHT, Circuit Judge, dissenting: The majority finds 
error in two aspects of the District Court’s award of 
attorney fees pursuant to 42 U.S.C. § 2000(e)-5k 
(1982) and 29 U.S.C. § 216(b) (1982). First, drawing 

a sharp line between private and nonprofit law offices, 

the court concludes that, for the former, historical bill- 

ing rates are virtually determinative * of the “reason- 

able hourly rate” component of the lodestar calculation 
required by Copeland v. Marshall, 641 F.2d 880 (D.C. 
Cir. 1980) (en banc). Second, the majority finds, de- 
spite the carefully reasoned and meticulously documented 

opinion of Chief Judge Aubrey E. Robinson, Jr., see 

Laffey v. Northwest Airlines, Inc., 572 F.Supp. 354 (D. 

D.C. 1983), that the District Court abused its discre- 

tion in doubling the lodestar figure to account for the 
significant risk incurred by plaintiffs’ attorneys of not 

prevailing and thus not recovering a fee. 

1The majority describes the methodology it adopts as “ty- 
ing the ‘reasonable hourly rate’ to the firm’s own billing 
rates.” Majority opinion (maj. op.) at 28. At the last min- 
ute, however, the court steps back from holding that a private 
attorney’s billing rate conclusively determines the maximum 
rate allowable for a fee award. Having determined the rates 
charged in private representation, the District Court ‘may 
then ‘bracket’ this rate by establishing that it falls within 
rates charged by other firms for similar work in the same 
community.:* * * So long as the firm’s own rate falls within 
the rate brackets, it is the market rate.” Maj. op. at 42 (em- 
phasis in original). As a practical matter, however, it makes 
little difference whether the private billing rate is conclu- 
sive or merely is presumptively determinative of the mar- 
ket rate. As this case demonstrates, attorneys in a given com- 
munity charge a wide range of rates. Almost invariably, the 
defendant will be able to find at least one private firm in the 
community that charges a lower rate than the fee applicant 
for similar work. Thus in all but the rarest cases “bracket- 
ing” the fee applicant’s billing rate is an empty gesture that 
will yield results no different from conclusively setting the 
reasonable hourly rate as equivalent to the firm’s historical 
billing rate.



2 

In my judgment, neither conclusion is warranted un- 

er existing law. Given the unambiguous intent of Con- 

“ress, recent pronouncements by the Supreme Court, and 

he controlling precedent in this circuit, there is simply 

10 room for the majority’s view that the amount of the 

‘ee award should turn on the nature of the practice the 

awyer has chosen to follow rather than the customary 

‘ee prevailing in the community for lawyers of com- 

yarable skill, reputation, and experience. Nor can I 

agree that the District Court erred in its calculation of 

a contingency multiplier. The legislative history of the 

relevant attorney fees acts and the en banc decision in 

Copeland, supra, preclude the view that increasing the 

award to account for the risk of non-success constitutes 

an error of law. See also Blum v. Stenson, US. 

, 104 S.Ct. 1541, 1550 (1984) (Brennan, J. 

  

  
  

concurring). (Supreme Court decisions not yet appear- 

ing in U.S. Reports will hereinafter be cited only to 

Supreme Court Reporter.) Thus reversal is appropriate 

only if we find that the District Court abused its dis- 

cretion. Hensley v. Eckerhart, 103 S.Ct. 1938, 1941 

(1983) (opinion by Powell, J.); Copeland, supra, 641 

F.2d at 901. Yet, presumably because the thoroughness 

of the District Court’s opinion makes the task all but 

impossible, the majority makes no serious effort to justify 

its finding of abuse of discretion. Instead, under the 

guise of applying the appropriately deferential standard 

of review, the majority substitutes its judgment for that 

of the District Court. This approach not only disregards 

the clear mandate of the en banc decision in Copeland, 

put also, contrary to the Supreme Court’s express ad- 

monition to avoid engendering a “second major litiga- 

tion” over attorney’s fees, Hensley, supra, 103 §.Ct. at 

1941, serves to encourage disappointed fee litigants to 

persist in pursuing their claims in this court. Accord- 

ingly, I dissent. 

2 
oO 

I 

A 

Buoyed by its confidence in the inevitable beneficence 

and efficiency of the free market’s “invisible hand,” the 

majority holds that the District Court erred in award- 

ing fees at variance with those charged other clients in 

private litigation. I agree that the appropriate inquiry 

is to determine the prevailing market rate for complex 

federal litigation. Blum v. Stenson, supra, 104 S.Ct. at 

1547 n.11. I need not, however, plumb the mysteries of 

economic analysis to evaluate the validity of the ma- 

jority’s view that the historical billing rate of a private 

law firm necessarily corresponds with the market value 

of its services. In my judgment, the analysis adopted by 

the majority is expressly foreclosed by the legislative his- 

tory of the attorney fees acts, Supreme Court precedent 

construing those acts, and an unbroken line of cases in 

this circuit. 

The task of determining the appropriate methodology 

for evaluating the reasonableness of fee awards “begins 

and ends with an interpretation of the attorney’s fees 

statute.” Blum, supra, 104 S.Ct. at 1546. Congress has 

made clear its intention that the same standards govern 

under all of the myriad statutes permitting the award of 

attorney fees to prevailing parties.” See, ¢.g., S. Rep. 

No. 94-1011, 94th Cong., 2d Sess. 1, 6 (1976) (herein- 

after cited as Senate Report) (42 U.S.C. § 1988 adopted 

to achieve consistency in attorney fees provisions of civil 

rights laws); Hensley, supra, 103 S.Ct. at 1939 n.7; 

Jordan v. U.S. Dep’t of Justice, 691 F.2d 514, 523 n.89 

(D.C. Cir. 1982). Yet the legislative history of none of 

the attorney fees statutes offers support for the ma- 

jority’s conclusion that a private attorney’s historical 

2 See E. LARSON, FEDERAL COURT AWARDS OF ATTORNEY’S 

Frrs 301-302 (1981) (listing 54 federal statutes authorizing 

award of attorney’s fees).
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billing rate is presumptively congruent with the market 
value of his services. Indeed the legislative history clearly 
negates precisely the analysis the majority today adopts. 
In enacting the Civil Rights Attorneys’ Fees Awards Act of 

1976, 42 U.S.C. § 1988 (1982), Congress indicated that 
“(t]he appropriate standards [for measuring the reason- 

ableness of attorney fees] * * * are correctly applied in 
such cases as Stanford Daily v. Zurcher, 64 F.R.D. 680 

(N.D. Cal. 1974) * * *.” Senate Report at 6. In Stan- 
ford Daily the court, in determining the appropriate fee 

award to a private attorney, explicitly stated, “This court 
does not accept the attorneys’ usual billing rates as defin- 
itively fixing their billing rates for this litigation.” 64 
F.R.D. at 684 (emphasis added) .* 

$The Senate Report also cited Swann v. Charlotte- 
Mecklenburg Board of Education, 66 F.R.D. 483 (W.D: N.C. 
1975), as applying the correct methodology. In Swann the 
court, in determining the amount of the fee award, looked to 
the rate charged by opposing counsel. Id. at 485. Like Stan- 
ford Daily, Swann makes clear that Congress did not intend 
to use historical billing rates as a cap on fee awards. E. LarR- 
SON, supra note 2, at 196. 

The majority’s reading of Stanford Daily to support its- 
holding, maj. op. at 37-38, requires the use of mirrors. The 
Stanford Daily court—consistent with the approach adopted 
in Copeland v. Marshall, 641 F.2d 880 (D.C. Cir. 1980) (en 
banc), applied by the District Court in this case and endorsed 
in this dissent—looked at the historical billing rates of the 
private attorney and concluded that they conformed to the 
customary rate prevailing in the community. It did not sug- 
gest that the billing rate was dispositive provided only that 
some attorney somewhere could be found who charged more 
than that fee and some attorney somewhere could be found 
who charged less. No such mechanical and artificial “bracket- 
ing’ was applied. Indeed, the court took pains to explain 
that the billing rates of the private attorney were the appro- 
priate yardstick only because they “compare favorably with 
the rates charged by other attorneys in this area for work 
involving complex questions of fact and law.” 64 F.R.D. at 
685. To defend its strained reading of the case, the majority 
must seize on the word “definitively” in the statement in 
Stanford Daily that “[t]his court does not accept the attor- 

5 

Nor will the legislative history support the majority’s 

view that Congress endorsed a different calculus for 

measuring the reasonableness of attorney fees depending 

on whether counsel is a public interest lawyer or is in 

private practice. As the Supreme Court unambiguously 

neys’ usual billing rates as definitively fixing their billing 
rates for this litigation.” Jd. at 684. As argued earlier, see 
note 1 supra, there is no meaningful distinction in practice 
between “presumptively” conclusive and “definitively” con- 

clusive. 

The majority misreads this dissent to suggest that “because 
the legislative history does not endorse the approach we adopt 
today that it therefore precludes it.” Maj. op. at 39. By 
incorporating by reference the methodology of the cases cited 
in Senate Report, Congress revealed its intent that historical 
billing rates not unilaterally determine reasonable hourly 
rates in civil rights attorney fee awards. Relying on a trans- 
parently empty distinction between “presumptively” and 
“definitively” conclusive, the majority today adopts a method- 
ology directly at odds with that intent. I cannot say it more 
plainly. 

+ Applying a different methodology depending on whether 
the fee applicant can be characterized as a private lawyer 
with regular billing rates, maj. op. at 40-41, is troubling for 
other reasons in addition to the plain incompatibility of this 
approach with the congressional design. First, the District 
Court will often face a difficult definitional problem. The 
status of the private attorney acting pro bono publico, for 
example, is not clear. Second, the majority’s methodology will 
often generate anomalous results. It is entirely conceivable 
that the rate awarded a first year lawyer at a Legal Aid office 
would exceed that awarded to a vastly more experienced at- 
torney whose practice, though private, was deliberately 
geared towards low paying clients. Indeed, the majority’s 
disposition seems to assure precisely this result. In Blum v. 
Stenson, 104 8.Ct. 1541, 1544 n.4 (1984), the Supreme Court 
upheld a reasonable hourly rate of $105 per hour to a Legal 
Aid lawyer with one and a half years of litigating experience. 
This amount appears to exceed the average fee for Bredhoff & 
Kaiser partners with vastly more extensive experience. Brief 
for appellees at Appendix B. Congress did not intend such an 
incongruous result.
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found in Blum, supra, “Congress did not intend the cal- 
culation of fee awards to vary depending on whether 
plaintiff was represented by private counsel or by a 
nonprofit legal services organization.” 104 S.Ct. at 1547. 
For all attorneys, whatever the nature of their practice, 
the District Court’s task is to determine whether the 
“requested rates are in line with those prevailing in the 
community for similar services by lawyers of reason- 
ably comparable skill, experience and reputation.” Id. at 
1547 n.11. See also Davis v. County of Los Angeles, 8 
E.P.D. 1.9444 (C.D. Cal. 1974) (cited in Senate Report 
at 6 as applying the appropriate standard). While the 
rates charged in private representations “may afford 
relevant comparisons,” Blum, supra, 104 S.Ct. at 1547 
n.11, the billing practice of the law office is merely one 
component in an otherwise essentially objective calcula- 
tion. In many instances rates charged private clients 
will serve an evidentiary function of substantiating or 
rebutting other evidence adduced in the fee request, and 
thus will be a valuable indicator of prevailing rates in 
the community. Blum and the legislative history, how- 
ever, quite simply leave no room for the conclusion that 
the District Court commits an error of law by awarding 
attorney fees that are at variance with fees charged by 
the private attorney in other litigation. 

I readily acknowledge, as has the Supreme Court, that 
the determination of the market rate is “inherently diffi- 
cult.” Id. Perhaps also, though I have my doubts,® the 
methodology proposed by the majority is simpler and 
more administrable than that envisioned by Congress. 
But that, of course, is irrelevant given the clarity of the 
congressional design. In my judgment, “[t]he Court has 
simply fixed upon what it believes to be good policy and then patched together a rationale as best it could.” 
Washington Metropolitan Area Transit Authority v. 

5 See text at 11-14 infra. 
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Johnson, 104 S.Ct. 2827, 2887 (1984) (Rehnquist, J., 
dissenting). Indeed, had Congress intended so straight- 
forward an approach as equating market rates with his- 
torical billing rates, it would have said so. That it did 
not is itself a strong indication that a law office’s billing 
practice is to be but one consideration among many in 
the required calculation. 

In an effort to align its policy judgment with the leg- 
islative history, the majority notes that Congress ex- 
plicitly admonished courts to guard against fee awards 
that “produce windfalls to attorneys.” Senate Report at 
6. To award appellees a fee in excess of that charged 
other clients in private practice, the majority concludes, 
would constitute just such a windfall. Maj. op. at 23. 
Whatever its appeal in the abstract, this reasoning was 
expressly rejected both by the Supreme Court and by 
this court sitting en banc. In Blum the Court brushed 
aside the suggestion that the correct fee for a Legal Aid 
office is the cost of rendering the service plus a reason- 
able profit. 104 S.Ct. at 1546 n.6. The appropriate rate 
for Legal Aid attorneys, no different from those in pri- 
vate practice, is that “prevailing in the community for 
Similar services by lawyers of reasonably comparable 
skill, experience and reputation.” Id. at 1547 nll. Even 
if application of the standard yields income in excess of 
that ordinarily received by the law Office, this result can- 
not be “viewed as the kind of ‘windfall profits’ [Con- 
gress] expressly intended to prohibit.” Id. at 1547. 

- Copeland v. Marshall, supra, 641 F.2d 880 (en banc), 
a case involving a private law firm,* makes this point 
with even greater clarity. The court observed that “pay- 
ing. low-salaried attorneys the prevailing market rate 
normally will yield a larger fee than that to which they 
are accustomed,” but found “no flaw” in this result. Id. 

* Copeland involved the fee request of a private firm acting pro bono publico. 641 F.2d at 882 n.1.
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at 899. In fact, the court concluded, computing fees 

“differently depending on the identity of the successful 
plaintiff’s attorney” would produce a windfall for the 
defendant. Id. In many instances the incentive of the 
employers not to discriminate would be diminished if fee 
awards are made to turn on the nature of plaintifi’s 
counsel’s practice. Jd. Moreover, the defendant is “sub- 
ject to a lesser incentive to settle a suit without litiga- 

tion than would be the case if a high-priced private firm 
undertook plaintiff’s representation.” Id.” 

Though the juxtaposition in the above quoted passage 
is between a “private” and a “public interest” firm, the 
reasoning is wholly applicable to the case of a private 

firm whose lower rates reflect “personal professional in- 

terests and the ability of [its] clients to pay.” Nat'l 

Ass’n of Concerned Veterans v. Secretary of Defense, 675 
F.2d 1319, 1825 (D.C. Cir. 1982) (per curiam).* No less 

7 The majority argues that under the methodology it adopts 
the parties will have a greater incentive to settle because the 
reasonable hourly rate will be more predictable. Maj. op. at 
34-35. As discussed in text at 11-14, I have little confidence that 
setting fees according to historical billing rates will be any . 
more predictable than the current approach. In any event, 
even more important than providing an incentive to settle on 
the amount of attorney fees after liability for a civil rights 
violation has been established is the statutory objective of 
encouraging potential defendants to cease violating civil 
rights in the first place. Copeland recognizes that the pros- 
pects of accomplishing the latter goal decrease significantly if 
the potential defendant assumes that the costs of continuing 
its course of action and defending the civil rights suit will be 
less simply by virtue of the nature of the practice plaintiff’s 
private counsel has chosen to pursue. 

5 Repeatedly, this court has recognized that some attorneys 
bill at rates below those obtainable in the market because 
their clients serve the public interest. Nat’l Treasury Em- 
ployees Union v. Nixon, 521 F.2d 317, 322 (D.C. Cir. 1975) 
(Wilkey J., writing for a unanimous court) ; Sierra Club v. 
Gorsuch, 684 F.2d 972, 975 (D.C. Cir. 1982), rev’d on other 
grounds sub nom. Ruckelshaus v. Sierra Club, 108 S.Ct. 3274 
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than when the plaintiff is represented by a public interest 

firm, the defendant’s incentive to cease discriminating or 

settle will be proportionally less if he knows he will bene- 
fit from the happenstance that plaintiff’s counsel histori- 

cally charged lower fees than those prevailing in the 
community. 

Indeed, in case after case in this circuit the court has 

given short shrift to the connected arguments that a 
bright line separates public interest and private law 
firms, and that, for the latter, the market rate presump- 

tively is tied to the historical billing rate. The majority’s 

adoption of these twin propositions in the teeth of an un- 

broken line of contrary precedent is, to say the least, 
startling. In Nat’l Treasury Employees Union v. Nixon, 

521 F.2d 317, 322-323 (D.C. Cir. 1975) (Wilkey, J., 
writing for a unanimous court), the court noted that 
where private counsel “serve organizations for compensa- 

tion below that obtainable in the market because they 

believe the organizations further the public interest,” up- 
ward adjustments in the attorney’s billing rate are nec- 
essary to align the compensation with its reasonable mar- 

ket value.® See also Nat'l Ass’ of Concerned Veterans v. 

Secretary of Defense, supra, 675 F.2d at 1326 (where 

(1983). Nonetheless, the majority concludes that weighing 
this consideration in the fee calculation is inappropriate be- 
cause it “invites courts to reward those plaintiffs who repre- 
sent causes the judge involved finds estimable.” Maj. op. at 
19 n.69 (emphasis deleted). But this argument assumes its 
own conclusion. The trial court’s task is not to weigh which 
causes it finds deserving but objectively to determine the rate 
prevailing in the community for similar services. If the court 
finds a differential between the firm’s billing rate and the pre- 
vailing rate, it may reflect the firm’s choice to bill its public 
interest clients below market rates. But at no point in the 
calculation is the court asked to pass on whether it approves 
or disapproves of the causes the firm has chosen to represent. 

® The organization referred to in National Treasury Em- 
ployees, as in the instant case, was a union.
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counsel customarily exercises billing judgment by not 
billing at the market rate, this factor must be considered 
in calculating appropriate rate). Similarly, in Sierra 
Club v. Gorsuch, 684 F.2d 972, 975 (D.C. Cir. 1982) 
(per curiam), rev’d on other grounds sub nom. Ruckels- 
haus v. Sierra Club, 103 S.Ct. 3274 (1988),* this court 

10 The majority labors mightily to distinguish away the line 
of precedent in this circuit that unambiguously conflicts with 
its approach. Maj. op. at 20-22 n.69. The decisions, however, 
simply will not support the majority’s strained reading. 

In Sierra Club v. Gorsuch, supra note 8, 684 F.2d at 975, 
the court did not even require a private lawyer to submit rec- 
ords of his historical billing practice. The majority dismisses 
this clear refutation of its methodology on the ground that the 
attorney had no “established billing practice.” Maj. op. at 20 
n.69. One searches the opinion in vain for documentation of 
this point. In fact, the attorney had an extensive private 
practice “representing primarily environmental organizations 
and Indian tribes before state and federal courts.” 684 F.2d 
at 975. Nothing in the opinion suggests the absence of an es- 
tablished billing practice. Given the holding in Gorsuch that 
submissions of billing rates of private attorneys are not re- 
quired, I simply do not understand how the majority can hold 
as a matter of law that historical billing rates are presump-" 
tively conclusive of the reasonable hourly rate. 

The majority’s treatment of Nat’l Treasury Employees 
Union v. Nixon, supra note 8, is equally unconvincing. That 
the award in National Treasury Employees was not pursuant to 
a statute is entirely irrelevant. It is an undisputed truism to 
suggest that the legislative history of the statutes relevant to 
this case reveals Congress’ intent to avoid “windfalls” for at- 
torneys. In its numerous invocations of that phrase, however, 
the majority entirely fails to mention the Supreme Court’s 
crystal-clear holding that paying attorneys more than their 
usual rate is not the kind of “windfall” Congress intended to 
preclude. Blum v. Stenson, supra note 4, 104 S.Ct. at 1547. 

The majority’s reading of Nat'l Ass’n of Concerned Vet- 
erans v. Secretary of Defense, 675 F.2d 1319 (D.C. Cir. 
1982) (per curiam), to support its holding requires a remark- 
able feat of interpretive sleight-of-hand. In Concerned Vet- 
erans the court listed numerous evidentiary sources the Dis- 
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observed that no evidence of historical billing rates to 
private clients had been submitted to support the fee re- 

quest, but found such submissions unnecessary where the 
private attorney represents primarily nonprofit public in- 

terest organizations.“ It is difficult to imagine more ex- 
plicit refutation of the proposition that rates charged by 

private attorneys presumptively coincide with the “rea- 
sonable hourly rate” for their services. 

B 

In sum, the clear intent of Congress and controlling 

precedent in the Supreme Court and this circuit leave 

trict Court may look to in establishing the prevailing com- 
munity rate, including rates charged by other lawyers in 
comparable cases and recent fee awards by courts. Historical 
billing rates “may provide important substantiating evi- 
dence.” Id. at 1326 (emphasis added). But the case simply 
does not suggest that the market rate is presumptively con- 
gruent with the attorney’s billing practice. Maj. op. at 25 
n.86. 

Nor can the majority’s holding coexist with the en bane 
decision in Copeland v. Marshall. As in the recent decision in 
Murray v. Weinberger, F.2d (D.C. Cir. No. 83- 
1680, decided Aug. 24, 1984), the fee in Copeland did corre- 
spond with the fee generally charged by the firm. But as 
Copeland makes explicit, 641 F.2d at 902, the District Court 
must look at evidence of fees charged by other lawyers en- 
gaged in comparable litigation in addition to the firm’s his- 
torical rates. The court in Copeland did not undertake a 
mechanical “bracketing” of the firm’s rate. It merely used 
that rate as one factor among many in determining the hourly 
rate prevailing in the community. Indeed the entire thrust of 
the analysis is that the rates charged by attorneys are not 
presumptively dispositive. 

11 See also Donnell v. United States, 682 F.2d 240, 251-252 
(D.C. Cir. 1982) (Wilkey, J., writing for a unanimous court) 
(“some attorneys may receive fees based on rates higher than 
they normally command if those higher rates are the norm for 
the jurisdiction in which the suit was litigated’’), cert. denied, 
459 U.S. 1204 (1983). 
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little room for a free-ranging policy analysis of the 

“best”? method for determining reasonable hourly rates 

under the attorney fees acts. Even if the issue were an 

open one—and, most emphatically, it is not—I am not 

persuaded by the policy arguments advanced by the ma- 

jority to support tying the reasonable hourly rate to the 

firm’s own billing rate. 

The majority’s reasoning reduces to the view that set- 

ting hourly rates according to the established rate is 

easier and less arbitrary to administer. The court effec- 

tively discards the methodology applied in this circuit 

without exception since Copeland because it considers that 

approach to be a “charade,” an “arbitrary divination,” 

and a “complex and expensive overlay of delusive mathe- 

matical form.” Maj. op. at 30-31. We are told that a 
series of benefits will flow from the adoption of a more 

“predictable” approach, including the avoidance of a sec- 

ond major litigation over attorney fees and a generally 
more accurate measure of the market value of the legal 
services rendered. 

In my judgment, the promise of greater predictability 
and ease of administration is largely illusory. At first 
glance, using a private firm’s historical billing rate as a 

touchstone for determining market value seems elegantly 
simple. On closer inspection, however, the proposed ap- 

  

2 The majority suggests that rather than “ ‘nickel and 
diming’ the guidelines” it offers, I should “flesh out” the ap- 
proach I endorse. Maj. op. at 32. To do so would be entirely 
superfluous. The approach I defend is that which was an- 
nounced by the court en bane in Copeland and, since that 
decision, has been successfully applied in dozens of cases, 
including this one. It is the majority that effectively abandons 
the settled law of this circuit, and the burden is thus on it to 
advance a policy argument so weighty that it justifies creating 
an internal conflict in the law of this circuit. In my judgment, 
that burden has not been carried. Rather than feeling “in- 

competent,” maj. op. at 39, to engage in a free-ranging policy 

analysis, I simply do not feel I have license to do so in this case. 
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proach proves no less difficult and no more precise than 

the established inquiry of ascertaining rates “prevailing 

in the community for similar services by lawyers of com- 

parable skill, experience and reputation.” Blum, supra, 

104 §.Ct. at 1547 n.11. Many private firms have no uni- 

form billing rate clearly etched in stone. Concerned Vet- 

erans, supra, 675 F.2d at 1825. Moreover, as a practical 

matter there is often substantial play in the joints of 

even the most established billing practice. The rate may 

well depend on the nature of the service rendered, the 

relationship with the client, its ability to pay, or myriad 

other considerations. In many instances the rate charged 

by a firm may have changed substantially during the 

course of the litigation that is the basis of the fee re- 

quest. The changes may reflect the rising or sinking for- 

tunes of the firm or the effects of inflation. See, ¢.g., 

Concerned Veterans, supra, 675 F.2d at 1325 (“anflation 

perforce induces rapid changes in billing practices”) ; E. 

LARSON, FEDERAL COURT AWARDS OF ATTORNEY’S FEES 

191 (1981). Indeed, in this very case litigation on the 

merits wended its way through the courts for over 14 

years, largely coinciding with a period of rampant infla- 

tion. In short, the seemingly simple variable of the pri- 

vate firm’s historical billing rate often will prove to be a 

rapidly shifting, multi-determined complex of figures. It 

cannot be said with certainty that focusing on historical 

billing rates will generate fewer discovery requests, less 

litigation, and greater prospects for negotiated settlement 

than the methodology the majority today supplants. In- 

deed, in Copeland, 641 F.2d at 896, the court rejected a 

“eost-plus” approach to setting attorney fees precisely be- 

cause it would necessitate considerable litigation over the 

inner workings of a law firm. 

Thus I remain unconvinced that the approach endorsed 

by the majority is more administrable or will prevent the 

fee application from devolving into a “second major liti- 

gation.” Maj. op. at 33-34, quoting Hensley v. Eckerhart, 

supra, 103 S.Ct. at 1941. Indeed, there is a certain irony
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in the court’s reasoning, for a virtually inevitable conse- 
quence of the majority’s effort to make new law in this 
case is to give disappointed fee litigants the clear message 
that even if they don’t prevail in District Court under 
the controlling legal standard, they should continue to 
press their claims vigorously at the appellate level.?* 

In my view, the better approach is also the required 
approach. Consistent with the standard set out in Cope- 
land and the method of proof enunciated in Concerned 
Veterans, the fee applicant must provide specific evidence 
of the prevailing rate for comparably complex federal 
litigation. Relevant documentation may include “affida- 
vits reciting the precise fees that attorneys with similar 
qualifications have received,” and “[rJecent fees awarded 
by the courts or through settlements to attorneys of com- 
parable reputation.” Concerned Veterans, supra, 675 
F.2d at 1825.% No doubt, rates charged in the firm’s 

18 The Supreme Court has made clear that it disfavors any 
approach to fee calculations that encourages litigants to pursue 
appellate review of the District Court’s award. Hensley v. 
Eckerhart, 103 S.Ct. 1988, 1941 (1988). 

In systemic terms, attorney’s fee appeals take up law- 
yers’ and judges’ time that could more profitably be de- 
voted to other cases, including the substantive civil rights 
claims that § 1988 was meant to facilitate. Regular appel- 
late scrutiny of issues like those in this case also generates 
a steady stream of opinions, each requiring yet another 
to harmonize it with the one before or the one after. 
Ultimately § 1988’s straightforward command is replaced 
by a vast body of artificial, judge-made doctrine, with its 
own arcane procedures, which like a Frankenstein’s 
monster meanders its well-intentioned way through the 
legal landscape leaving waste and confusion * * * in its 
wake, * * * 

Id. at 1951 (Brennan, J., concurring in part and dissenting 
in part). “4 

. ™The court may consider the fee charged by the losing 
party’s counsel. See Swann v. Charlotie-Mecklenburg Board 
of Education, supra note 3, cited in Senate. Report and dis- 
cussed in note 8 supra. / oo 
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prior representations “may afford relevant comparisons.” 
Blum, supra, 104 S.Ct. at 1547 n.11 (emphasis added). 
Nor do I question that in some, but by no means all, 

instances the applicant’s customary billing practice will 
provide the “best evidence” of the market rate. Con- 

cerned Veterans, supra, 675 F.2d at 1325. But neither 
the policy underlying the attorney fees acts nor the prece- 
dent construing them support the suggestion that a pri- 
vate firm’s billing rate is presumptively dispositive and 
that any incongruence between that rate and the fee 

award is a reversible error of law. Because, in my judg- 

ment, the District Court meticulously applied the correct 
standard, I would affirm its determination of reasonable 
hourly rates. 

IT 

I would also affirm the District Court’s decision to ad- 
just the lodestar to account for the risk of not prevailing. 
Were it my task to canvass the evidence de novo and fix 

an appropriate contingency multiplier, conceivably I 
would disagree with the determination below. But such is 

not my task, nor should it be. We may reverse an ad- 

justment in the lodestar only if it constitutes an abuse 

of discretion. Copeland, supra, 641 F.2d at 893. This 
deferential standard is “appropriate” not only “in view 
of the district court’s superior understanding of the liti- 
gation,” but as well because of “the desirability of avoid- 
ing frequent appellate review of what essentially are 
factual matters.” Hensley, supra, 108 S.Ct. at 1941. Re 
view under a more exacting standard encourages pro- 

tracted appellate litigation, increases the uncertainty and 

expense of bringing a civil rights suit, and, in so doing, 
may well discourage other victims of civil rights viola- 
tions from pressing their claims. Id. at 1951 (Brennan, 
J., concurring in part and dissenting in part). Purport- 
ing to apply the appropriately deferential standard, the 
majority finds a contingency adjustment inappropriate in 
this case. Because, however, the District Court indis-
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putably applied the correct legal standard, carefully eval- 

uated the substantial submissions on the issue, and fully 
articulated the basis for its determination, quite frankly 

I am at a loss to understand how the majority can con- 
clude that the court below abused its discretion. 

The majority’s analysis is succinct. It reads Blum, 
supra, to suggest that contingency adjustments are proper 
only in “exceptional” cases and then finds the odds of 
success at the outset of this 14-year-old litigation not 
“unusual” enough to meet this standard. Maj. op. at 50. 
Distilling from Blum an “exceptional cases” test is no 
mean feat. Blum, as the majority recognizes elsewhere, 
explicitly declined to analyze the appropriateness of an 
upward fee adjustment to account for the risk of not 
prevailing. 104 S.Ct. at 1550 n.17.15 The Court did sug- 
gest that adjustments to reflect the quality of represen- 
tation would be “exceptional” because that factor ordi- 
narily would be subsumed by the reasonable hourly rate 
variable. Id. at 1549. But this reasoning does not apply 
to the quite different question of the contingency multi- 
plier. Indeed, consistent with Blum’s concern to avoid 
“double counting,” in Concerned Veterans, supra, 675. 
F.2d at 1328, we admonished the District Court not to 
include the risk premium in calculating the lodestar fig- 
ure. The “exceptional cases” test fashioned by the ma- 
jority thus finds no support in the prior decisions of the 
Supreme Court.?* 

* The Court observed that the fee applicants had not 
asserted and had made no effort to document a claim that the 
riskiness of the suit warranted an upward adjustment in the 
fee. Accordingly, it found that the District Court had erred 
in relying on the prospects for success in the litigation in 
making its calculation. Blwm v. Stenson, supra note 4, 104 
S.Ct. at 1550. 

. % While this case was pending another panel of this court 
did suggest that the contingency multiplier should be available 
only in “exceptional circumstances within the meaning of 
Blum v. Stenson.” Murray v. Weinberger, supra note 10,   
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After careful consideration the District Court found 

that the odds of success at the outset of the litigation 

were approximately even. 572 F.Supp. at 879. Pro- 
vided only that the lodestar figure does not already sub- 

sume the risk of non-success, whether these odds may be 

F.2d at , Slip op. at 14 (opinion by Wilkey, J.). Murray’s 
reliance on Blum mirrors that of the majority and, in my 
view, is equally incorrect. In any event, the holding of 
Murray is irrelevant to this case. Determining whether a 
case is “exceptional within the meaning of Blum v. Stenson” 
is, of course, difficult when the Blum court expressly eschewed 
discussion of the contingency factor. The only actual use of 
the word “exceptional” in the opinion refers to the extent of 
the plaintiff’s success and provides no guidance at all in 
measuring the appropriateness of a contingency adjustment. 
Blum v. Stenson, supra note 4, 104 S.Ct. at 1548-1549. “[E]x- 
ceptional within the meaning of Blum” can only refer to the 
Court’s repeated admonition that in weighing adjustments to 
the lodestar the District Court not engage in “double count- 
ing” by compensating the attorney for factors already in- 
cluded in the lodestar figure. Three times the Blum Court 
returned to the theme: “only in the rare case” will the “quality 
of service rendered” not already be built into the reasonable 
hourly rate; “the novelty and complexity of the issues pre- 
sumably were fully reflected in the number of billable hours 
recorded by counsel * * * [and the] reasonable hourly rate”; 
“ ‘results obtained’ generally will be subsumed within other 
factors used to calculate a reasonable fee.” Id. Although this 
interpretation effectively collapses the first and third factors 
listed in Murray, it is the only coherent way to extrapolate 
from Blum’s discussion of other lodestar adjustments an 
“exceptional circumstances” test applicable to the contingency 

factor. 

In this case the District Court scrupulously and explicitly 
followed our suggestion in Nat'l Ass’n of Concerned Veterans 
v. Secretary of Defense, supra note 10, 675 F.2d at 1328, that 
the risk of non-success not be incorporated in the lodestar 
figure. Laffey v. Northwest Airlines, Inc., 572 F.Supp. 354, 
379 n.50 (D. D.C. 1983). The majority does not suggest other- 
wise. Therefore, the concern of the Blum Court and, deriva- 
tively, the Murray court embodied in the “exceptional circum- 
stances” test has no bearing on this case. 

 



« 

18 

deemed “exceptional” is irrelevant in calculating the con- 
tingency adjustment.’’ Congress made a deliberate judg- 
ment ?* to encourage litigants to press claims for viola- 

tion of civil rights even where the chances of success 

are uncertain. The legislative decision to permit courts 
to make adjustments to compensate for the risk of not 

prevailing reflects the “experience of the marketplace 
that lawyers generally will not provide legal representa- 
tion unless they receive a premium for taking that risk.” 
Berger, Court Awarded Attorney’s Fees:. What Is Rea- 
sonable?, 126 U. Pa. -L. Rev. 281, 325 (1977). No doubt, 
Congress did not intend to encourage suits even where 
the prospects of success are extremely remote But 

17 The majority reasons that a 50% chance of success is the 
“norm for litigated cases—in the average case, one side will 
win, one will lose.” Maj. op. at 51 (emphasis deleted). This is 
analogous to suggesting that on any given day the chances of 
rain are even—either it will rain or it won’t. 

18 At least two of the cases cited in Senate Report as apply- 
ing the appropriate standard adjusted the award to account 

for the risks incurred by the attorney. See Stanford Daily v. 
Zurcher, 64 F.R.D. 680, 682 (N.D. Cal. 1974) ; Davis v. County 
of Los Angeels, 8 E.P.D. 19444 (C.D. Cal. 1974). See gen- 
erally E. LARSON, supra note 2, at 215 (proper use of the 
contingency factor fulfills the congressional design). 

1° The majority draws a distinction between a “contingency 
multiplier” and a “contingency enhancement.” I agree that 
the District Court’s task goes beyond merely ascertaining the 
numerical probability of success at the outset of the litigation 
and multiplying the lodestar by the reciprocal of that figure. 
Congress did not make clear how much encouragement it 
wished to give suits of “varying degrees of promise,” Leubs- 
dorf, The Contingency Factor in Attorney Fee Awards, 90 
YALE L. J. 478, 499 (1981), and I am reluctant to attribute to 
Congress the intent to encourage suits irrespective of the re- 
moteness of the chance of success. Id. at 481. But the fact 
remains that Congress believed that effectuation of the civil 
rights laws required encouraging suits even where the pros- 
pects of success were uncertain. See note 15 supra. Thus it 
falls to the District Court to determine whether, measured 
from the outset of the litigation, the probabilities of success 
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where, as here, the probabilities approached 50 percent, 
adjusting the lodestar to account for the prospect of 

large, uncompensated outlays of time and money is en- 

tirely consistent with—indeed, mandated by—the con- 

gressional design. Blum, supra, 104 S.Ct. at 1550-1551 
(Brennan, J., concurring); E. LARSON, supra, at 215. 

CONCLUSION 

In Copeland this court, sitting en banc, recognized that 

the process of setting the lodestar figure and calculating 

adjustments is “inherently imprecise and that certain 

estimations must be made.” 641 F.2d at 893. But for 
the policy reasons discussed above we concluded that the 
District.Court was in the best position to determine the 

appropriate. figure and that we would not second guess 
that judgment absent an abuse of discretion. In my 
view, the majority has done just that. Substituting its 
judgment for that of the District Court, the court today 
disregards this circuit’s carefully crafted approach to 
civil rights attorney fees awards and, in so doing, frus- 
trates the intent of Congress and injects unnecessary 

confusion into an area of law I had thought settled long 
ago. 

Accordingly, I respectfully dissent. 

were of sufficient magnitude that providing the attorney with 
some incentive to take the case is consistent with the con- 
gressional design. Once having made this determination, the 
District Court must exercise its judgment as to how much 
monetary incentive the rational attorney would require to 
compensate for the risk of large, uncompensated outlays of 
time and money. 

 


