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JUL1 9 1983 

JAMES F. DAVEY, Clerk 

MOTION FOR WAIVER OF SEARCH FEES AND COPYING COSTS. . 

Come now the plaintiffs, Peggy Dennis and Eugene Dennis Vrana, 

and move the Court, pursuant to 5 U.S.C. § 552(a) (4) (A), for an 

order directing defendants to waive all search fees and copying 

costs for records which plaintiffs requested from the Federal Bu- 

reau of Investigation ("FBI") by letter dated October 22, 1982 

(Appendix A hereto). 

In support of their motion, plaintiffs submit the affidavits 

of Peggy Dennis, Eugene Dennis Vrana and F. Gerald Ham which are 

contained in Appendix A. 

A Memorandum of Points and Authorities and a proposed Order 

are also attached hereto. 

Respectfully submitted, 
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EDWARD GREER 

133 Mt. Auburn Street | 

Cambridge, Massachusetts 02138 

Phone: (617) 354-3089
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JAMES H. LESAR 5 Vv 

1231 Fourth Street, S.W. 

Washington, D.C. 20024 
LPhone: (202) 484-6023 

(703) 276-0404 

Counsel for Plaintiffs 

CERTIFICATE OF SERVICE 

I hereby certify that I have this /7 72-day of July, 1983, 

hand-delivered a copy of the foregoing Motion for Waiver of Search 

Fees and Copying Costs to the office of Mr. David White, U.S. De- 

partment of Justice, Washington, D.C. 20530. 
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Defendants 

ORDER 

Upon consideration of plaintiffs' motion for a waiver of 

search fees and copying costs for records they have requested 

from the Federal Bureau of Investigation, defendants opposition 

thereto, and the entire record herein, the Court finds: 

1. That furnishing plaintiffs the information they have 

requested can be considered as primarily benefiting the general 

public; and 

2. That defendants failure to grant plaintiffs a waiver 

of all search fees and copying costs for records they have re- 

quested from the Federal Bureau of Investigation was arbitrary, 

capricious, and an abuse of discretion; 

Accordingly, it is by the Court this da KK
 oO fh
 

1983, hereby 

ORDERED, that plaintiffs' motion be, and the same hereby 

is GRANTED; and it is further



ORDERED, that defendants are directed to waive all search 

fees and copying costs for records which they requested from the 

Federal Bureau of Investigation by their letter of October 22, 

1982. 

  

UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

PEGGY DENNIS, ET AL., 

Plaintifts, 

Vv. Civil Action No. 83-1422 

FEDERAL BUREAU OF INVESTIGATION, 
ET AL., 

Defendants 

MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF PLAINTIFFS' MOTION FOR WAIVER OF 

SEARCH FEES AND COPYING COSTS 

Plaintiffs seek an order from this Court directing defendants 

Department of Justice ("DOJ") and Federal Bureau of Investigation 

("PBI") to furnish without charge the documents which plaintiff 

requested under the Freedom of Information Act ("FOIA"), 5 U.S.C. 

§ 552(a), by letter dated October 22, 1982. (A copy of plaintiff's 

request is attached hereto as Appendix A.) In support of this ap- 

plication, plaintiffs rely upon §552(a) (4) (A), which provides: 

Documents shall be furnished without charge 
or at a reduced charge where the agency determines 
that waiver or reduction of the fee is in the pub- 
lic interest because furnishing the information 
can be considered as primarily benefiting the gen- 
eral public. 

The plaintiffs, Peggy Dennis and Eugene Dennis Vrana, are 

respectively the widow and son of the former General Secretary of 

the Communist Party, U.S.A., Eugene Dennis. They have requested 

the files of the various divisions of the Justice Department on



Lf 
their family. These files are voluminous. They include the 

period from the indictment of Eugene Dennis under the Alien Regis- 

tration Act ("Smith Act"), 54 Stat. 670-1 (1940), in July, 1948, 

until his conviction was upheld in Dennis v. United States, 341 U.S. 

2/ 
494 (1951), and his imprisonment until 1955 in the Federal Peni- 

  

tentiary in Atlanta, together with times prior to and after these 

events in connection with his various political activities. 

On October 22, 1982, plaintiffs, through their attorney, 

made simultaneous original requests to various components of the 

Department of Justice for these files. Because the files are 

being sought in order to make them available to historical re- 

searchers, plaintiffs also requested a fee waiver pursuant to 

5 U.S.C. § 552(a) (4) (A), which request was supported with appro- 

priate affidavits. 

No fee waiver having been granted, plaintiffs filed an ad- 

ministrative appeal by letter dated December 8, 1982. (Plaintifis' 

administrative appeal is reproduced as Appendix B hereto.) Pur- 

suant to Department of Justice regulations, the administrative ap- 

peal with respect to both the Criminal Division and the FBI is 

centralized in the Office of Legal Policy. 

  

1/ The extensive activities of Ms. Dennis as a Communist in 
this country and Comintern agent abroad are described in 
her book, Autobiography of an American Communist: A Personal 
View of a Political Life (1977) 

2/ The Smith Act was effectively invalidated by Yates v. United 
States, 354 U.S. 298 (1957). Accord, Fujimoto v. United 
States, 251 F.2d 342 (9th Cir. 1958). 
 



Thereafter, a fee waiver was granted with respect to the 

Criminal Division documents (see Complaint, 26; and Appendix C 

hereto), but refused as to the FBI documents (Complaint, {13). 

Having exhausted their administrative remedies pursuant to 5 U.S.C. 

§ 552(a) (6) (C) and the Administrative Procedure Act, plaintiffs 

have proceeded to this Court for redress. 

Plaintiffs contend that they are entitled to a waiver of 

fees with respect to the documents requested from defendant FBI 

on two independent grounds: (1) they are entitled to the fee wai- 

Fh
 ver of right pursuant to § 552(a) (4) (A) and the failure to grant 

same is arbitrary and capricious; and (2) the simultaneously incon- 

sistent decisions between the Criminal and FBI components of the 

Department of Justice ("DOJ") constitutes inconsistent agency 

action prohibited by the Administrative Procedure Act, 5 U.S.C. 

§ 701, et seq. and the requirement of Due Process under the Consti- 

tution of the United States. 

In support of their fee waiver request, plaintiffs submitted 

three affidavits as part of their original request letter. These 

affidavits were incorporated into the Complaint at Appendix A 

thereto (and are again reproduced as Appendix A to this motion). 

These affidavits stand uncontested. The affidavits of the two 

plaintiffs are essentially identical and indicate that the re- 

guesters "do not have the personal funds" to pay for the documents 

and that the documents are sought for “exclusively public and



historical research purposes." In particular, all documents ob- 

tained pursuant to FOIA: 

will be. donated directly upon receipt to the 
State Historical Society of Wisconsin. The 
complete Eugene and Peggy Dennis Collection of 
personal and political materials, files and 
papers are now posited (sic) in the Social Action 
Archives of the Wisconsin Historical Society. 
All papers and materials received under this Free- 
dom of Information Act request will be immediately 
added to that Dennis Collection. 

All of these documents will be made available 
without restriction, as are those within the cur- 
rent Dennis Collection now in the Archives of the 
Historical Society, to scholars for purposes of 
historical research, as part of the massive docu- 
mentions which the Society has compiled since the 
turn of the century on American social activism and 
trade unionism. 

Affidavit of Peggy Dennis, executed September 2, 1983. 

Plaintiffs also submitted an affidavit by F. Gerald Ham, 

Acting Associate Director of the State Historical Society of 

Wisconsin. This affidavit, in addition to describing the Society's 

Social Action Collection (of which Dr. Ham is the chief administra- 

tor), supports the request for a fee waiver on two specific 

grounds: 

First, Dr. Ham discusses the existent Dennis Collection at 

the archives and states that since their deposit: 

there has already been considerable scholarly inte- 
rest in and use of them by PhD candidates and uni- 
versity faculty affiliated both with the University 
of Wisconsin and other institutions. These researchers 
have used or are intending to use the papers for such 
diverse topics as the history of socialist education 
and the Milwaukee labor movement in the 1930's and 
1940's.



Second, he indicatesthat by adding to that archive the 

materials which are the subject matter of the instant case, its 

effect would be to: 

greatly increase the value of this particular 
archive for historical and scholarly purposes. 
I would also expect that this addition would 
result in an increase in the overall scholarly 
use of this collection. 

October 1, 1982 affidavit of F. Gerald Ham. 

Upon this showing by plaintiff, the Criminal Division of 

the Justice Department voluntarily waived fees in accordance with 

5 U.S.C. § 552(a) (4) (A). Defendant FBI refused to do so. After 

this lawsuit was filed, however, the FBI decided to reduce its fee 

af 
for its Headquarters files by the nominal amount of ten percent. 

(The FBI's June 29, 1983 letter granting the ten percent reduction 

in fees is attached hereto as Appendix D.) As of this date, no 

waiver or reduction of fees has been made with respect to the 

FBI's field office files. 

  

af In Lybarger v. Cardwell, 438 F. Supp. 1075 (D.Mass. 1977), 
aff'd 577 F.2d 764, 765 n. 2 (Ist Cir. 1978), a partial fee 
waiver was upheld. In that case, however, the agency had 
demonstrated its good faith by voluntarily granting a fee 
waiver of 70-75% prior to the bringing of the suit, and the 
trial court made an explicit finding of this good faith 
effort. 438 F. Supp. at 1076. Additionally, there was a 
question as to whether the request was encompassed by the 

relevant Social Security regulation, 20 C.F.R. § 422.440(b). 

577 F.2d at 766-767. In the instant case, in contrast, the 
relevant regulation, 28 C.F.R. § 16.9(a) simply tracks the 

statutory language; there is, therefore, no issue of judicial 

deference to an agency's interpretation of its own regula- 

tions.



ARGUMENT 

I. UNDER 5 U.S.C. § 552(a) (4) (A), PLAINTIFFS ARE ENTITLED TO BE 
FURNISHED ALL DOCUMENTS COVERED BY THEIR REQUEST WITHOUT 
CHARGE 

A. Congress Intended For Reputable Scholars Carrying 
on Serious Research About Significant Events in 
American History--As Is the Case Here--To Be 

Furnished Documents Without Charge 

As the Court of Appeals for the First Circuit has recently 

recognized, quoting the Supreme Court's decision in GTE Sylvania, 

Inc. v. Consumers Union of U.S., Inc., 445 0.5. 375, 385 (1980): 
Act 

The Freedom of Information/was intended "to 
establish a general philosophy of full agency 
disclosure," . . . and to close the “loopholes 
which allow agencies to deny legitimate infor- 
Mation to the public. ..." Crooker v. U.S. 
Department of Justice, 632 F.2d 916, 920 (ist. 

Cir. 1980) 

The thrust of the law is to get information out to the public, 

especially information which concerns matters of significant public 

interest. Dept. of the Air Force v. Rose, 425 U.S. 352 (1976). 

The public policy underlying the Freedom of Information Act 

"was principally . . . in opening administrative processes to 

the scrutiny of the press and the general public. . .. [And] to 

enable the public to have sufficient information in order to be 

able . . . to make intelligent, informed choices with respect to 

the nature, scope, and procedure of federal governmental activi- 

ties." Renegotiation Board v. Bannercraft Co., 415 U.S. 1, 17 

(1974); GTE Sylvania, Inc. v. Consumers Union, 445 U.S. 375 (1980).



Thus the FOIA is a legislative implementation of the pro- 

found values of the First Amendment; and, in particular, its ex- 

tension to the internal processes of government itself. See, 

inter alia, The New York Times v. Sullivan, 376 U.S. 254, 270 

(1974). (First Amendment embodies "a profound national commitment 

to the principle that debate on public issues should be uninhibited, 

robust and wide open.") 

Unfortunately, cost under the initial statute did prove to 

be a significant barrier to the full use of the law by journalists, 

scholars, non-profit public interest organizations, and other non- 

commercial users who can best fulfill this central purpose of the 

Act. As a 1972 Congressional report on practices under the origi- 

nal FOIA found, excessive fee charges had become "an effective 

bureaucratic tool in denying information" to such requesters. 

(House Committee on Government Operations, Administration of the 

Freedom of Information Act, H. Rept. No. 92-1419, 92d Cong., 2d 

Sess., pp. 8-10 (1972), quoted in Subcomm. on Admin. Practice & 

Procedure of the Senate Judiciary Comm., "Agency Implementation 

of the 1974 Amendments to the Freedom of Information Act: Report 

on Oversight Hearings," 95th Cong., 2d Sess., p. 13 (Comm. Print 

4/ 
1980). As a result, corporations and private law firms were 

  

4/ Hereafter cited as 1980 Oversight Hearings Report.



making far more use of the FOIA than were public-interest 

groups. 

The law was therefore amended by Congress to attempt to 

overcome this problem. The fee waiver provision in 5 U.S.C. § 552 

(a) (4) (A) was included in the 1974 amendments to the FOIA because 

of Congressional concern over the "real possibility that search 

and copying fees may be used by an agency to effectively deny 

public access to public records." S. Rep. No. 93-854, 93d Cong., 

2d Sess. 11 (1974); Department of Air Force v. Rose, 425 U.S. 352, 

361 (1976). The objective of the 1974 amendments was to strengthen 

the disclosure purposes of FOIA. Jordan v. United States, 591 F. 

24 753 (D.C.Cir. 1978). 

As the district court recognized in Eudey v. Central Intelli- 

gence Agency, 478 F. Supp. 1175 (D.D.C. 1979)--a case where, as 

here, documents were sought under FOIA for scholarly research pur- 

poses and plaintiff moved for summary judgment on her right to a 

fee waiver under § 552(a) (4) (A): 

Congress intended that the public interest 
standard [in § 552(a) (4) (A)] be liberally con- 
strued, see Rep. No. 93-854, 93d Cong., 2d Sess. 

12 (1974) and that fees not be used as an obstacle 

to disclosure of the requested information. See 

  

5/ See 1980 Oversight Hearings Report 47-49; John E. Bonine, 

"Public Interest Fee Waivers Under the Freedom of Information 

Act," 1981 Duke L.J. 213, 214-215 (hereafter cited as Bonine, 

"Public Interest Fee Waivers"). As Professor Bonine noted, at 

p. 214, n. 3, one government survey of practices under the 

original act indicated that there were "three times as many 

requests from corporations and private law firms as from the 

news media, public-interest groups, and researchers." The use 

of the FOIA for business purposes has continued to rise. Id. 

at. 216.



Conf. Rep. No. 93-1200, 93d Cong., 2d 
Sess. (1974), reprinted in [1974] 
U.S. Code Cong. & Ad. News at 6287.8/ 

Further guidance in discerning the Congressional intent be- 

hind the fee waiver provision can be found in three post-amendment 

documents: the 1980 Senate subcommittee report on the 1977 over- 

sight hearings on the 1974 amendments to the FOIA (the "1980 Over- 

sight Hearings Report"); a report on public-interest fee waiver 

policy prepared for the Administrative Conference of the United 

States by John E. Bonine, an associate professor of law at the 

University of Oregon (Bonine, "Public Interest Fee Waivers") ;~ 

and a 1981 memorandum from Attorney General Benjamin R. Civiletti 

devoted to fee-waiver policy. 

All three of these documents unequivocally point to the same 

conclusion: that Congress intended that where serious research 

on a significant event in American history by scholars is involved, 

fee waivers should be granted. 

The 1980 Senate Subcommittee report referred to above was 

based primarily on the record of four days of FOIA oversight hear- 

ings conducted in the fall of 1977 by the Judiciary Committee's 

Administrative Practice and Procedure Subcommittee supplemented 

  

6/ In the Eudey case, to be discussed further infra, the court 
granted summary judgment for plaintiff. 

7/ This work, cited earlier (p. 8, n. 5) to the Duke Law Journal, 

7 is described in that journal as "based on a report prepared for 

the Administrative Conference of the United States (emphasis 

added). Ms. Sue Boley, the Information Officer for the Admin- 

istrative Conference, indicated in a telephone conversation on 

February 1, 1983 that the Duke Law Journal article and the 

actual report submitted to the Conference are the same in all 
material respects.
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by case law, casework, literature, and GAO and Library of Congress 

studies on FOIA administration. The goal of these hearings, as 

Chairman Abourezk put it, was "to ensure congressional intent 

[regarding FOIA] is being carried out." 1980 Oversight Hearings 

Report at l. But despite passage of § 552(a) (4) (A), the subcommittee 

staff found that "excessive fee charges . . . and refusal to waive 

fees in the public interest remain . . . ‘toll gate[s]' on the 

public access road to information" and that "the potential for 

abuse of agency discretion over FOIA fees remains high." Id. at 

3 

Perhaps most significant for the purpose of the present mo- 

tion, the subcommittee report noted that "[c]asework also has 

revealed particular fee problems concerning scholars and news 

media representatives," id. at 78, n. 45. The report concluded 

  

8/ The 1980 Oversight Report bluntly concluded that "the agencies, 

relying on the general language of the statute .. ., have 

applied a wide variety of criteria, many clearly improper or 

questionable" in making fee waiver decisions. Id. at 83. 

Improper denial of fee waiver requests is evidently a mecha- 

nism which undermines the implementation of the FOIA's ob- 

jectives. 

Unfortunately, the Justice Department maintains no statistics 

on fee waivers. "Therefore, there is no way to determine how 

often fees are waived because of public benefit, indigency, or 

insignificance of the amount that would be collected, nor is 

there any way to determine the ccst of current fee waiver poli- 

cies." (Justice Management Division, U.S. Department of Jus- 

tice, Evaluation of the Department of Justice Management of the 

Freedom of Information and Privacy Acts (October, 1980), 67-68.) 

To the same effect, see Recommendation No. 81-1 of the Adminis- 

trative Conference of the United States, 46 FR 62, 805 (December 

29, 1981): "4. Congress should consider collecting accurate 

and uniform data on the cost of the Freedom of Information Act, 

since existing data is unreliable."
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that "[m]most agencies have also been too restrictive with regard 

to granting fee waivers for the indigent, news media, scholars. . . 3” 

Id. at 90. It was specifically recommended that uniform guidelines 

to deal with these fee waiver problems be developed by the Depart- 

ment of Justice, and that: 

The guidelines should recommend that each 
agency authorize as part of its FOIA regula- 
tions fee waivers for the indigent, the news 
media, researchers, scholars, and non-profit 

public interest groups. The guidelines should 

note that the presumption should be that re- 
guesters in these categories are entitled to 
fee waivers, especially if the requesters will 
publish the information or otherwise make it 
available to the general public. 

Id. at 96. (Emphasis added) 

Professor Bonine's report for the Administrative Conference, 

like the oversight hearings, had the goal of comparing agencies’ 

implementation of the fee-waiver provision with the Congressional 

intent behind that amendment. Bonine, "Public Interest Fee Waivers," 

at 217. Bonine's very careful and detailed analysis of the legis- 

lative history of the fee-waiver provision demonstrates that the 

9/ 
Senate relied primarily on five sources in shaping that provision: 

(1) prior law on charges for government services, (2) a 1971 study 

of the FOIA prepared for the Administrative Conference, (3) a 1972 

House report on the implementation of the FOIA, (4) existing agency 

regulations on fee waivers, and (5) the "public benefit" concept 

as applied to attorneys' fees. Id. at 239. Professor Bonine's 

  

9/ The fee-waiver provision originated in the Senate bill; no 

such provision was in the original House bill.
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10/ 
analysis of these sources reveals that all of them support the 

conclusions that "nonprofit activities and educational or scholarly 

work were among the types of requests the Senate had in mind when 

it drafted the public-benefit test." Id. at 243. Indeed, Professor 

Bonine concludes that: 

The purpose and legislative history of the Freedom 
of Information Act point to two groups of requesters 
whose fees should generally be waived. The first 
group consists of journalists, scholars and authors. 
These persons confer a public benefit by disseminat- 
ing information to others, thereby multiplying the 
benefit obtained from a single release of documents. 

id. at 260. For this group, Professor Bonine recommends, documents 

shall be furnished free of charge "unless the agency determines 

that the requester's purpose is commercial, financial, or clearly 

1i/ 
frivolous." Id. at 264. 

Moreover, the Attorney General, who as head of the Department 

of Justice is charged with overall responsibility to ensure proper 

implementation of the FOIA by the agencies, himself agreed with 

these views of the Congressional intent regarding fee waivers. 

In a January 5, 1981 Memorandum to all department and agency heads, 

the then-Attorney General stated taht he has "concluded that the 

Federal Government often fails to grant fee waivers under the Free- 

  

10/ To avoid unnecessary repetition, the details of Professor 
Bonine's analysis will not be repeated here. Plaintiffs urge 
the Court to consult his article directly if further evidence 
in support of his conclusions is desired. 

1i/ Following the submission of Professor Bonine's report, the 

Administrative Conference did issue certain recommendations 
concerning fees under the FOIA. 1 C.F.R. § 305.81-1 (1981). 
These recommendations specifically urged Congress to retain 
the fee waiver provision in § 552(a) (4) (A).


