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IN Ti¥ DLST.XCT OF COLWMBIA COURT OF GENERAL SESSION§

CIVIL DIVISION

STAYE OF LOULSTANA

Ve Criminal No., 825-68 A : .

N

CLAY. J., SHAW

RESPONSE TO GRBER TO SHGJI CAUSE
-DIRECTEL 70 J448S B, RHOADS,
ARCITLVI.SY GF THE ULLTED STATES L

Statement . ; .

Pursusnt to 23 D.C, Code Section 802, Pr, Jawes B. Rhoadsg
was directed to show cause why an ozder should no: be entered

roequiring him to appear as a witness in the Criminal Distcicet

Court, Parish of Osleans, in the case of State of Louisiana v.

Cley I.. Shew en the 2ist of January 1969,

The ouxder to show cause recites that it was based upca a

certificate from the Criminal District Court, Parish of C:leans,

-

he basie for seeking the appearance of Dr, Rhoads is statoed in

&
parngraph 2 of the certlficate as follows:

: Dr, Jomes D. Bhosds, Acchivist for the Uaited

? America, o his successor in office, has pos-
scssien of the followiny described phetographs and X-rays,
Co-wit .

Porty-five (43) photographs (22 colexr photographs
ond 23 black gnd white photiegrapbs) and'
twenty-£one (Eﬁ) Xerays which were takean be~
fere and during the autopsy of John F, Kewacdy
cn Wovesbar 22, 1963, at the United States
Meval lLioepital at Dethesda, Maryland. These
photegraphs aud X-rays are new located in the
Matianal Avehives in Washivgton, N.C., mnder
the control cf Dr., James B, Rhoad:, or his
sucrecsor in office,

Szetien 802 of 23 D.C. Code provides that w- prospective wit-
nese sumponad undex its provisioss shall be givew 2 hearing and

thit hiz 2y be reouired to attend and testify in the out of state

court: vharve the presecution i pending:
% Jhe accureey of the deseripticn in the certificate is, of course

noll eon

This is the government's brief. It is correct in the footnote, where it does
not concede the accuracy of the descrivtion of whet was sought. There is no
wey to determine how meny pictures snd «-rays were taken or still existe




1f at such hearing the judge determined that the
witness Ls woterlal and necessary, that it will not
cause upndue hardship to the witness to be compelled
to attend and testify in the prosecution ox a grand
jury investigation in the other State, and that the
laws of the State in which the prosecution is pending,
oir grand jury investigation has commenced or is about
to commence and of any other State through which the
witnegs may be required to pass by ovdinary course of
travel, will give to him protecticn from arrest and
the scyvvice of cilvil and criminal process o o « &
[23 D.C., Code Secticn 802,] :
Di, Rhoads wespectfully opposes the issuance of a summons
b
requizing his &ppecrance in Louisiana upon the grounds that he
b
has no personal kncwledge of the facts relating to the assasgina-
7/
tion of President Kemnedy; that the specific provislons of 44
U.S.C. 397 preclude disclosure of the photographs and X-rays Jddenti-
fiied in the cexrtificate filed in support of the request; that the
doctrine of fedewval scvereignty precludes requiring the Avchivist
to appear as a witness in a state court where the oaly hasis for
such appearance is his alleged custody of archival materials; that
the so~called Out=-of-State Witness Act, 23 D,C. Code 801, et seq.,
doas not extend to the production of the photozraphs and X=rays;
that the Court in this proceeding lacks jurisdiction to control the
official acts of the Acchivist of the United States; and that to
reqguine Dr, Rhoads!' attendance would.cause undue hardship,
The Court s respectfully referred to the affidavit of Dr,

* Rhoads ettached hereto and wade a part hereof, From this afifi-
davii, it clearly appears that Dr, Rhoads has no personal knowledge
of the matters relating to the assassination of President Kennedy
and that the photosraphs and X-rays referred to in the certificate
cannot be made avarlable by him. Accordingly, no summors should
be isesved under the provisions of 23 D,C. Code Sectiom 802,

Facts

Dr. James B. Rhoads has custody of the materials requested in
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Here the sovernmsnt cleims the court lacks jurisdiction. By the end of the vroceedings

on Fridsy, February 14, it was insisting this court elone had jurisdiction, that the
New Crleans court did not. Note also the government does not even acknowledge thst the
Netionsl Archives has whet is stored in the Nationsl Archives.




hl; official capacity ae Archivist of the Ualted States, pussuant
to a letter agrecwent entered into by the legal representative‘
of the Ixecutors of the estate of John F. Kennedy and the Admini-
strator of General Services én October 29, 1966, The letter
agreament s attached to Dr, Rhoads' affidaevit., It proviﬁcs in

pertinent part:

The femlly desires to prevent the undignified or
sensational use of these materials (such as public
display) or eny othex use which would tend in any, way
to dishonor the memory of the late Pfesident or cause
unnecessary grief or suffering to the wmembers qf his
family and those closely associated with him, We know *
the Government respects these desires,

Accordingly, pursuant to the provisions of 44 U.S.C.
397(e) (1), the executers of the estate of the late Presi-
dent. John T, Kennedy hereby trensfer to the Administrator
of CGeneral Services, acting for and on behalf of the United
States of Americu, for deposit in the National Archives
of the United States, all of their right, title, and
interest in all of the personal clothing of the late
President now in the possession of the United States
Government: and identificd in Appendix A, and in certain
L-rays aud photographs connected with the autopsy of the
late President referred to in Appendix B, and the
Alriinistrator accepts the same, for andin the name of
the United States, foxr deposit in the National Archives
of the United States, subject to the following restric=-
ticns, vhich shall continue in effect during the lives of
the late President's widow, daughter, son, parent,
brothers and sisters, or any of them:

1t

P
1/
. (2) Access to th§ . . . materials shall be permitted
only to:

(a) Any person authorized to act for a committee
of the Congress, for a Presidential committec oxr comalssion,
or for auy othor official agency of the Uailtcd States Govern-
having suthority to investigate matters relating to

nant,

~ the death of the late President, for purposes within the
investigative jurisdiction of such comnittec, commission ox
agency.

p () .« . . mo aceess o . o shall be authorized
until five yeaws after the date of this agreement except with
" the consent ¢f the Kennedy family representative designated

1/ fTie watericls veferrved to ave spacified in Appendix B to the letter
; GgrocHent, z Avpendix D watexials include those eanumerated in
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The Administrator shall impose such other restric-
tions on access to and inspection of the materials trans-
ferred thereuwnder, and take such furtheor actions as he
deemns necessary and appropriate (including referral to
the Department of Justice for appropriate legal action),
to Fulfill the objectives of this agrecwment and his statu-
tory respounsibility under the Federal Yroperiy and
Adisnistrative Service Act of 1949, as awended, to provide
for the presewvation, errengement and use of materials
transferred to his custody for archival admlnistration. 2/

h .
Tor the/teasons given below, the Acvchivist of the United
p y
|  States ?Bpﬁéts that the Court should rot require him Lo attend * 2os

the Louisiana proceedings,
, : ' . ARGUMEHT.
[ I. T PROVISIGHS OF 44 U.S.C. 397 PRECLUDE  ”1

. ’ DISCLOSURE CF Thi PHOLOCRAPHS AW) X-RAYS
IDENTLYTED TN THR _CERTLFICATE,

Yo suggestion has been made that Dr, Rhoads has any personal
knowledge with respect to the matters in trial in Jouisiana and
his affidavit establishes that he has none,. The sole basis indi-

!
!
! cated in Judge Haggerty's certificate for summoning Dr, Rhoads is

that he has pcssecsion of the photographs and X-rays held under
agrecwent pursuant to the provisions of 44 U,S.C, 397, ‘ R |

Sectioa 397 of 44 VU.S,C. provides in pertinent part:

(e) The Administracor is authorized , , . to,
s accept for deposit-~ ( '

| ;
. (L) the papers and other historical materials

! of any Presldent ox former President of the United

States, or of any other official or former official

of the Govemmizat, and othar papers relating to and

contenporary with any Presidant or forrse Decsident

of the Uddted States, subject to restrictions agrec-

able to ths Admindstrator zs to their use; and .

2/ 7he Avchivist has been delcjatzsd all responsibility for the care
and custody of docuwents and articles in the Archives, GSA Ovder

No, ALiP5450,36 (Chapter 8, Para. 1(2)(3)), dated May 5, 1964, Para-
groph Vil of tho lettexr agre W avthorized the Administrator of
General Sexviees to delegate his authority thereunder to the Archivist,

st -

Eere the government concedes what two p=ges earlier it refused to, that the
Archivist of the United Stetes "has possession of the photogrephs end X-rays".
It also falsely pretends that sn act of Congress "precludes" honoring the
subpene of the Louisizne court.




Kol k%

(£)(3) . « . papers mg_humentqﬁ or_other historical
waterdols accept ed and deposited undor subsection (e)
of this sccticn and this zbsecgjon shall be held subject
£o such restrictions rq_yhcting their aveilability and
use os oy be specificd in wviiting by the donors or deposi-
tors, : .lpﬂLn” the restrictions that they shall be kept
in a Presidentdal avehival depository, and such restyice
11 be respecied for so long a peeiod as shall have
cifiied, or until t they ace revoked ox terminated
e donocs or depositors or by persons lesally aualified
£o act on their behalf With respect thercto: [Emphasis
added, ]

It is clear that Congress is empcwered to provide Ey legisla=~
tion for the acceptence of gifts subject to conditionk and'reﬁtric-
tions specified by a donor, and that such conditions will be
respected by the courts., Stoxy v. Sayder, 184 F.2d 454, 456

3/
(C A.D.C,, 1950), cert, denied, 340 U,S. 866,

In the case at bar, pursuvant to 44 U,S, C. 397 the k-rays and
photographs enumerated vere accepted subject'to.limitations. The
letter agreement providgé:

+ « « 10 access to the Appendix B materials [which

include the X-rays photographs] pursuant to this

paragraph I1(2)(b) shall be authorized until five

years after the date of this agreement except with

the consent of Lhe Kennedy family representative

designated, , . ,

This,limitatién forbade access to the materjals until five years
after the date of tﬁis agrecement except with the consent of the

»  Kennedy family representative{designated{ There is no suggestion

" that the Kennedy family representative has consented to the dis-
closure of the X-rays and  photographs in question, and, accordingly,

_the Acchivist has no authority to produce the articles enumerated

in the certificatc,

A.,,-? As noted by Dr, Rhoads' affidavit, the autherity of the

lational Archives and Reconds Sevvice. to accept gifts of papers

o
3/ Jven in tuc ebsence of a statute barring access the Govermment has

2 privilege to wefuse access to naterials received in confidence,

, 316 ¥.2¢ 336 (0.C, Cir. 1963), cert. denied, 375 U,S.
n_and_Chondeal Corp. v United States, 157 F. Supp.
Yreemzn v, Seligson (C.AD.C., decided June 28,
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The effect of the decision of Februsry 14 is to rule the contract invalid, as I

hed from the first insisted in my own efforts to make the contents of the pictures

and Z-rsys aveileble., In this vert of the brief, the government invokes the contract
while misrepresenting it. The "1imitation" did not end after five _yearse




and other articles subject to whatever conditions of limited
access may be requested by the donor ensures that during the
period vhen a degree of sensitivity attaches to discussion of
events and personalities, the rights of privacy of the donor and
of persons discuéséh in the papers arve fully protected, It also
ensures that valuable collections of papers will be saved, and
with the passage of an appropriate period of time willbz made
available tq'writers, scholars, and other interested pergons for
research use, If this protection 18 removed by orderx ?f court or
otﬂerwise, the pubiic confidence in the Federal Govermsent’ to
honor its commltments to such donors will be destroyed,

Public figures, no longer assured that their interests will
be protected when their papers are deposited in public institutioms,
will cease to place important and sensitive papers.in such insti-
tutlons, The result will be a drying=-up of basic research in
history, economics, public administration, and the social sciences
generally,

The letter agreement, pége 1, provides that it is expressly
entered jnto “pursuant.ﬁo the provisioné of 44 U.S.C, 397(e)(1).'f
It is clear from the statutory provisions reclted above that this
agreement is '"subject to restrictions ;gteeable to the Administrator
ag to their use," vThe statutels legislative history dispels any

. possible doubt that the restriction in the present case is within

3/ (cont'd) 196S, No. 20478). In additica to the foregoing, the
papers, production of which is sought here, relate to the Presidency,
the esscence of the Executive Branch, Under the constitutional doctrine
" of separation of powers, the judicial Branch may not intrude upon the
papers of the Presidency without the consent of the Executive Branch,
‘Cf. Marbury v, -Madison, 1 Cranch, 137. Accordingly, the documents
here sought are protected from production not only by the statutory
authority but also by the constitutional principles of sovereign
immmity, separation of powers, and eventually executive privilege,

-6~

The strange plea 8t the end of the first paragraph above is that, if ths courts

rule the government engsged in an illegal contract, not the illegslity of the
government's conduct but the insistence of the courts upon legelity would "destroy"
what the Department of Justice describes as "public confidence in the Federal Govern-
ment” . This, certeinly, is one of the more unusual government beliefs,




the terns and purposes of the statute, The House Report affirms:

[Suzh materials are to be held] subject to such
® restrictions respecting their use as may be specified
in writing by the donors or depositors, including the
restrictions that they shall be kept in a Presidential
archival depository, and to enforce such restrictions
- for so long a period as shall have been specified, or
until they ave revoked or teimminated by the donors or
depositors or by persons legally qualified to act on
thein behalf wilth respect thereto, These provisions
mzke it. clear that the adwministrator, once having come
to agrcement with the donow on restrictions as to use,
in accordance with subsection (e), has the authority
to enforce such restrictions. Authority to agree to,
and to enforce, certain restrictions as to access and
use is essential if private papers ere to come into
public custody at all, [House Report 998, 84th Cong., -
lst Sess., p. 6.] :

II. TUE DOCYRINE OF FEDERAL SOVEREILGNTY
YRECLUDES REQUIRING THE ARCHIVIST
TO APPEZAR AS A WITNESS IN A STATE
COURT WHRERE THE ONLY BASLS FOR SUCH
) APPEARACE LIS NIS ALLEGED CUSTODY
e OF ARCHIVAL MATERTALS.

By these ﬁroceedings the State of Louisiana is seeking access
to materials delivered to the National Archives under assurances
that access to the materials would be restricted, The Federal
Government has lawfully entrusted the Archivist of the United
States with responsibility for the materjals, He is obligated as
paxt of his rcsponsibilities to respect the letter agreement pro-
visions maintaining the confidentiality of the matexrials,

No state authority can interfere with the official gctions

of a federél officexr. "[Hlis Londuct can be controlled only by

" the power that created him", M'Clung v, Silliman, 6 Wheat., (19 U.S.)
598, 605, Thus, federal officers are free to provide for shipment
of Govérnment employeés' gooda withbut compryingAwith state regu-

lations, United States v. Gevigia Public Service Commission, 371

- U.S, 285 (1963); wey determine whether a statute giving a state

lands 'no longer peeded" includes lands obtained by the United States

through purchase or gift without entitling the state to judicially
-7 -

Meking the property of the peovple of the United States, the evidence required
by & court of law, availsble in s court of law, as ordered bty the presiding

judge, is here described ss an "interference" with "the official actions of a
federal officer", no less strange a position snd srgument for the Department
of Justice. "Federal sovereignty", it claims, "precludes" honoring the order
of the state court,




question such decision, Hawaii v. Gordon, 373 U.S, 57 (1963); and

~ can contract with private persons, state limitations on the pri=-

vate persons' right to contract notwithstanding, Leslic Miller,

Inc, v. Ackansas, 352 U.S. 187 (1956). State courts mindful of

the separate sovereignty of the federal Goverrment "will not attempt e “w
to intrude upon the province of the federal authoriﬁies by the

making of an order to divulge such confidential information, % * #*

[such an cirder] would be a mere futility." Jacoby v, Delfiner,
51 W.Y.S.2d 478, 479, 183 Misc, 280 (Sup. Ct. 1944), affirmed,
63 N.Y.S.2d 833, 270 App, Div. 1014, o
The basis of this rule is that "It is elementary thaé the
TFederal Government in all its activities is independent of state

control, This rule is broadly applied." Jaybird Minivg Co. v.

Meir, 271 U.S. 609, 613 (1926). Thus, state judicial processes
are ineffectual to divert property in the custody of a federal
officer from the place where the officer holds it, Buchanan v,

Alexander, & How. (A5 UsS.) 19, As in United States v, Ovlett,

a state mey not interfere

« o o With the proper governmsntal function of the
United Sgates of America, The couplete iwaunity of a
federal zgency from state interference is well estab-
lished, , o . This principle of iwwmunity from state
control or interference applies to official papers

ard records of the United States of Awerica, . ., . ond
preveuts a state from obptructing or interfering with
employees of the United States of America in the dis-
charge of their official duties, whether or not there .
is any expressed stacutory provision for immmity, LR
[United States v. C2lett, 15 F, Supp. 736 (1D, Pa., :
1936).]

the rule was carly sumnarized by the Supremz Court as follows:

[TIhe sphere of ection appropriate to the United States
s as far beyond the reach of the judicial process
issued by a Srate judge or a State court, as if the
line of division was traced by landmarks and monuments
i visible to the eye, [Ablcman v, Booth, 21 How. (62

* U.S.) 505, 51G.])

- 8 =

It sesms as though, by its citation at the top of this page, the federal govern- i
ment cleims the victures snd X-reys of a murdered Americen President's autopsy |
are "confidential papers", and that eny effort by & state court to use them in %
a state criminsl oproceeding is an "intrusion" upon "the vrovince of federal author-
ities", even where federal law does not aonly,
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Louisiana's attempt to use its court's proceedings to reach
a federal officer must fail since '"that authority which is
supreme must control, not yield to that over which it is sﬁpreme.“

MeCulloch v, Maryland, 4 Wall, (17 U.S.) 315, 424; United States

v. MclLeod, 385 ¥.2d 734, 751-2 (C.A. 5, 1967),

IIT. THE OUT-OF-STATE WITKESS ACT, 23 D.C,
CODE 801, ET SEQ., DOES NOT APPLY TO
ARTICLES SUCH AS ARE INVOLVED TN THLS
w CASE .,

Paragrafh 2 of thé certificate states that the only reason
for requiring Dr, Rhoﬁds to testify in Louisiana is to'compel him
to:produce materials in his custody, The Out~of-State Witness
Aet (23 D.C, Code 801, et seg.) authorizes this Court to ", , .
isgue & summons , . o directing the witness to attend and testify
in the court where the ﬁrosegution is pending., . .." 23 D,C. Code .
802(b). .

Nowherxe does the Act make provisioa for the production of N i
document:s ox other articles, In xe Grothe, 208 MN.E.2d 581 (D.C. . é
App. Ct. 1965), the cowrt's well-reasoned analysis compels the con-
clusion that do:umeﬁts in a person's custoedy way not be obtained

y - under-such an Acts
. e

We are also of the opiniecn that the twial court ’ e
exceaded its statutory authowity when it ordered Yoyt i
respoadent to produce documents in his custody, The
definitioa of "summons' ag used in the act includes :

Ya subpoena, oxder o¢ othzr notice pequiring the ap-
peorance of a witness,' [Emphasis supplied,] 1111,
Rev, Stat, cho 38 § 156~1, This is language which is
tailored rather exactly to describe a subpoena ad
testificandum, end does not include the characteristics
of 2 subpoena duces tecum, It would have been simple,
indecd, for tl: statute to make it clear that both
types of subp:aa were covered, 3£ this had been the
intention of the legislature,

Othew thzn by what we consider to be the clear
meaning of the languzge employed, ve are also impressed : LS
by the fact that the statutoxry protection from arrest
and the sexvice of civil and criminal process is for
the benefit of the witness only and does not extend to

A A TR T
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Were this ressoning to be universally applied, a criminal need only get the
evidence agsinst him accross & state line to be immune to prosecution.
A "subpoena duces tecum" calls for the »nrcduction of documents.




eny documents which he might have in his custody.
When, as in the instant case, the documents ‘are not
the property of the respondent, they night be taken
from him by civil process or he might be ordered to
tura them over to a court or grand jury, Such a
result would be so manifestly inconsistent with the
general purpose of the statute that we consider it

to fortify our conclusion that a summons in the
nature of a subpoena duces tecum was not contemplated,

Oa this point we are awave of the fact that a
New Jersey court worthy of the highest respect has
reached the opposite conclusion, In re Saperstein,
30 W.J. Super., 373, 104 A. 24 842, 845, Ve arve, of
ceurse, not restricted in our deliberation by the
background of local case law, cilted in the Kew Jer'sey
opinion, which appears to have influenced that court's
decision, Nor do we seam to employ the same gemeral . .
approach in construing the statute, As stated near
the beginning of our opinicn, we believe that this
type of legislative enactmcut: calls for strict
constcuction, .[In re Grothe, supra, at p. 586.]

For the cogent reasons oxpressed in the Grothe case, Dr.
Rhoads should not be compelled to attend in a Louislana.court
vhere the only alleged basis for spch attendance is his possession
of photographs and X~rays,

IV, THE COURT LACKS JURISDICTION TO CONTROL

) ~ THE OFFYLCIAL ACTS OF THE ARCHIVIST OF
‘ THE USLTID STATES.

Toe Out-of-State Witness Act (23 D.C. Code 801, ct s q.) does
not grant jurisdiction to compel the attendance of witnesses in
violation of specific statutes such es 44 U.S.C, 397, 1In United

States v. Wittek, 337 U.S. 346, at 359 (1949), the Supreme Court

recegnlzed that general actstof Congress do not jmpose iimitations

4ﬁpon the Covernment itse}f without a clear provision éoing 80,

! In the Wittek casc. the Distvict of Columbia Fmergency Rent Act
was held not applicable to the United States as jlandlord, 1In the
present case, the general rule relating to witnecses, of course,

| carmot override a clear congressicnal directive,

¢ e i o g

The courts of the District of Columbia have recognized a dis-

tinction between the functions of the District of Columwbia and the

A
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Government, See United States v. Mills, 11 App.D.C, 500 (D,C,

Ct. App. 1897); Burke v, United States, 103 A.2d 347 (D.C.
Mun, Ct, App. L954), In the Mills casa, the Court said:

« o o And when we consider the impropriety of the
interference of such an officer as a United States
Commissioncr with the well-defined and specific

sentence of a judicial tribunal, and the class of :
offenders and offences cognizable in the Police :
Court, we can not think that it was at all the in-
tention of Congress in any manner to authorize

ruch interference with the sentences of the Police
Court of the District of Colurbia , » « o [Ps 509.]

Morveover, the regulations relating to the dse of'records in
the Archivés which are binding upon Dr, Rhoad§ specifical}y for-l
bid the use of materiai except ", . , subject to all conditions
specified by the dopor or transferor of such materials, o o o"

33 F.R. 4487 Subpart 105-61,202(a) incorporated in Section 105-60, .
7012(b) and 60,702(a) (33 F.R. 4484-5), . ) ' ‘
It is entirelf clear that courts lack jurisdiction to:-require ' gg; }

4/
the disclosure of documents in violation of such regulations,

See Téuhz v. Ragen, 340 U,S, 462 (1951){ Saunders v, Great Vestern

Sugar Co., 396 F.2d 794 (C.A. 10, 1968); Noxth Carolina v. Carr, ' {;
264 F. Supp. 75 (D.G. W.D. N.C., 1967), appeal dismissed, 386 F.2d '
129,
~ The District of'Colu“bia Court of Genera} Sessions 18 a court
S of limited jurisdiétioé chargfd wigh responsibility subject to the
»  gtatutes Of the United States,
V. TO REQUIRE THE ARCHIVIST OF THE UNITED

STATES TO ATTEND PROCEEDINGS IN LOUISIANA
WouLh RESULT IN UNDUE HARDSHIP,

4/ 1Indeed custody of the material sought properly reposing in the B
representative of the federal sovereian, any suit to direct the Ry
| activities of the representative or to compel release of the materials e
i © . is a suit agalnst the United States to which it has not consented, I
i Mo court has subject matter jurisdiction over svﬁh a sult, Hawaii v,
Gordon, 373 U.S. 57 (1963).
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The "herdship" ergument thet tezins here is so childish the judge ridiculed it.
There would be no necessity for the Archivist personslly going to “ouisiena, for
he could send sn accredited subordinate. Because the Louisians trisl coincided
with the lierdi Gras celebration, the judge asked if the Archivist was turning
down an elL-axpense-naid, Urotected vacation







