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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 

No. 82-2499 

G. ROBERT BLAKEY, 

Appellant, 

v. 

DEPARTMENT OF JUSTICE, ET AL., 

_ Appellees 

BRIEF FOR PLAINTIFF-APPELLANT 

Professor G. Robert Blakey instituted this Freedom of In- 

formation Act ("FOIA") suit to obtain Department of Justice records 

pertaining to the assassination of President John F. Kennedy. He 

also sought a fee waiver for copies of approximately 50,000 pages 

of documents which had been previously released to other requesters 

and placed in the Reading Room of the Federal Bureau of Investiga- 

tion ("FBI"). 

The District Court ruled that Prof. Blakey was not entitled 

to a waiver of the copying charges; that the Department of Justice 

had conducted an adequate search for other records requested by 

Blakey; and that the FBI had properly invoked Exemption 7(C) to re- 

fuse to confirm or deny the existence of records on one Rogelio



Cisneros, an anti-Castro Cuban refugee of interest to both the War- 

ren Commission and the House Select Committee on Assassinations. 

Blakey v. Department of Justice, 549 F. Supp. 362 (D.D.C. 1982). 

Prof. Blakey seeks an order reversing the District Court's 

denial of his fee waiver, ruling that Exemption 7(C) was not prop- 

erly invoked to protect against a further search for records on 

Cisneros, and remanding the case to the District Court for a fur- 

ther search regarding both the Cisneros and acoustics materials he 

requested. 

STATEMENT OF ISSUES 

1. Whether the Federal Bureau of Investigation abused its 

discretion in denying a fee waiver for records on the assassination 

of President John F. Kennedy where the requester is the former 

" Chief Counsel of the House Select Committee on Assassinations and 

intends to use the records for scholarly purposes. 

2. Whether Exemption 7(C), 5 U.S.C. § 552(b)(7)(C), was 

properly employed to refuse to confirm or deny the existence of 

records on an anti-Castro Cuban refugee who was of interest both 

to the Warren Commission and the House Select Committee on Assassi- 

nations in their investigations into the murder of President John 

F. Kennedy. 

3. Whether the Federal Bureau of Investigation sustained 

its burden of demonstrating that it had conducted an adequate



search for records responsive to Prof. Blakey's request for 

acoustics materials. 

4. Whether there are disputed issues of material fact which 

preclude summary judgment. 

This case has not previously been before this Court under 

this or any other title and counsel is unaware of any related case 

pending in this or any other Court. 

REFERENCES TO PARTIES AND RULINGS 

The plaintiff in this case is Professor G. Robert Blakey. 

The defendants are the Federal Bureau of Investigation ("FBI") and 

the Department of Justice ("DOJ"). 

Prof. Blakey appeals from the order dated October 14, 1982 

(filed October 18, 1982) granting summary judgment in favor of de- 

fendants and denying plaintiff's cross-motion for summary judgment. 

The District Court's Memorandum and Order are officially reported 

at 549 F. Supp. 362 (D.D.C. 1982). 

STATUTE INVOLVED 

The statute involved is the Freedom of Information Act ("FOIA"), 

5 U.S.C. § 552, and it and’ pertinent regulations are set forth in 

the statutory addendum to this’ brief. 

 



STATEMENT OF THE CASE 

I. NATURE OF THE LAWSUIT 

A. The Requester 

This lawsuit arises under the Freedom of Information Act, 

5 U.S.C. § 552. The requester, Professor G. Robert Blakey, 

seeks records pertaining to the assassination of President John 

F. Kennedy. He also seeks a fee waiver for approximately 50,000 

pages of records on this subject which have already been released 

to the public. 

Prof. Blakey is a professor of law at the Notre Dame Law 

School, Notre Dame, Indiana, where he teaches courses related to 

the field of criminal law, criminal procedure, evidence, and 

matters generally relating to sophisticated investigations and 

prosecutions. He has had extensive experience in government. 

From 1960 to 1964 he was a special attorney in the organized crime 

section of the Department of Justice; from 1969-1973, he was chief 

counsel of the Subcommittee on Criminal Laws and Procedures of the 

Senate Judiciary Committee; and from 1977 to 1979 he served as 

chief counsel and staff director of the House Select Committee 

on Assassinations ["HSCA"]. February 15, 1982 Affidavit of G. 

Robert Blakey, 42. [R. 29] 

Prof. Blakey is co-author of Racket Bureaus: Investigation 

and Prosecution of Organized Crime (National Institute of Law En- 

forcement and Criminal Justice 1978), an empirical study of the 

management of joint attorney-police officer units engaged in the



investigation and prosecution of sophisticated forms of criminal 

activity; he is also co-author of The Plot to Kill the Presient 

(Times Books 1981), a book on the assassination of President John 

F. Kennedy and the official investigations into the crime. First 

Blakey Affidavit, 43. [R. 29] 

While Prof. Blakey was its chief counsel, the House Select 

Committee on Assassinations held length public hearings into the 

assassinations of both President Kennedy and Dr. Martin Luther King, 

Jr. At the conclusion of its hearings, the Committee issued a 

lengthy report which found that President Kennedy and Dr. King 

were each probably assassinated as the result of a conspiracy. 

Report of the Select Committee on Assassinations, U.S. House of 
  

Representatives, 95th Cong., 2d Sess. at 1, 3. Thus, the Com- 

mittee's findings differed from those of the Warren Commission, 

which concluded that Lee Harvey Oswald was the sole assassin of 

President Kennedy. In addition, the Committee was critical of the 

FBI, finding that it failed to investigate adequately the possi- 

bility of a conspiracy to assassinate the President, and that it 

was deficient in its sharing of information with other agencies 

and departments. Report, at 2. 

B. The Requests 

1. FBI Records on Lee Harvey Oswald and Jack Ruby 

By letter dated June 11, 1979, Prof. Blakey requested all 

FBI records relating to Lee Harvey Oswald and Jack Ruby. He also 

sought a fee waiver for copies of these records. In support of



his fee waiver application, Blakey explained that although not 

indigent, he had no independent funds that could be used for copy- 

ing these documents; that as a result of the Select Committee's 

recommendations he expected there would be public discussion on 

what action, if any, the Bureau should take; and that while he had 

read substantial portions of these files as chief counsel to the 

Committee, he had never completed a personal review of the entire 

file. He stated that, in any event, these files “should now be 

re-examined by one knowledgeable with the Committee's entire in- 

vestigation, so that concrete recommendations can be made to the 

Bureau and the Department [of Justice] about what, if anything, 

should be done to finish the investigation. He said that the re- 

sults of his examination would be made available to the FBI, the 

Department of Justice, and the House Judiciary Committee. He also 

added that he expected to teach a course at the Notre Dame Law 

School on legal and other aspects of the Kennedy case, and that 

after he finished using the files he expected to turn them over 

to the Library for the use of the general public. In addition, he 

stated his expectation that one or more publications contributing 

to public understanding would result from classroom use of the files. 

Complaint Exhibit A. [R. 1] 

: By letter dated June 21, 1979, the FBI aor aewvaeus nie request 

and suggested that he view the materials at no cost during working 

hours (9:00 a.m. to 4:00 p.m.) at FBI Headquarters. He was told 

that no decision had been made on his request for a fee waiver. 

Complaint Exhibit B. [R. 1] 

   



  

On August 14, 1979, Blakey replied that access to the records 

in the FBI's Reading Room in Washington, D.C. would be of no assis- 

tance to him because he lived in Ithaca, New York. Complaint Ex- 

hibit C. [R. 1] Nearly a month later, the FBI denied his fee wai- 

ver request. Asserting that the fee waiver provision “permits an 

agency to waive or reduce fees in the public interest when furnish- 

ing the information is considered as primarily benefiting the 

general public," the FBI wrote that "{i]n balancing the potential 

public benefit in this instance against the concomitant expendi- 

ture of public funds, we have determined that under reasonable 

standards the interests of the general public appear more likely to 

be served by the preservation of public funds." It also. advised him 

that upon receipt of $5,196.70 it would send him the Oswald-Ruby 

documents. Complaint Exhibt D. [R. 1] 

On September 17, 1979, Blakey appealed the fee waiver denial. 

Complaint Exhibit. E. [R. 1] At the time this suit was filed, two 

years later, his appeal had not been acted upon. However, a month 

after the complaint was filed, the Assistant Attorney General af- 

firmed the denial of the fee waiver on the grounds that the materi- 

als sought were available for inspection and copying in the FBI's 

Reading Room, and that the FBI had advised him that it was possible 

that a library near him has a copy of the records produced by the 

Microfilm Corporation of America. The letter denying the appeal 

also noted that ever since these records had been initially processed, 

it had been the policy of the Department of Justice not to waive 

copying costs. [R. 20]



  

2. Organized Crime records 

By letter dated November 8, 1979, Blakey requested a two 

volume study on organized crime ("the Mafia Study") which is men- 

tioned in The Bureau: My Thirty Years in Hoover's FBI, the bio- 

graphy of former Assistant FBI Director William C. Sullivan. He 

also requested the study's five-page synopsis. Complaint Exhibit 

F. [R. 1] By letter dated November 19, 1979, the FBI advised him 

it had assigned this request number 89045. Complaint Exhibit G. 

{[R. 1] Subsequently, by letter dated November 29, 1979, Blakey 

enlarged his November 8 request to include two additional FBI re- 

ports, one dated June 29, 1962, the other dated July 17, 1965. 

Complaint Exhibit H. [R. 1] By letter dated January 2, 1980, the 

FBI advised Blakey that a search was being made for these two re- 

ports, which had been split into separate requests numbered 90085 

and 90086. Complaint Exhibit I. [R. 1] 

By letter dated April 9, 1980, the FBI reported that it had 

located the reports responsive to requests 90085, but it had been 

unable to locate the two volume Mafia Study or its five-page synop- 

sis. The FBI requested more data; namely, “the specific time 

frame, gacgraphic location and topic in relation to this study.” 

Complaint Exhibit J. [R. 1] By return mail Blakey provided the 

specific file number (92-6054), the time frame (November 15, 1959 

to November 15, 1962), and described the materials as a literature 

study on organized crime done in Washington, D.C. but including 

within its scope “all of the United States as well as overseas.” 

Complaint Exhibit K. [R. 1]



  

By letter dated May 7, 1980, the FBI advised Blakey that in 

order for it to locate the Mafia Study, it would have to review 

files consisting of approximately 2,000 pages or more. Based on 

a review rate of 50 pages per hour and an $8.00 per hour search 

fee, it estimated the search charges at approximately $320. The 

FBI demanded Blakey's written commitment to pay these search fees 

before it commenced processing his request. Complaint Exhibit 

L. [R. 1] On May 20, 1980, Blakey wrote the FBI to express his 

outrage at the suggested fee schedule. Stating that he knew the 

character of the FBI files, having read hundreds of them, he as- 

serted that the two volume Mafia Study could be found in less than 

three hours if contained within 2,000 pages. He authorized payment 

of 24 for the search. Complaint Exhibit M. ([R. 1] 

By letter dated August 21, 1980, the FBI informed Blakey 

that it had located the two volume Mafia Study, including the 

synopsis. Although the FBI said it had incurred a search fee in 

excess of $24, as a matter of discretion it would limit its charge 

to the $24 he had agreed to pay. February 18, 1982 Phillips Affi- 

davit (Phillips Affidavit), Exhibit 14. [R. 20] By letter dated 

January 5, 1981, Blakey forwarded his check for $24. Phillips 

Affidavit, Exhibit 17. [R. 20] By letter dated April 1, 1981, 

the FBI forwarded the Mafia Study consisting of 284 pages. The 

: Noting its policy of not charging for copies where the materials. 

to be released total less than 250 pages, the FBI said it would 

nonetheless not charge him in this instance because the Mafia 

Study "is the subject of a concurrent FOIA request and eee you



10 

were charged a $24 search fee unnecessarily. Phillips Affidavit, 

Exhibit 19. [R. 20] 

By letter dated July 31, 1980, the FBI furnished Blakey with 

36 pages of material thought to be responsive to his November 29, 

1979 request for an FBI report "The Criminal Commission" dated 

June 29, 1962 (#90085) and an FBI report "La Cosa Nostra" dated 

July 19, 1965 (#90086). It withheld 235 pages. Phillips Affida- 

vit, Exhibit 13. [R. 20] 

3. Records Pertaining to Rogelio Cisneros 

In his letter of April 14, 1980, which supplied additional 

information on the Mafia Study he had requested previously, Blakey 

submitted a new request for records on Rogelio Cisneros, who he 

described as a member in 1964 of JURE, an anti-Castro group, who 

used the war name "Eugenio." Complaint Exhibit K. [R. 1] When 

it responded on May 7, 1980, the FBI stated that it would not sup- 

ply material on Cisneros without a notarized authorization from 

him. It further asserted that under subsection (b) of the Privacy 

Act, 5 U.S.C. § 552a, it was prohibited from releasing personal in- 

formation about a living person without such an authorization, and 

that to confirm or deny investigative interest in Cisneros “would, 

of itself, reveal personal information concerning a third person.” 

This decision, the FBI said, "is predicated upon a determination 

that there is insufficient public interest in the subject matter 

of your request to require release of personal records under the 

Freedom of Information Act." Complaint Exhibit L. [R. 1] 

 



  

11 

In his letter of May 20, 1980, Blakey asked the Bureau to 

reconsider its position on Cisneros; or, alternatively, if it per- 

sisted in its denial to forward his letter to the Associate Attorney 

General as an appeal. He pointed out that the the Bureau had al- 

ready found that the Oswald file on the President's death was of 

public interest and had released it under FOIA. Citing Warren 

Commission records, he stated that Cisneros had been identified 

by the Rev. Walter J. McChann as one of three individuals who may 

have visited Sylvia Odio in Dallas in the summer of 1963; that Lee 

Harvey Oswald also may have been one of the three; that although 

Cisneros denied to the Secret Service that he knew Oswald or was 

in Dallas at the time of the alleged Oswald visit, he acknowledged 

being in Dallas that summer and knowing Odio; and that "[c]onse- 

quently, Cisneros is in a position that his background and relation 

to anit-Castro Cuban groups that may have had a hand in the Presi- 

dent's death are a matter of vital public concern." Complaint Ex- 

hibit M. [R. 1] 

By letter dated August 21, 1980, the FBI sent Blakey "“docu- 

ments located regarding Rogelio Cisneros in connection with the 

Warren Commission Report and the Lee Harvey Oswald case." Except 

for this slight modification of its earlier position, the FBI con- 

tinued to: insist that "[rlelease of material other than the en- 

closed documents pertaining to Mr. Cisneros, should any exist in 

our files, would constitute an unwarranted invasion of Mr. Cis- 

neros' privacy and could not be released without his written no- 

 


