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UNITED STATES DISTRICT COURTY
FOR THE DISTRICT OF COLUMBIA

G. ROBERT BLAKEY ) :
)
Plaintiff, ) /
)
v. ; Civil Action No. 81-2174
DEPARTMENT OF JUSTICE, et al., ).
. .. ) FILED
Defendants. ) -
- 57 . . . 0CT 181982 ar
- MEMORANDUM AND ORDER -’

CLEILLEDI T SIUoT - °
This case, which conmenced as an FOIA -ctjon tq obtain wpst .°

quantities of FBI documents related to the ssssssination of
President Kennedy and hls.prqvbked ronsiderable acrimony dur{ng
its course to date, had been distilled prior to hearing into @
dispute over a single issue, ;iz., plaintiff's right to & waiver
of defendant's customary charges for copying the remaining
materials to which all agree he is entitled. At orel ergument,
however, controversy revived o;er two additional issues: the
FBI'g invocation of Exemption 7(C) to refuse to confirm or deny
the existence of additional records cconcerning one Rogelio
Cisneros, and the adequacy of its search for records relating to
scoustical analyses conducted in the sssassination investigation,
These three isQues a: * now before the Court on cross-motions for

summary judgment supported by appropriate affidavits on both

sides.

1. Fee Waiver

Plaintiff Blakey is currently s professor st the Universitj
of Notre Dame Law School, and a former Chief Counsel and Staff
Director of the House Select Committee on Assassinations which
investigated, inter alias, the assassination of President John F.
Kennedy. In June of 1979 Blakey made a formal FOIA request of
the Federal Buresu of Investigation for records releting to Lee
Harvey Oswald snd Jack Ruby, some 50,000 pages of documents in
all, end ssked for & waiver of all fees imposed for copying them

which would otherwise total $5,196.70. 1 The FBI denied Blakey's

1 ¢1,584.50 for 15,845 pages of Ruby documents and $3,612.20 for
36,122 pagee of Os-nld documents at 10 cents per page.
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fee waiver request initially in Septeaber, 1979, and the decision
wes ultimately affirmed by the Office of Privacy and Information
Appeals in October, 1981, on Blakey's sppesl.

The applicable provision of FOIA, 5 U.5.C., § 552(a)(4)(A),
suthorizes agencies to inpos; ressonable and uniform standard
charges for document search and duplication, fixed to recover
only the dl:ibt'éopt- thereof, and continues to state:

Documents shall be furnished without charge or at a
‘reduced charge. where the .agency determines that walver
or reduction of the fee s in the public interest
because furnishing the information can be considered ss
primarily benefiting the general public.
The implementing Department of Juat{ce regulation, 20 C.F.R.%'i
16.9(a) (1981), provides that a determination that a fee waiver
is in the public interest "shall ordinarily nof be made unless
the service to be performed will be of benefit primarily to the
public as opposed to the requester, or unless the requester is an
indigent individual." Blakey disclaims indigency. ‘
.In its original denisl of Blakey's fee waiver request, the
FBI determined that "interests of the generul public sppear more
likely to be served by the preservation of public funds.® The
0ffice of Privacy and Information Appeals eached the same
conclusion, observing that the Kennedy asstssination file had
been made available to the public in the FBI réading room in
Washington. (Although Blakey travels to Washington frequently,
he resides in Indiana). Copies of the file have been requested
and paid for in full by four news organizations, one university,
and @ microfilming firm (which Blakey says he cannot locate). The
Department of Justice has'consistently denied fee waivers for the
Kennedy materials since the records were initislly processed for
relesse under FOIA, and they have been furnished without charge
on only one occasion and that pursusnt to court order.

Plaintiff contends he is uniquely situasted to benefit the
public in the uses he intends to make of these documents. He
- states tﬁ-t he expects to make recommendationa to the FBI and

Department of Justice for further investigation of Kennedy's
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desth, to.tnlch @ course at his law school on the subject, and to
write "one or more publications.®™ When his review in complete he
anticipates donating the materials to Notre Dame's library.

As a general rule an agency has brosd discretion concerning
fee waivers, end its decision should not be overturned unle;- it
is arbitrary, cypricioug or riot otherwise in sccordance with law,
Eudey v. CIA, 478 F.Supp. 1175 (D.D.C. 1979); Lybarger v.
Cordwell, 572 F.2d 768, 766 (1st Cir. 1978); Burke v. U.S.

Department of Justice, 559 F.2d 1182 (10th Cir. 1977). Relying

on Fitzgibbon v. CIA, No. 76-700 (D.D.C. Janusry 10, 1977),
however, plaintiff contends that the FBI must ignore the
substantial cost incurred in-prov{ding him with e copy of th;
Kennedy materisls in light of the public's inordinaste and
continuing interest in the sssassination. But Fitzgibbon
involved a request for a waiver of search fees in advance, and in
e relatively modest amount, fo; inforuntion not yet in the public
domain, not the considerably greater reproduction cost for the
single copy of documents already locested, assembled, and
published which is involved here., 2 '

The Court finds that the FBI coulp (and did) rationally
decide that the conservation of public funds better served the
public interests than providing Bllkey>with his own personal ebpy
of the Kennedy naterial; Granting his fee waiver would result in
unequsl tre;tment of requests for tﬁe same material from
reduestera ot least as likely to ‘benefit the public as Blakey,
for several national news organizations, whose primary business
it is to disseminate information (and who sre, thus, more likely

to resch the public with it than plaintiff), and snother

educstionsl institution have already psid the full charge for it

2 Fitzgibbon held that the sgency's "perceived obligation” to
collect fees for processing requests was irrelevant. 1In the

instant case, the record indicates the agency's decision was not
the result of a self-perceived duty but of balancing the relevant
public interests. Plaintiff also relies on Allen v. FBI, No.
81-1206, (D.D.C. March 19, 1982) and Weisberg v. Bell,No. 77-2155
(D.D.C. Januery 16, 1978). Neither case is spplicable here. The
former involved records not available to the genersl pudblic
anywhere and the lstter was expressly limited by the_judge who
ordered document production to the specific facts of ‘that case.
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spperently without objection. While plaintiff's credentials ere
impressive, thers are undoubtedly meny other potential document
seekers throughout the country ;hosc special abilities might
provide unique illumination of any of the -ytiad -nbjiet. on
which government agencies keep rscords. To hold that such
abilities and wqrthy 1nt?ntldnl alone require agencies to

reproduce any and sll records for free upon request would result

0 (X ]

in a precedent likély to result in a drain upon agency appro- é
pristions that Congress.néver intended or the taxpayers expected .
to underwrite. - .

11, Cisneros Records - »

In April, 1980, pllintigf.req;ested all sgency records
concerning one Rogelio Cisneros. 3 The FBI initially spurned the
request altogether because plaintiff had not obtained Cisneros'
written suthorization, but several months later the request was
processed and Blakey uitimltely-receIVad ;11 documents concerning
Cisneros contained in files having to do with the Kennedy
sssassination. The FBI refuses to confirm cr deny its possession
of sny other records relating to Cisneros which might be found
elsewhere, i.e., indexed under topics other than the Kennedx
assassine fon, claiming it has balanced the public's right to
know sgainst Cisneros' right to privacy and has determined tﬁe
documents,'}f they exist, are exempt under 5 U.S.C., §
552(b)(7)(C), which permits the withholding of 'investigaiory
records compiled for law enforcement purposes...to the ‘extent

that the production of such records would...constitute an

unwarranted invasion of personal privacy.” 4

3 Plaintiff asserts that Cisneros was a member of JURE, an
anti-Cestro Cuban group and a participant in the "0dio incident,"
i.e., » visit to one Sylvis Odio, @ Cuban emigree, with Lee
Oswald and snother man shortly before the assassination. Some
Kennedy investigators speculate that those three people conspired
for Kennedy's death in reteslistion for the Bay of Pigs invasion.

4 plaintiff has not sought s Vaughn index for such documents nor
does he contend that records may exist which were not compiled

for law enforcement purposes.
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To determine the spplicability of Exemption 7(C) the éoutt
must conduct the customary de novo review by striking its own
balance betueep the privacy interest st stake and the pubile

interest in disclosure. Bsez v. United States Department of

Justice, 647 F.2d 1328, 133B (D.C. Cir. 1980); Lesar v. United

States Dept. of Justice, 636 F.2d 472, 486 (D.C. Cir. 1980).

Blakey claims that Cisneros is a public figure and that the
persistence of tﬁe‘publléal interest in the Kennedy assassi-
nation oulueigh- éinnerbl; interest in what remsins of his
privacy. B8ut if Cisneros is a public figure in a context other
than the Kennedy nss-ssinltio?.lnvgstig.tlon, it does not sppear
from the record before the Cou_rt.s The FBI1 says that it has

_ provided sll records having to do with Cisneros in the Kennedy
assassination file and is willing to provide anything else it may
have sbout him upon receipt of yritten suthorization from
Cisneros himself, Plaintiff acknowledges that he has not
sttempted to obtein such suthorizstion because he doesn't know
where to locate him. The FBI says, correctly, that the FOIA does
not impose a burden on it to track down an individual about whom
snother has requested information merely to obtain the

former's permission to comply v th the request. In the eircu--'
stance of the parties' stalemste over authorizstion, the Court
presumes that Cisneros might at least be embarrsssed or
"experience some discomfort"™ from a disclosure of the existence
of information about him in an FBI file unrelated to the Kennedy
sssassination, and it can discern no identifiable public interest

in him otherwise. Baez v. United States Department of Justice,

647 F.2d 1328, 1338-39 (D.C. Cir. 1980); see slso Fund for

Constitutionsl Government v.National Archives, 656 F.2d 856, 863
(D.C. Cir. 1981). Indulging that presumption, the Court finds the
FBI to have carried its burden with respect to the Exemption 7(C)

claim for other Cisneros records.

5 At oral argument plaintiff's counsel suggested Cisneros may have
some unspecified connection with "organized crime” but conceded
that such notoriety as he may have derives from his mention in
connection with the Kennedy sssassination.
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