UNITED STATES DIST#ICT COURT cj
FOR THE DISTRICT OF COLUMBIA ?’T{e
Fed & (964

ANGUS MACKENZIE,
Plaintiff,

Civil Action No.
82-1676

Ve

CENTRAL INTELLIGENCE AGENCY,
ET AL.’ /

pefendants

OPPOSITION TO DEFENDANTS'
MOTION FOR EXTENSION OF TIME TO
COMPLETE PROCESSING OF DOCUMENTS,
AND PLAINTIFF'S CROSS-MOTIONS FOR
DISCOVERY AND A VAUGHN INDEX

Plaintiff respectfully ‘requests this Court to deny
defendants' motion for an extension of time to complete process-
ing documents subject to plaintiff's FOIA request. Defendants
have had nearly seventeen months since they entered into a
Stipulation as to production, and have failed to show circum-
stances which warrant an extension of time. .

In addition, plaiqtiff respectfully moves this Court
to 1ift the stay of proceedings, agreed to by the parties in
the Stipulation of September 9, 1982, to permit plaintiff
appropriate discovery as to vhether all document responsive

to plaintiff's FOIA regquest have been properly identified.
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Plaintiff asserts that the search and production completed by
the CIA thus far has been inadequate and incomplete.

Finally,. plaintiff respectfully moves the Court to
Oorder defendants to prepare a Vaughn index, itemizing and
describing the factual basis upon which they claim exemptions
from FOIA's disclosure requirements for all documents responsive
to plaintiff's reguest, as delimited by the September 9, 1982
Stipulatign.

In support of this Opposition and these Cross-Motionms,
plaintiff submits herewith a mem§randum of points and authorities,
and a proposed order.

Plaintiff requests the Court to gran£ an oral hearing

on these motions.

Respectfully submitted,

Kevin J. Brosch
STEPTOE & JOHNSON
Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 862-2000

Dated: February 6, 1984




THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANGUS MACKENZIE
Plaintiff,

Civil Action No.
82-1676

Vo

CENTRAL INTELLIGENCE AGENCY,
et. al.

Defendanfs.

PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES
IN OPPOSITION TO DEFENDANTS' MOTION FOR EXTENSION
OF TIME AND IN SUPPORT OF PLAINTIFF'S CROSS-MOTIONS
FOR DISCOVERY AND A VAUGHN INDEX

Plaintiff respectfull¥ submits this memorandum in
.opposition to defendants' January 16, 1984, Motion for an
Extension of Time to Complete Processing of Documents; and in
support of plaintiff's Cross-motions for Discovery and for

preparation of a Vaughn Index.

I. PLAINTIFF OPPOSES DEFENDANTS' REQUEST FOR
AN EXTENSION, AND SEERS AN ORDER COMPELLING
PRODUCTION OF ALL REQUESTED DOCUMENTS WITHIN
THIRTY (30) DAYS

The current motion and cross-motions before the Court
result from the failure of the defendants, the Central Intel-

ligence Agency, et al., (hereinafter "defendants" or "CIA"), to




comply with the terms of a Stipulation entered into by the
parties and approved by this Court on September 9, 1982 (Here-
inafter, "The Stipulation®”). Pursuant to that Stipulation,
defendants agreed search its files for materials responsive to
a Freedom of Information Act ("FOIA") request made by plaintiff
Angus Mackenzie (hereinafter “Mackenzie® or 'plaintiff');
Plaintiff's request was for documents in tﬁe CiA's files relat-
ing to thirty-eight domestic newspapers or periodicals. Defen-
dants were obliged, unéer the Stipulation, to report by November
9, 1982 if processing of any files would take more than one
year, and to provide a schedule for production. Absent that,
production was to have been completed by November 9, 1983. The
defendants failed to meet these agreed-upon deadlines, and on
or about November 16, 1982 informed plaintiff that it would be
several weeks late in meeting it§ schedule for its final pro-
duction. Moreover, defendants informed plaintiff at that time
that they would not be able to produce any documents relating
to plaintiff's request for files relating to one pf those
thirty-eight domestic periodicals -- Ramgarté magazine =-- and
asked for a six-month extension.

Plaintiff was regrettably unable to agree to defen-
dants' request. While plaintiff has continually sought, during
the past four-and-one-half years since his initial FOIA request
was filed, to accommodate the CIA, and to lessen its adminis-
trative burden, in achieving éroduction of documents in this
case, plaintiff could only conclude that the CIA intended only

pro forma compliance with the terms of the Stipulation reached




on September 9, 1982. The CIA has not complied with either the
substance or spirit of that Stipulation. Therefore, plaihtiff
has little qption at this time other than to request relief
from this Court in"the form of an Order requiring the defen-
dants to complete production of the documents subject to the
stipulated agreement within thirty (30) days, and for other
relief set forth in sections II & III of this memorandum. In
order for the court to fully appreciate plaintiff's position, a
short summary of the circumstances that have transpired thus
far in this case is appropriate. . |

A. Plaintiffs FOIA request for documents

has already been pending for more then
four and one half years.

Plaintiff Angus Mackenzie is a free-lance journalist

who has specialized since 1977 in investigating and reporting

about government relations with the press. Mackenzie's

articles have appeared in the Columbia Journalism Review, The

Progressive, The Nation, Jack Anderson's syndicated Merry-Go-

Round and in more than 550 newspapers throughout the United

States. Mr. Mackenzie has received acclaim for his work,

including the 1983 Award for Investigative Journalism from The

"Media Alliance, a San Francisco journalism society.

In 1979, Mackenzie was conducting research, on

assignment for Columbia Journalism Review, regarding allege CIA

interference with the "underground” or "dissident” press.
After discovering evidence of a CIA operation which targetted

the dissident press in the United States, Mackenzie filed a
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request under the FOIA, 5 U.S.C. § 552 et seq, with the Central
Intelligence Agency on June 25, 1979. Because the topic of his
research primarily benefitted the general public nationwide
Mr. Mackenzie requested that the CIA waive normal duplication
and production fees.

The CIA responded by denying Mr. Mackenzie's request
for the documents and for a fee waiver and required, instead, a
$61,500 search fee. However, the CIA stated that it would ﬁro-
duce and waive fees for those newspapers "whose authorized
representatives . . . provided appropriate release in.your
favor.'l/ While Mr. Mackenzie continued to assert his rights
under FOIA for production of the files related to all the
requested newspapers, he did seek, and ultimately obtained,
waivers or releases from about twenty newspapers, and submitted
those to the CIA., The CIA never produced the requested docu-
ments for those twenty newspapefé in spite of Mr. Mackenzie's
compliance with this "waiver” request. Throughout 1979 and
1980 Mr. Mackenzie continued to seek the documents and a fee
waiver from the CIA but to little avail. By April 9, 1981,
Mr. Mackenzie had pursued appeals of this denial at various
administrative levels at the CIA and was informed by the CIA

that he had exhausted.all administrative remedies.

A/ This "waiver” requirement is beyond any requirement found
in FOIA or the agency's implementing regulations. Besides, it
placed a virtually insurmountable block in Mr. Mackenzie's path
because most of the newspapers for whom requests had been made
had disbonded in the early 1970's.
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In March 1982, plaintiff reqguested admiﬁistrative
reconsideration of the CIA's denial on the grounds that more
recent publications of his research in national periodicals and
prominent newspapeis had provided clear evidence of the public
benefit'from his work. 1In that same request for reconsidera-
tion, plaintiff offered to reduce substantially the size of his
original FOIA 'request to lessen the CIA's bbrden. At that
time, the plaintiff identified a discrete list of several dozen
newspapers which formed the basis of his revised request, and
in addition requested several specifically named files. The
CIA responded by stating that it would recalculate its esti-
mated search fee but refused to reconsider plaintiff's entitle-
ment to a fee waiver. The CIA asserted that it was continuing
to process the files for which Mr. Mackenzie had obtained

"waivers” but estimated, in a letter dated April 13, 1982, that

it would take an additional two years to produce those docu-

ments even though the CIA had promised to produce as early as
1979, Despite diligent efforts by the plaintiff.to reach an
accommodation with the CIA, the agency showed no willingness to
compromise. Therefore, on June 9, 1982, Mr. Mackenzie was forced
to file suit in this case to assert his right to production of
these documents and fee waiver under the Freedom of Information
Act. |

In the ensuing two months, plaintiff's counsel and
counsel representing the CIA eonducted continuous negotiations
attempting to reach a settlement. On September 9, 1982, the

parties reached an accord and entered into The Stipulation. 1In
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essence, the plaintiff agreed to limit his request to documents
relating to thirty-eight (38) U.S. underground or dissident
newspapers and CIA agreed to produce those documents on a
schedule which was to last approximately one year. The CIA
also agreed, in a separate letter, to waive all fees for search
and production.

B. Defendants were aware of the volume

of the Ramparts files at the time they
agreed to the Stipulation.

One of the reasons that plaintiff agreed in the Stip-
ulation to a year's production schedule for his substantially-
reduced request was that the CIA told plaintiff, during the
period of negotiation, that it anticipated problems with
regards to production of documents for four of the 38 domestic

newspapers: the Liberation News Service, the Guardian,

2
Quicksilver Times, and Ramgarts.'/ The CIA stated that it

needed a sufficiently long period of production to respond to
the request, especially since it anticipated large numbers of
documents from these four periodicals. 1In fact, the CIA
insisted on the inclusion of paragraph 7 of the Stipulation
which specifically states that:
Paragraph 6 does not apply to the
following four publications or entities: (a)
Liberation News Service; (b) Guardian; (c)

Ramparts; (d)- Quicksilver Times. At the end
of the two months search period, CIA shall

2/ Ramparts was a leading journal of protest in the 60's and
70's whose editorial staff included well-known journalists 1like

Robert Scheer, now a reporter with the Los Angeles Times.




provide an estimate as to the time for pro-

cessing and releasing documents relating to

these four publications or entities, subject

to paragraphs 5 and 11.
Thus, defendants were well aware that the Ramparts files in
particular were extensive at the time they agreed to a one-year
production period.

Moreover, plaintiff has learned, upon infomation and
belief, that defendants have previously processed numerous

documents from the Ramparts files as part of its settlement of
Scheer v, CIA, Civil No. 77-1492 (N.D. Cal.) (filed July 7,

1977) (Poole, J.). Mr. Robert Scheer, currently a reporter for

the Los Angeles Times, and formerly a Ramparts editor, received

numerous documents from the CIA marked "Subj: Ramparts®™, or
similarly denominated as part of the CIA's Ramparts files,

Having already conducted that search, and completed production,

-for that request, defendants krew more than just the general

size of Ramparts files; they were aware of the number of
documents likely to be involved. Thus, during the negotiation
period, and from the very beginning of the search and produc-
tion period designated in the Stipulation, the CIA knew that
the Ramparts production would be substantial, and agreed to the
one-year production period with that in mind.

C. The processing required for the first thirty-seven

requests has placed little burden on the CIA, and it
is therefore not entitled to any additional time.

In determining whether the CIA is entitled to addi-

tional time to process the Ramparts documents, the Court should




consider how diligent the CIA has been in responding to plain-
tiff's FOIA request since September 9, 1982. The total number
of documents actually produced to Mr. Mackenzie in more than
fourteen months' time has been thirty-six (36). Moreover, onl&
282 documents were identified by the CIA as even being "respon-
sive" to plaintiff's request. Plaintiff believes that the CIA
is actually in possession of many more docﬁments that have been
reported, and has evidence which demonstrates the CIA's search
has been inadeguate. See section II of thishmemorandum,
infra. Nonetheless,Athe agency's expenditure of more than
fourteen months simply to identify just 282 documents and to
produce only 36, cannot reasonably be termed "diligent.®

In spite of this, the Affidavit of Louis J. Dube,
Information Review Officer for the CIA's Director of Opera-
tions, submitted in support of dgfendant‘s motion (hereinafter
"pube Affidavit®™), states that "the Agency has processed the
plaintiff's FOIA request in the utmost good faith and with
evident due diligence."” He states at paragraph 4 that "we
completed the processing of the 37 requests within the one year
time frame sét forth by the stipulation. We have expended an
enormous amount of resources, and terms of both money and per-
sonnel time, in accomplishing this processing of plaintiff's
multi-faceted reguest.” This language is conclusory and mis-
leading, and the Court should ignore it. The truth is that
plaintiff has received only a.handful of documents from the CIA
in the past seventeen months. An analysis of what the plain-

tiff has received thus far exposes Mr. Dube's claims of due
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diligence on the part of the CIA; such an assertion cannot be
supported by the meager search and production accomplished thus
far in this case.

Initially, Mr. Dube's statement that the CIA has com-
pleted processing "37 of the 38" requests gives a misleading
impression. The CIA reporteh to plaintiff on November 9, 1982
that there were no responsive documents whatsoever for nine of
these 37 newspapers. Thus, the CIA had absolutely no burden in
producing requests for nine newspapers, and ag most, the CIA
can claim to have had the burden of processing 28 requests, and
not 37. |

Moreover, the time expenditure required for the
search of those twenty-eight requests can hardly have been
'enormous." Whatever search method the CIA employed, it

uncovered, as mentioned earlier, only 282 responsive docu-

'ments. This is hardly a fourteen-month task, and Mr. Dube's

affidavit is devoid of any explanation for such obvious
inefficiency. _

And, as noted above, the CIA has actually produced
very few documents of those 282, The CIA has claimed exemp-

tions for, and has withheld in entirety, 80 of the 282 docu-

‘'ments. In addition, the CIA has not produced another 166 of

the 282 documents because it claims that those documents belong
to other agencies.. It claims either to have returned those
documents to the originating Qgencies, or has notified the
plaintiff that production will be "coordinated" with another

government agency.




‘ Mr. Dube's claim that production is "complete® for
the first thirty-seven requests is also inaccurate. To date,
of the documents which the CIA claimed would be coordinated
withyother agencies, the plaintiff has received only two;
plaintiff is still awaiting report from the CIA on what will be
done with regard to those "coordinated” documents.

Thus, of the 282 documents which the CIA has identi-
fied since September 9, 1982 only a handful have actually been
delivered and produced in some form to the piaintiff. Processing
of the documents could not have taken menormous” time as Mr.
Dube claims. For example, several of the 36 documents produced
were simply reproductions of Congressional reports, public
Commission documents and generally available indexes for which
no claims of exemptions would have been available to the CIA;
therefore, little review or analysis by CIA staff was
required. The CIA was simply faced with a simple reproduction
task in those cases. |

Also, the CIA has been put to little time or effort
in evaluating the documents or in developing rationale for its
claims of exemptions for the 116 documents either withheld in
entirety or produced in deleted form. That is because the CIA.

has made no attempt to explain its withholding of documents.

" In virtually every case, it simply listed the "(b) (1)" national

security exemption or the » (b) (3)" sources and methods exemp-
tion as its basis for its withholding without providing any
further description of the documents, any analysis of why the

documents qualified for such an exemption claim nor any other
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information which might require some expenditure of time or

effort on the CIA's part.

D, Defendants are bound to complete production in
accordance with the terms of the Stipulation, and
have not demonstrated "unexpected" difficulties which
would entitle them to an extension.

pefendants seek to excuse their failure to comply
with the production schedule established in the Stipulation by
relying on the authority granteé this Court, under 5 U.S.C.
§ 552(a)(6) (C), to extend éertain statutory deadlines, and on

the language of the Court of Appeéls decision in Open America

v. The Watergate Special Prosecution Task Force, 547 F.2d 605

(D.C. Cir. 1976) (hereinafter, "Open America”"). Defendant's
reliance is misplaced for several reasons.

5 U.S.C. § 552(a)(6) (C) is only intended to permit
.extension of the strict statutory deadlines for production
established under 5 U.S.C. § 552(a) (6) (A) & (B). The language
of the statute itself, the legislative history of FOIA, and the

Court of Appeals decision in Open America make that clear.

Wwhile the defendants Memorandum quotes partial language of 5
U.S.C. § 552(a)(6)(C), it omits the prior sentence which
defines the purpose of that subsection's grant of authority to

permit extensions. The statute provides:

(C) Any person making a request to any
agency for records under paragraph (1), (2),
or (3) of this subsection shall be deemed to
have exhausted his administrative remedies
with respect to such request if the agency
fails to comply with the applicable time
1imit provisions of this paragraph. If the
Government can show exceptional circumstances
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exist and that the agency is exercising due
diligence in responding to the request, the
court may retain jurisdiction and allow the
agency additional time to complete its review
of the records. Upon any determination by an
agency to comply with a request for records,
the records shall be made promptly available
to such person making such request.

5 U.S.C. § 552(a) (6) (C) (emphasis added). Moreover, as defen-
dants later acknowledge in their memorandum, 5 U.S.C.
§ 552(a) (6) (C) "was put in as a safety valve after the protests

of the administration that the rigid limits of subparagraphs

(A) and (B) [of 5 U.S.C. § 552(a)(6)] might prove unworkable."

Open America, supra at 610 (emphésis added) .

Plaintiff is not insisting that the defendants

produce documents subject to any deadline required by 5 U.S.C.

§ 552(a)(65. The standards establi;hed in Open America only
apply to circumstances where those rigid deadlines are sought
to be enforced, and that is not this case. During the entire
history of this request, plaintiff has repeatedly attempted to
accommodate the CIA, and has agreed to production schedules far
longer than permitted by FOIA. 1In the Stipulation, plaintiff
agreed to a production schedule which would permit the CIA
sixty days to complete an initial review of its files and to
produce a schedule of release, and then an additional year to

# 3 °
complete its pzoduction.’/ In Open America, plaintiffs were

3/ In fact, plaintiff's accomodations to the CIA has already
‘extended beyond the agreed-upon period. When informed by
counsel for defendants in November, 1983, that the CIA would
not meet the agreed upon deadline, plaintiff agreed to fore-
stall filing a Motion to Compel with this Court and attempted

(Continued)
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