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Hrited Strtes Coust of Appeals for the Federal Cirruit

PAMELA LEA MAIER,

Appellee,
No. 84-985

V.

VERNE ORR, Secretary of
the Air Force,

Appellant.

DECIDED: February 4, 1985

Before MARKEY, Chief Judge, RICH and DAVIS, Circuit Judges. %

MARKEY, Chief Judge.

Appeal from a writ issued by the United States District

Caurt for'the District of Hawaii ordering the Secretary of the
Air Force retroactively to reinstate Pamela L. Maier (Maier) on
active duty in the United States Air Force with back pay (less
that for 1977-1983 when Maier did not serve on active duty),
back promotions, 16ngevity pay, and other entitlements
(including award of approprlate gkill level and promotion
points) which Maier would have received or earned if she had
not been digcharged in 1977. VWe reverse and remand witﬁA

instructions to vacate the writ.

BACKGRQ?ND
Maier enlisted in the Unitedwétates Alir Force on February
19, 1970. On August 14, 1973, during the course of a physical
examination at Hickam Air Force Base, Hawaii, she was given a

smallpox vaccination.l/ On August 20, 1973, she developed

1/ Air Force regulations . make reception , of smallpox
vaccination and revaccination every three years a requirement
of medical qualification for service.



a total! body rash diagnosed as erythema multiforme, a severe
allergic reaction to the vaccination. She was treated with
medication, remained on active duty, and reenlisted for a term of
four years on November 20, 1973.

In October 1976, Maier was due for revaccination. In view of
her earlier experience, her case was referred to a Medical
Evaluation Board (MEB), "whose recommendation was reviewed bty the
Physical Evaluation Board (PEB). On Tebruary 9, 1977, the PEB
found Maier not vghys;qally_ fit for duty becsuse she could not
receive a smallpox vaccination. It found that vaccination was not
medically advisable in. her' case. because of her past severe
allergic reaction and recommended that she be separated with
twenty percent. disability- and appropriate severance.pay.

-On: February. 15, 1977, at Hickam Air Force Base, Maier was
| counselled on the. results of the PER and her right to demand a
formal,_hedring. Alr Force Form 1180, contained in her medical
records and filed in the district court, carries this exééutgd-by-
an-official counselling certificate: |

.1 certify that I have fully explained to the evaluee .

. . the legal results of the findings and recommended

disposition of the PEB and of the case processing

procedures and appeal rights as outlined AFM 35-4. '

On the -same day,: Mater initisled and signed the form,
initialed the.'box"indicgting, that she concurred. with ;thg PER's

findings and recommendations and waived a formal hearing.

Specifically, she checked the box stating:
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I agree with the findings and recommended disposition
of the PEB.

She did not check the alternative box stating:

I do not agree withl the findings and recommended

disposition of the PEB ipformal hearing and demand a

formal hearing of the case.2/

Maier accepted an honorable discharge? effective March 10,
1977, her 20% physical disability, and $7,600 in severance pay.

After working for the armed forces as a civilian for three
years, Maier submitted an application to the Air Force Board for
Correction of Miiitary Records (board) on September 21, 1980,
requesting that her discharge be voided and. that she be reins:ated
retroactively with service credit, a retroacti§e promotion, and
back pay, on the ground that the 1973 diagnosis was Iincorrect and
that the Air Force had failed to employ other diagnostic
procedures and to attempt a revaccination.

Maier offered letters from two doctors, giving the opinion
that she could in 1980 receive small doses of the smallpox vaccine
and that consultatioﬁ with an immunologist might have led to a
different diagnosis of her vaccination-reaction problem in 1977.
The letters nowhere stated that she did not have or could not have
had an allergic reaction to the_1973 vaccination. |

The board pbtained'an advisory opinion from the Air Force Sur-
geon General. That opinion noted that the diagn&seé in 1973 and

1976 were not necessarily incorrect, that Maier had exhibited no

2/ 1f Maier had checked that box, she could have challerged the
PEB decision and been granted a formal hearing, identified any
criticisms she might have of the medical examination, obtained a
second opinion from a private specialist, or possibly bhave
obtained a second opinion from another military medical facility.
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other allergic .sensitivitieé, that her svmptoms were consistent
‘with erythema multiforme, and that neither letter submitted by
Maier denied that the severe rash was in all likelibood an
allergic reaction to the smallpox vaccination. In view of the
potential that, if vaccinated, she would suffer a life tbreatening
anaphylactic reaction, the opinion concluded that Maier was
properly referred for MEB/PEB action and recommended that her
request for retroactive relnstatement be denied.
The Surgeon General's opinion further noted that:

the applicant received and acknowledged full
counselling on her case "processing, procedures and
appeal rights under the provisions of AFM 35-4 and
could have demanded a formal hearing or submitted a
rebuttal Lif she felt there was error or injustice.
However, she fully concurred with the findings of the
PEB. We find no evidence of error or irregularity in
the processing of her case.

'The board concluded that:‘ the decision t;o‘ sepafate Maier in
1977 for physical disability was based on the best e?idence -
avéiléblé ét the time and was not improper or erroneous. - It
further found that she was not.miscounselled, that o regulatory
violations or irregularitiés had occurrgd; and ;bat .sbe " had
concurred in the PEB-reco;mended dispositioh. o

The find;ngs'éf the board included: )

"The decision to separate [Maier] on 10 March
1977, . by reason of pbhysical disability with.
entitlement to severance pay was based upon the best
evidence available at that time, and in our opinion, i
the documentation that has been presented for our
review does not persuade us to conclude that the
decision of the Air Force was Improper or in error.
Additionally, our review of the physical disability
proceedings in [Maier's] case does not reveal that she
was miscounseled, or that any violations or irregular-
ities existed. Therefore, we find that the applicant
is not entitled to a correction of her military rec-
ords as a result of error on the part of the Air Force.
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Though it thus concluded that correction of her record was
not justified on the basis of Air Force error, tbé board
decision contained the statement "sufficlent relevent evidence
has been presented to demonstrate the existence of probable
error or injustice.": Noting that Maier apparently had a
present ability to tolerate small doses of smallpox vaccine,
and that to bar her reenlistment on the basis of a medical
condition on her record, but no longer existing, would
constitute ‘an ''injustice which warrants relief," the bosrd
recommended that "i¢ is in the best interests of justice and
the Air Force as well, to correct.applicant's military records
ﬁo the extent recommended.' ’ | ‘ |

The "extent recommended "enabled Maier's requested return
to active duty, but not her requested reinstatement as of 1977,
with full credit for time, back pay, allowances, and promotions
in rank. On March 10, 1983, Maier reenlisted in the Air Force
in the same grade she held when separated (F-4) and remains on
éhtive'duty at present. |

District Court Proceedings

On - July 19; 1982, Maier filed a petition for writ of
mandamus in the district court, reciting 28 U.5.C. § 1361 as
the basis for jurisdiction and seeking full back pay,
constructive service credit, retroactive promotions, and
longevity pay, and all other entitlements she would have

received if she had never been discharged.
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After a hearing, ;nd focusing on the board's statement
about ''probable error or injustice', the court remanded the
matter to the correction board on April 22, 1983, to recornsider
whether the relief granted was adequate in light éf that
statement.

The board reaffirmed its former findings and
'recommendation,_ finding, 'én a se;ond review of the entire
record, that it ''did not demonstrate the existence of probable
material error or injustice.” It expl;ined that its earlier
reference to an "injustice" concerned the injustice that would
lie.- in barring her . from reenlistment at the present time
because she can now tolerate the smallpox vaccine. It
specifically clarified . that the "probable error or injustice'
sentence in its, earlier decision was not intended to indicate
that the . PEB decision or t@e manner in which Maier was
discharged in 1977 was..impropér or unjust, or that s}he was
entitled .to .retroactive :éiustatemenf or similar relief. It
noted that Maier's present toleration of ;mall doses of
smallpox vaccine does not . establish that she was able to be
vaccinated- in 1977... It als§ réaffirmed that there were no
violations af regulations or.othér.grror.ip the PEB proceedings -
or in the haﬁdling‘of this matter by the Air Force and that
Maiter had concurred in the. PEB recommendation. -

The board further explaiﬁed:,.

the Air Force Physical Evaluation System was

established to assist the Secretary of the Alr Force

to exerclgse his statutory authority, and designed to

insure falr and impartial treatment for all members

who are placed 1in these channels. Each case 1is
considered individually, with due consideration given
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to the best irterest of the member, as well as that of
the Air Force. To fully protect a member's rights,
each case is subject to extensive review at various
levels within the Air Force to assure that the member
receives -every consideration to which legally entitl-
ed. Each of the boards and councils in the physical
evaluation system are composed of well-qualified senior
officers, including doctors, who have extensive back-
ground in evaluating the physical defects of Air Force
members. Our 1independent review of the Physical
Evaluation Board's (PEB), proceedings detected no error
on the part of the Air Force, and revealed that the Air
Force had indeed complied with its own regulationms.
The propriety of these proceedings was further substan-
tiated through applicant's concurrence in the findings
and recommendation of the PEB. The mere fact that
[Maier] can now tolerate small doses of smallpox
vacceine, does not, in and of itself, establish that she
was physically qualified for worldwide duty in 1977.
Additionally, since [Maier] received the same consider-
ations that any other member of the Air Force would

have received, and indeed presently recelves, and was
treated no differently, a decision that she had suffer-
ed an injustice as a result of her discharge was not
possible.

The case was returned to the district court and, on October

.21; 1983, the court after a hearing orally ruled in favor of

Maier. The court's opinion was stated from the bench and
transcribed, the transecription of the entire opinion was
included in the appendix presented to and fully considered by

this court. The pertinent portions of the district court's

opinion are:

» Before the Air Force board was the administrative
record, the opinions of Drs. Roth and McDonnel and an
advisory opinion from the Air Force Surgeon General
which stated that the Air Force had acted properly in
1977. On March 29, 1982 the board found by memorandum
dated on April 6th, 1982 that sufficient relevant
evidence was presented to demonstrate the existence of
probable error and injustice. I repeat again: The
Air Force board's own finding was that back in 1977
there had been demonstrated probable error and
injustice. The Air Force board, however, stated that
the declsion was based on the best of the evidence
available at that time and, therefore, all relief was
denied, except the reenlistment. o
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* * * * *

The three questions that the Court finds to be
the relevant questioms for decision by this Court
today are, first, whether oJr not the federal court has
subject matter jurisdiction over military discharge.
Second, whether the petitioner has administratively
exhausted all available remedies available to her and,
if so, whether the decision of the Air Force board can

be sustained under the substantial evidence rule.

Under 5 USC, Section 706(2) =-- and I go from A,

B, C, D, E, and F sections =-- the determination [sic]

of fact are reviewable by a federal court under
Subsections A, E and F; the determination [sic] of law
are reviewable under Subsections 'B, C, D, and the
latter pértion of Subsection A. The substantial
evidence test which is applied only when an action is
subject to a formal hearing is applicable in this case
where the Air Force has proceeded to formal hearing on
this matter. Consequently, the substantial evidence
test is appropriate to the Court's review on this
matter. The respondent, - however, argues the
petitioner's claims are barred under the doctrine of
sovereign immunity, this court lacks subject matter
jurisdiction, and petitiomer has failed to state a
claim upon which relief may be granted.

* * * * *

Now what is the scope of the federal Court's
review? Again the Court will look to a Fifth Cireult
cage in this case Mindes vs. Seaman, as to tke scope
of federal Court's review of military matters, and
finds therein that there is a two-part test that must
be followed. First, that the plaintliff must allege a
violation of Constitution, statutory or military
regulation, and demonstrate that there has been an
exhaustion of intra-service remedies. If this 1is
gatisfied, then the Court must balance the four
factors test, as stated in Mindes -- and for purposes
of my oral ruling today the Court will not go into the
four part test. The Court finds, therefore, under the
Mindes decision  jurisdiction is proper if the
complaint alleges a constitutional, statutory or
military claim. The petitiomer must meet that first
test before the Court can even refer to the balancing,
gsecond-part test. The Court finds that the petitioner
in this case has satisfied the first step of the
Mindes case gsince diagnosis in this case resulted in
her wrongful discharge from military service and

: deprived her of the claims which she seeks today. And

No .

that this diagnosis was a result of error, negligence
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and failure to, as pointed out in Master Sergeant
Tomlin's own affidavit, that they bhad not referred
the matter to an allergy immunologist, as pointed out
was clearly available at the time.

Monetary claims invoke federal jurisdiction over
military claims relying on both Costa [sic-Koster?]
vs. United States, the Court of Claims case, and
Sanders vs. the United States. Here the board deter-
mined that the petitioner was not entitled to relief
but, yet, the board allowed her to reemlist in light
of probable error and injustice, as originally conced-
ed. The Court looks to the Homcy case -- H-o-m-c-y =--
another Court of Claims case in 1976 wberein it is
said that where an applicant has convinced a correct-
ions board to correct the militsry record it must
grant him full relief, and cannot grant him only the
so-called half a loaf relief. The Court, therefore,
concludes that based on the repondent's own admission
of probable error and injustice; that in the light of
the unrefuted opinions of Dr. Roth and Lieutenant
Colonel McDonnel, except as the self-serving conclus-
ory unsubstantiated statement in the board's finding
filed in court today, thst there 1is no further issue
as to facts and, therefore, the finding of the Air
Force board for the correction of Military Records are
[sic] unsupported by substantial weight of evidence
available before 1it. The Court, therefore, grants
full relief to the petitionmer in this case. Mr. Part-
ington, you may prepare the order. - The Court will
fssue a writ of mandamus against the Secretary of the
Air Force entitling your client to relief with respect
to dating back of her reenlistment back to 1977, and
to cause the Air Force to consider what promotions she

"would have been entitled to under those circumstances.

On January 26, 1984, the court issued a writ of mandsmus,
commanding the Secretary of the Air Force to retroactively re-
instate Maier on active duty with back pay,gl retroactive

promotions, longevity credit, and other entitlements which she

would have received had sbe not been discharged in 1%977.

3/ Pursuant to the district court's order, Meier would
receive back pay for the period she has been back on active
duty representing the difference between her present grade, F-4
and her grade with back promotions, possibly E-6, and would
receive, in all events, lcngevity pay based on continuous

service since 1977.
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The Appeal

The government filed timely Notices cZ Appeal in the Court
of Appeals for the Ninth Circuit and ir this Court. It moved
' to stay proceedings in the Court of Appeals for the Nintk
Circuit_peﬁdiﬁg disposition of the appeal by this Court. On
May 1, 1984, Maier moved to dismiss the appeals in both courts,
arguing that the district court decision was nof an appealablé
order. The'governmgnt opposed that motion. In a May 24, 1984
order, this court deferred consideration of the motion for
later consideration with the merits.

In a Jupé'5,41§84’ofdef, the Court of Appeals for the Ninth
Circuit denied pétitioner's motion to dismiss, concldded Epat
this Courthﬁosséssea jurisdiction over this appeal (citing 23
U.S.C. §.1295(a)(2)),, dismissed the government's appeal, denied

its motiom to stay proceedings in that court, and granted leave

to move - for reinstatement of the government's abpeal if this
Court shouid conciude that it did not possess jurisdic;ion.%/

Maier has elécted not to file a brief, Eut to reiy' Qh‘ her
motion to dismiss and a supporting Supplemental Méﬁé;gﬂg;h.

Leave to file that memorandum is herewith granted. _tA*W 

- N

—a

4/ The government moved for a stay of the district court's
mandamus order- pending appeal. On May 14, 1984, the district
court deferred ruling on that motion pending a ruling by the
Court of Appeals for the Ninth Circuit. The district court did
‘not mention the appeal in this court. .
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