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Before MARKEY, Chief Judge, RICH and DAVIS, Circuit Judges. ‘ 

MARKEY, Chief Judge. 

Appeal from a writ issued by the United States District 

Court for the District of Hawaii ordering the Secretary of the 

Air Force retroactively to reinstate Pamela L. Maier (Maier) on 

active duty in the United States Air Force with back pay (less 

that for 1977-1983 when Maier did not serve on active duty), 

back promotions, longevity pays and other entitlements 

(including award of appropriate gkill level and promotion 

points) which Maier would have received or earned if she had 

not been discharged in 1977. We reverse and remand with 

instructions to vacate the writ. 

BACKGROUND 

Maier enlisted in the United States Air Force on February 

19, 1970. On August 14, 1973, during the course of a physical 

examination at Hickam Air Force Base, Hawaii, she was given a 

smallpox vaccination.L/ On August 20, 1973, she developed 

  

1/ Air Force regulations . make reception .of smallpox 

vaccination and revaccination every three years a requirement 

of medical qualification for service.



a total body rash diagnosed as erythema multiforme, a severe 

allergic reaction to the vaccination. She was treated with 

medication, remained on active duty, and reenlisted for a term of 

four years on November 20, 1973. 

In October 1976, Maier was due for revaccination. In view of 

her earlier experience, her case was referred to a Medica! 

Evaluation Board (MEB), whose recommendation was reviewed ty the 

Physical Evaluation Board (PEB). On February 9, 1977, the PEB 

found Maier not physicatly fit for duty because she could not 

receive a smallpox vaccination. It found that vaccination was not 

medically advisable in. her case. because of her past severe 

allergic: reaction and recommended that she be separated with 

twenty percent. disability. and appropriate severance.pay. 

-On: February. 15, 1977, at Hickam Air Force Base, Maier was 

. counselled on the. results of the PER and her right to demand a 

formal hearing. Air Force Form 1180, contained in ber medical 

records and filed in-the district court, carries this executed-by- 

an-official counselling certificate: | | 

I certify that I have fully explained to the evaluee . 

. . the legal results of the findings and recommended 

disposition of the PFB and of the case processing 

procedures and appeal rights as outlined AFM 35-4. 

On the same day,\ Mater initialed and signed the forn, 

initialed the box indicating, that she concurred. with the PEB's 

findings and recommendations and waived a formal hearing. 

Specifically, she checked the box stating: 
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I agree with the findings and recommended disposition 

of the PEB. 

She did not check the alternative box stating: 

I do not agree with the findings and recommended 

disposition of the PEB informal hearing and demand a 

formal hearing of the case.2/ 

Maier accepted an honorable dtacharge, effective March 10, 

1977, her 20% physical disability, and $7,600 in severance pay. 

After working for the armed forces as @ civilian for three © 

years, Maier submitted an application to the Air Force Board for 

‘Correction of Military Records ‘board) on September 21, 1980, 

requesting that her discharge be voided and. that she be reinstated 

retroactively with service credit, a retroactive promotion, and 

back pay, on the ground that the 1973 diagnosis was incorrect and 

that the Air Force had failed to employ other diagnostic 

procedures and to attempt a revaccination. 

Maier offered letters from two doctors, giving the opinion 

that she could in 1980 receive small doses of the smallpox vaccine 

and that consultation with an immunologist might have led to a 

different diagnosis of her vaccination-reaction problem in 1977. 

The letters nowhere stated that she did not have or could not have 

had an allergic reaction to the 1973 vaccination. | 

The board obtained an advisory opinion from the Air Force Sur 

geon General. That opinion noted that the diagnoses in 1973 and 

1976 were not necessarily incorrect, that Maier had exhibited no 

  

2/ If Maier had checked that box, she could have challerged the 

PEB decision and been granted 4 formal hearing, identified any 

criticisms she might have of the medical examination, obtained a 

second opinion from 4 private specialist, or possibly have 

obtained a second opinion from another military medica] facility. 
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other allergic sensitivities, that her svmptoms were consistent 

with erythema multiforme, and that neither letter submitted by 

Maier denied that the severe rash was in al] likelihood an 

allergic reaction to the smallpox vaccination. In view of the 

potential that, if vaccinated, she would suffer a life threatening 

anaphylactic reaction, the opinion concluded that Maier was 

properly referred for MEB/PEB action and recommendec that her 

request for retroactive reinstatement be denied. | 

The Surgeon General's opinion further noted that: 

the applicant received and acknowledged ful] 

counselling on her case ‘processing, procedures and 

appeal rights under the provisions of . AFM 35-4 and 

could have demanded a formal hearing or submitted a 

rebuttal if she felt there was error or injustice. 

However, she fully concurred with the findings of the 

PEB. We find no evidence of error or irregularity in 

the processing of her case. 

“The board concluded that the decision to. separate Mater in 

1977 for physical disability was based on the best evidence 

available at the time and was not improper or erroneous. Tt 

further found that she was not.miscounselled, that no regulatory 

violations or irregularities had occurred, and that she “had 

concurred in the PEB-recommended disposition. a 

The findings of the board included: - 

"The decision to separate [Maier] on 10 March 

1977, . by reason of pbysical disability with. 

entitlement to severance pay was based upon the best 

evidence available at that time, and in ovr opinion, : 

the documentation that has been presented for our 

review does not persuadé us to conclude that the 

decision of the Air Force was improper or in error. 

Additionally, our review of the physical disability 

proceedings in [Maier's] case does not reveal that she 

was miscounseled, or that any violations or irregular- 

ities existed. Therefore, we find that the applicant 

is not entitled to a correction of her military rec~ 

ords as a result of error on the part of the Air Force. 
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Though it thus concluded that correction of her record was 

not justified on the basis of Air Force error, che board 

decision contained the statement "sufficient relevent evidence 

has been presented to demonstrate the existence of probable 

error or injustice." Noting that Maier apparently had a 

present ability to tolerate small doses of smallpox vaccine, 

and that to bar her reenlistment on the basis of a medical 

condition on her record, but no longer existing, would 

constitute ‘an "injustice which warrants relief,'' the board 

recommended that "te igs in the best interests of justice and 

the Air Force as well, to correct.applicant's military records 

to the extent recommended." ‘ | | 

The “extent recommended “enabled Maier's requested return 

to active duty, but not her requested reinstatement as of 1977, 

with full credit for time, back pay, allowances, and promotions 

in rank. On March 10, 1983, Maier reenlisted in the Air Force 

in the same grade she held when separated ‘F-4) and remains on 

active duty at present. | 

District Court Proceedings 

On July 19, 1982, Maier filed a petition for writ of 

mandamus in the district court, reciting 28 U.5.C. § 1361 as 

the basis for jurisdiction and seeking full back pay, 

constructive service credit, retroactive promotions, and 

longevity pay, and all other entitlements she would have 

received if she had never been discharged. 
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After a hearing, and focusing on the board's statement 

about "probable error or injustice", the court remanded the 

matter to the correction board on April 22, 1983, to reconsider 

whether the relief granted was adequate in light of that - 

statement. 

The board reaffirmed its former findings and 

recommendation, . finding, ‘on a sented review of the entire 

record, that it "did. not demonstrate the existence of probable 

material error or injustice.” It explained. that its earlier 

reference to an "injustice" concerned the injustice that would 

Liss: ds barring her .from reenlistment at the present time 

because she can now tolerate the smallpox vaccine. Et 

specifically clarified. that the "probable error or injustice" 

sentence in its, earlier. decision was not intended to indicate 

that. the . PEB decision or the manner in which Mailer was 

discharged in 1977. was .improper or unjust, or, that ahe was 

entitled .to . retroactive reinstatement or similar relief. It 

noted that Maier's present toleration of small doses of 

smallpox vaccine does not .establish that she was able to be 

vaccinated: in 1977... It alas reaffirmed that there were no 

violations af regulations or. other error. in the PEB proceedings © 

or in the handling .of this matter by the Air Force and that 

Maier had concurred in the. PEB recommendation. 

The board further explained: . 

the Air Force Physical Evaluation System was 

established to assist the Secretary of the Air Force 

to exercise his statutory authority, and designed to 

insure fair and impartial treatment for all members 

who are placed in these channels. Each case is 

considered individually, with due consideration given 
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to the best interest of the member, as well as that of 

the Air Force. To fully protect a member's rights, 

each case is subject to extensive review at various 

levels within the Air Force to assure that the member 

receives every consideration to which legally entitl- 

ed. Each of the boards and councils in the physical 

evaluation system are composed of well-qualified senior 

officers, including doctors, who have extensive back- 

ground in evaluating the physical defects of Air Force 

members. Our independent review of the Physical 

Evaluation Board's (PEB), proceedings detected no error 

on the part of the Air Force, and revealed that the Air 

Force had indeed complied with its own regulations. 

The propriety of these proceedings was further substan- 

tiated through applicant's concurrence in the findings 

and recommendation of the PEB. The mere fact that 

[Maier] can now tolerate small doses of smallpox 

vaccine, does not, in and of itself, establish that she 

was physically qualified for worldwide duty in 1977. 

Additionally, since [Maier] received the same consider- 

ations that any other member of the Air Force would 

have received, and indeed presently receives, and was 

treated no differently, a decision that she had suffer-~ 

ed an injustice as a result of her discharge was not 

possible. 

The case was returned to the district court and, on October 

21, 1983, the court after a hearing orally ruled in favor of 

Mater. The court's opinion was stated from the bench and 

transcribed, the transcription of the entire opinion was 

included in the appendix presented to and fully considered by 

this court. The pertinent portions of the district court's 

epinion are: 

Before the Air Force board was the administrative 

record, the opinions of Drs. Roth and McDonnell and an 

advisory opinion from the Air Force Surgeon General 

which stated that the Air Force had acted properly in 

1977. On March 29, 1982 the board found by memorandum 

dated on April 6th, 1982 that sufficient relevant 

evidence was presented to demonstrate the existence of 

probable error and injustice. I repeat again: The 

Air Force board's own finding was that back in 1977 

there had been demonstrated probable error and 

injustice. The Air Force board, however, stated that 

the decision was based on the best of the evidence 

available at that time and, therefore, all relief was 

denied, except the reenlistment. —— 
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€ * * * * 

The three questions that the Court finds to be 

the relevant questions for decision by this Court 

today are, first, whether or not the federal court has 

subject matter jurisdiction over military discharge. 

Second, whether the petitioner has administratively 

exhausted all available remedies available to ber and, 

if so, whether the decision of the Air Force board can 

be sustained under the substantial evidence rule. 

Under 5 USC, Section 7062) -- and I go from A, 

B, C, D, E, and F sections -- the determination [sic] 

of fact are reviewable by a federal. court under 

Subsections A, E and F; the determination [sic] of law 

are reviewable under Subsections 'B, C, DP, and the 

latter pértion of Subsection A. The substantial 

evidence test which is applied only when an action is 

subject to a formal hearing is applicable in this case 

where the Air Force has proceeded to formal heating on 

this matter. Consequently, the substantial evidence 

test is appropriate to the Court's review on this 

matter. The respondent, - however, argues the 

petitioner's claims are barred under the doctrine of 

sovereign immunity, this court lacks subject matter 

jurisdiction, and petitioner has failed to state a 

claim upon which relief may be granted. 

*& * * * * 

Now what is the scope of the federal Court's 

review? Again the Court will look to a Fifth Circuit 

case in this case Mindes vs. Seaman, as to the scope 

of federal Court's review of military matters, and 

finds therein that there is a two-part test that must 

be followed. First, that the plaintiff must allege a 

violation of Constitution, statutory or nilitary 

regulation, and demonstrate that there has been an 

exhaustion of intra-service remedies. If this is 

satisfied, then the Court must balance the four 

factors test, as stated in Mindes -- and for purposes 

of my oral ruling today the Court will not go into the 

four part test. The Court finds, therefore, under the 

Mindes decision jurisdiction is proper if the 

complaint alleges a constitutional, statutory or 

military claim. The petitioner must meet that first 

test before the Court can even refer to the balancing, 

gecond-part test. The Court finds that the petitioner 

in this case has satisfied the first step of the 

Mindes case since diagnosis in this case resulted in 

her wrongful discharge from military service and 

deprived her of the claims which she seeks today. And 

No. 

that this diagnosis was a result of error, negligence 
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and failure to, as pointed out in Master Sergeant 

Tomlin's own affidavit, that they had not’ referred 

the matter to an allergy immunologist, as pointed out 

was clearly available at the time. 

Monetary claims invoke federal jurisdiction over 

military claims relying on both Costa [sic-Koster?] 
vs. United States, the Court of Claims case, and 

Sanders vs. the United States. Here the board deter- 

mined that the petitioner was not entitled to relief 

but, yet, the board allowed her to reenlist in light 

of probable error and injustice, as originally conced- 

ed. The Court looks to the Homcy case -- H-o-m-c-y -- 

another Court of Claims case in 1974 wherein it is 

said that where an applicant has convinced a correct- 

ions board to correct the militery record it must 

grant him full relief, and cannot grant him only the 

so-called half a loaf relief. The Court, therefore, 

concludes that based on the repondent's own admission 

of probable error and injustice; that in the light of 

the unrefuted opinions of Dr. Roth and Lieutenant 

Colonel McDonnel, except as the self-serving conclus- 

ory unsubstantiated statement in the board's finding 

filed in court today, thet there is no further issue 

as to facts. and, therefore, the finding of the Air 

Force board for the correction of Military Records are 

[sic] unsupported by substantial weight of evidence 

available before it. The Court, therefore, grants 

full relief to the petitioner in this case. Mr. Part-~ 

ington, you may prepare the order. © The Court will 

issue a writ of mandamus against the Secretary of the 

Air Force entitling your client to relief with respect 

to dating back of her reenlistment back to 1977, and 

to cause the Air Force to consider what promotions she 

would have been entitled to under those circumstances. 

On January 26, 1984, the court issued a writ of mandemus, 

commanding the Secretary of the Air Force to retroactively re- 

instate Maier on active duty with back var,e retroactive 

promotions, longevity credit, and other entitlements which she 

would have received had sbe not been discharged in 1977. 

  

3/ Pursuant to the district court's order, Meijer would 

receive back pay for the period she has been back on active 

duty representing the difference between her present grade, F-4 

and her grade with back promotions, possibly E-46, and would 

receive, in all events, longevity pay based on continuous 

service since 1977. . 
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The Appeal 

The government filed timely Notices c= Appeal in the Court 

of Appeals for the Ninth Circuit and in tois Court. It moved 

to stay proceedings in the Court of Appeals for the Ninth 

Civenit padding disposition of the appeai by this Court. On 

May 1, 1984, Maier moved to dismiss the appeals in both courts, 

arguing that the district court decision was not an appealable 

order. The government opposed that motion. In a May 24, 1984 

order, this court deferred consideration of the motion for 

later consideration with the merits. 

In a June’ 5, 1984 order, the Court of Appeals for the Ninth 

Circuit’ denied petitioner's motion to dismiss, concluded that 

this Court possessed jurisdiction over this appeal (citing 28 

U.S.C. §. 1295(a) (2),) ,, dismissed the government's appeal, denied 

its motion, to stay proceedings in that court, and granted leave 
  

to move: for. reinstatement of the government's appeal if this 

Court shoata conclude that it did not possess jurisdiction.+/ 

Maier has elécted not to file a brief, but to rely on her 

motion to dismiss and a supporting Supplemental Memorandum. 

Leave to file that memorandum is herewith granted. om 

a. * 

wae 

  

4/ “The government moved for a stay of the district court's 
mandamus order: pending appeal. On May 14, 1984, the district | 

court deferred ruling on that motion pending a ruling by the 

Court of. Appeals for the Ninth Circuit. The district court did 

‘not mention the appeal in this court. ; 
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(1) Whether this court has jurisdiction under 28 U.S.C. 

§ 1295fa) (2). 

(2) Whether the district court erred in granting the 

relief sought .2/ 

OPINION 

In General 

No one has an _ individual right, constitutional or 

otherwise, to enlist in the armed forces, the composition of 

those forces. being within the purview of the Congress and tke 

military. Gilligan v. Morgan, 413 U.S. 1, 6 (1973); Lindenau 

y. Alexander, 663 F.2d 68, 72 (10th Cir. 1981). Matier's 

counsel noted before the district court that at the time of her 

discharge Maier‘s then current enlistment extension was due to 

expire in eight months, i.e., in November 1977, that "an 

enlisted member of the service, if entitled to reinstatement, 

is. only entitled to reinstatement up to the end of the 

enlistment then being served," and that "this poses real 

problems for my client because if that raited is granted she'd 

have to pay back her severance pay and she would owe the 

government more money than she'd get." 

The Air Force could have simply allowed. Maier's enlistment 

to expire in. November 1977 and declined to reenlist her. The . 

  

a/ The district court correctly. noted an absence. of 

material fact issue and entered no fact findings. Its decision 

was thus one of law, and the provisions of Fed. P. Civ. P. 

52(a) are not applicable. 
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