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count of the factors established by this court 1 Cox,
we must vacate the District Court’s award of attorneys’
fees as clearly erroneous.

On remand, the District Court should consider 1e spe-
cific argument advanced by the Department that the bulk
of ocuments that Mr. Weisberg did receive as a result of
the litigation—the Long tickler, abstracts, indices, and
index cards—were either duplicative or unresponsive to
his requests. Some documents were released, = )J ar-
gues, just to put Mr. Weisberg’s incessant demands be-
hind it once and all. Appellant, in contrast, relies heavily
on these successes in urging that the District Court’s
ca sation determination be upheld.

Accordingly, the District Court should consider ‘hether
these disclosures justify a finding that appellant substan-
ti: y prevailed as to his overall request. See Goland v.
CIA, supra, 607 F.2d at 356 n.103 (although FOIA plain-
tiffs need not obtain a judgment in court to be eligible
for an award of fees, the plaintiffs must “subs ntially
prevail”’) (emphasis in original). In particular, it ap-
pears that appellant obtained only thirty-four index cards
from the Memphis Field Office. JA 440. Appel 1t also
received abstract cards to the Murkin files pursuant to an
oral court order. JA 470. Nevertheless, after the disclosure
ha already been made, the District Court actually denied
appellant’s motion to compel production of these cards,
stating that the abstracts are “essentially duplicative of
information already released. . . . The abstracts reveal
les information than the documents which plaintiff re-

lier, the Department does not challenge that appell 1t sub-
stantially prevailed in the litigation regarding the first ad-
ministrative request. (It does however challenge the District
Cc t’'s entitlement finding as to that request.) We further
no in this regard that appellant began receiving documents
responsive to his first request in April 1976. See supra note 8.
On remand, the Distriet Court should evaluate separately the
Department’s responses to each of Mr. Weisberg’s two re-
quests.
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ly prevailed, we also remand to the District Court
for consideration of the balance of factors under the en-

lement analysis should the District Court conclude that
appellant did indeed substantially prevail in ¢ s litiga-
tion. In particular, the District Court should reconsider
whether the Department had a reasonable basis in law
for its withholding. In analyzing this factor, we have
noted, and the District Court has recognized, that there
must be a showing that the “government had  reason-
able basis in law for concluding that the information in
issue was exempt and that it had not been recalcitrant
or otherwise engaged in obdurate behavior.” Cumneo wv.
Rumsfeld, 553 F.2d 1360, 1366 (D.C. Cir. 197 . Here,
the District Court focused primarily on the adequacy of
the Department’s search efforts, rather than upon the
information it withheld.

On remand, the District Court should first bear in
mind that all of the Department’s claimed exemptions
were properly upheld. Second, the District Court should
give adequate weight to the unique circumstances of this
case—appellant’s failure to exhaust his administrative
remedies, the voluminous nature of his request. his fre-
quent reformulations of his request, and the mgth of
time obviously required to process such a large request.
Third, as recounted above, many of the delays in this
suit were unquestionably the appellant’s own doing. He
filed numerous, repetitive motions and sought unwar-
ranted reprocessing of documents and repeated searches,
most of which were to no avail. Plainly, simple justice
requires that the Government not be penalize for de-
1 78 it did not cause. Finally, we note that the District
Court improperly considered the “repudiation of the con-
sultancy agreement” in evaluating the Department’s rea-
sonable basis for withholding. Thus, on rema: , should
the District Court conclude that appellant is eligible for
an award of attorneys’ fees, it should also  zonsider
whether he is entitled to such fees, bearing in mind that
1 der FOIA, attorneys’ fees are to be awarded in light

















